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Herbert  v.  Berrier  bt  al.  144  t»t\ 

WiLI.— JaeitiKion.— The  attestation  of  a  irill  thus,  "Signed  and  iealed  in  I  g|  i 
the  presence  of,"  etc.,  followed  by  the  signatures  of  two  witDeasee,  u  It**  tM 
■afficient  in  form. 

Sake. — Execution. — If  one  who  sabscribes  >  will  as  an  atlesting  witneM  is 
competent  for  that  purpose,  he  is  a  fit  person  to  write  the  testator's  name 
thereto  at  his  request. 

8iMK.—AtU>ting  WttiiMSM.—Siyiui/ure.— Proof,  in  the  absence  of  a  C0Qt«t, 
of  the  genaineness  of  the  signatnres  of  the  attesting  witnesses,  and  that 
they  are  dead  or  non-residents  of  the  State,  or  can  not  be  found,  and  that 
they  attested  it  at  the  testator's  request,  and  in  his  presence,  and  that  one 
of  them  wrote  the  testator's  name  at  his  request,  and  that  the  subscribing 
witnesses  in  person  wrote  their  own  names  in  his  presence,  ia  sufficient 

Same. — TalatoT'i  ChpoCTiy, — iWumpfion. — Salute  Clon*(™<d.— Express  proof 
of  the  capacity  of  the  testator  to  make  a  will,  and  of  his  freedom  from 
coercion,  when  no  contest  is  pending,  is  not  required  by  thestatute,  K.  S. 
1881,  section  2587.     This,  in  the  absence  of  proof,  is  presumed. 

Sake. — Oompeteneg  of  Wittutiei. — The  competency  of  the  attesting  witnesses 
to  a  will  will  be  presumed  until  thecontrsry  h  shown. 

Sufz. — FUading. — A  complaint  tooverthrow  a  will,  which  allagce  generally 
that  "the  will  has  been  admitted  to  probate  unlawfully  and  without 
sufficient  proof,"  is  too  vagaeand  uncertain. 

From  the  Porter  Circuit  Court. 

W.  E.  Fiitnej),  for  appellaDt. 

J.  BTodhif  and  J.  H.  Bradley,  for  appellees. 
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Elliott,  C.  J. — This  case  was  tried  upon  an  agreed  state- 
ment of  &cts.  We  extract  from  the  statement  such  &ct3  as 
are  essential  to  a  proper  understanding  of  the  questions  pre* 
seated  by  this  appeal. 

On  the  3d  day  of  October,  1848,  John  Berrier,  Sen.,  exe- 
cuted an  instrument  purporting  to  be  his  will.  To  the  in- 
strument is  affixed  the  signature  of  Berrier,  and  following  it 
is  written,  "Signed  and  sealed  in  the  presence  of  AIodko 
Whitcomh,  Esq.,  Elisha  Keith."  John  Berrier,  Sen.,  died  on 
the  6th  day  of  January,  1872,  leaving  both  real  and  personal 
property.  On  the  6th  day  of  February,  1872,  the  instrument 
was  produced  to  the  clerk  of  Porter  county,  and  by  him  ad- 
mitted to  probate.  Proof  of  the  execution  of  the  will  was 
made  by  the  affidavits  of  Edney  L.  Whitcomh,  Salome  Kouts 
and  Perry  C  Kouts.  The  affidavit  of  Edney  L.  Whitcomb 
stated  that  he  was  the  son  of  Alonzo  Whitcomb,  who  was  a 
subscribing  witness  to  the  will  of  John  Berrier,  Sen. ;  that 
the  said  Alonzo  is  dead;  that  the  affiant  was  well  acquainted 
with  the  subscribing  witness'  handwriting,  and  that  the  signa- 
ture attached  to  the  will  "  is  the  genuine  signature  of  Alonzo 
Whitcomb,"  The  affidavit  of  Salome  Kouts  stated  that  she 
nursed  Berrier  (who  was  ill  at  the  time  the  will  was  executed) ; 
that  she  was  present  when  the  will  was  signed ;  that  Alonzo 
Whitcomb  and  Elisha  Keith  subscribed  their  names  as  attest- 
ing witnesses  at  the  testator's  request,  and  that  the  will  pro- 
duced by  the  proponents  was  the  identical  will  so  signed  and 
attested.  Perry  C.  Kouts  states.  In  his  affidavit,  tliat  he  has 
made  diligent  search  and  enquiries,  and  can  get  no  informa- 
tion that  will  enable  him  to  find  the  residence  of  Elisha 
Keith,  and  that  he  has  reason  to  believe,  and  docs  believe, 
that  Keith  is  not  a  resident  of  the  State  of  Indiana. 

A  will  must  be  executed  in  accordance  with  the  law.  Upon 
this  point  there  can  not  well  be  two  opinions.  Patterson  v. 
Banscm,  55  Ind.  402. 

Our  first  work  is  to  ascertain  whether  the  in.strument,  about 
vhich  this  contest  is  waged,  was  executed  in  conformity  to  the 
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requirements  of  the  law.  The  law  in  force  at  the  time  the 
will  was  sigoed  provided  that  no  will  should  be  efTcctual  to 
pass  any  estate  unless  it  was  in  writing,  and  signed  by  the  tea- 
taiuv,  or  some  person  in  bis  presence,  and  by  his  express  di- 
rection, and  subscribed  in  his  presence  by  two  or  more  com- 
petent witnesses.  R.  8.  1843,  p.  491.  The  law  in  force  at 
die  time  of  Berrier's  death  waa  substantially  the  same,  as  to 
the  attestation  of  a  will,  as  that  in  force  when  the  will  was 
signed  and  attested.     2  R.  S.  1876,  p.  572. 

We  think  the  evidence  adduced  by  the  proponents  at  the 
time  the  will  was  offered  for  probate  shows  that  the  signature 
of  Berrier  was  written  to  the  will  upon  his  express  direction. 
This  is  a  sufficient  compliance  with  the  requirement  of  the 
law,  that  the  will  shall  he  signed  by  the  testator,  or  by  some 
one  by  his  direction.  It  is  not  necessary  that  it  should  be 
shown  that  the  testator  was  incapacitated  by  illness  or  other- 
wise from  afSxing  his  own  name  to  the  instrument.  It  is 
enough  if  it  appears  that  he  directed  the  person  who  wrote 
his  name  to  do  it,  in  execution  of  his  purpose  to  make  a  will. 

The  testator's  name  may  be  written  by  one  of  the  subscrib- 
ing witnesses.  If  the  person  who  subscribes  as  a  witness  is 
competent  for  that  purpose,  he  is  a  fit  person  to  write  the  tes- 
tator's name  at  hia  request.  Smith  v.  Harris,  1  Rob.  Ec.  262 ; 
Bo^na  V.  ChryeB,  27  Barb.  556.  The  evidence  adduced  also 
shows  that  the  testator  expressly  acknowledged,  in  the  pres- 
ence of  the  subscribing  witnesses,  the  execution  of  the  will, 
and  this  is  an  adoption  of  the  act  of  the  person  who  signed 
for  him.  Haynea  v.  Haynes,  1  Am.  Prob,  Rep.  263 ;  Tur~ 
1UT  V.  Oook,  36  Ind.  129. 

The  attestation  is  sufficient  in  ibrm.  No  precise  Ibrm  is 
required.  It  will  be  sufficient  if  that  adopted  shows  that  the 
testator's  signature  was  affixed  in  the  presence  of  the  wit- 
nesses. There  are,  indeed,  many  cases  holding  that  no  attes- 
tation clause  is  necessary.  3  Jarman  Wills,  5th  Am.  ed.,  p. 
763,  authorities  in  note. 

The  proponent  of  a  will  is  not  bound  to  prove,  in  the  first 
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instance,  tliat  the  subscribing  witnesses  were  compet«nt.  The 
presumption  is  in  favor  of  their  competency,  and  this  prevails 
until  overcome  by  evidence  or  countervailing  presumptions. 

It  is  not  necessary  to  prove  a  formal  request  to  the  witnesses. 
It  is  enough  to  show  that  the  will  was  subscribed  to  as  such 
by  the  testator  in  their  presence,  and  by  them  as  witnesses  in 
the  conscious  presence  of  the  testator.  MaUer  of  the  Will  of 
Allen,  1  Am.  Prob.  R.  580.  See  also  authorities  cited  in  note 
to  Mandemlle  v.  Parka;  1  Am.  Prob.  R.  106 ;  Turner  v.  Oook, 
36  Ind.  129;  Brmcn  v.McAlister,34InA.  375;  McElfresh  v. 
Guard,  32  Ind.  408 ;   Cheatkam  v.  Hatcher,  32  Am.  R.  660. 

Proof  of  the  genuineness  of  the  signatures  of  the  attesting 
witnesses  was  properly  made  by  proving  their  handwriting. 
It  may  be  inferred  from  evidence  of  handwriting,  that  signa- 
tures are  genuine.  A  party  who  shows  that  a  name  is  in  the 
handwriting  of  the  person  whose  signature  is  in  question,  has 
a  right,  in  the  absence  of  anything  to  the  contrary,  to  have 
an  inference  of  its  genuineness  made  in  his  &vor.  Nothing 
being  shown  to  the  contrary,  it  was  proper  to  infer  from  evi- 
dence that  the  signatures  were  in  the  handwriting  of  the  per- 
sons whose  names  were  annexed  as  subscribing  witnesses,  that 
the  signatures  were  written  by  them.  But,  if  this  was  not  so, 
the  affidavit  of  one  of  the  witnesses  shows  that  the  subscrib- 
ing witnesses  affixed  their  signatures  in  her  presence,  as  well 
as  in  that  of  the  testator,  so  that  there  can  be  no  doubt  as  to 
the  genuineness  of  their  signatures. 

Judge  Redfield  says  that  "  The  ^neral  rule  is  that  the  capac- 
ity to  execute  wills  extends  to  all,"  1  Redf.  Wills,  8.  In  Sfoan 
V.  MaxweUf  2  Green  Ch.  (N,  J.)  563,  it  was  said,  that  it  is  a 
"fixed  principle,  that  whenever  the  formal  execution  of  a  will 
is  duly  proved,  he  who  wishes  to  impeach  it  on  the  ground  of 
incompetency,  must  support  by  proof  the  allegation  he  makes, 
and  thereby  overcome  the  presumption  which  the  law  raises  of 
the  sanity  of  the  testator."  Rush  v.  Megee,  36  Ind.  69 ;  Banker 
V.  Bai^ker,  63  N.  Y.  409 ;  Baxter  v.  AhboU,  7  Gray,  71.  The 
appellant  contends  that  our  statute  requires  that  affirmative 
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evidence  of  testamentary  capacity  must  be  adduced  before  the 
will  can  be  admitted  to  probate.  The  baais  of  this  conten- 
tion is  supplied  by  section  30  of  the  act  concerning  wills, 
which  reads,  thus:  "If  it  shall  appear  from  the  proof  taken, 
that  the  will  was  duly  executed,  the  testator  at  the  time  of 
executing  the  same  competent  to  devise  his  property,  and  not 
under  coercion,  such  testimony  shall  be  written  down,  sub- 
scribed by  the  witness  examined,  and  attested  by  said  clerk 
with  his  signature  and  seal  of  office ;  and  the  will,  with  such 
testimony  and  attestation,  shall  be  recorded  by  such  clerk  in  a 
book  kept  for  that  purpose,  and  certified  by  him  to  be  a  com- 
plete record."  This  section  is  to  be  taken  in  connection  with 
other  provisions  of  the  same  act,  and,  when  so  taken,  can  not 
be  construed  to  overturn  settled  rules  of  evidence,  and  to  re- 
quire a  proponent  to  show,  not  only  testamentary  capacity, 
but  also  freedom  from  restraint.  We  think  the  natural  pre- 
samptioQ  of  competency  must  prevail,  unless  something  coun- 
tervailing it  appears.  In  the  statute  defining  murder,  the 
provision  expressly  refers  to  persons  of  sound  mind,  and  yet 
the  courts  have  universally  held  that  sanity  is  to  be  presumed 
until  the  contrary  is  made  to  appear.  The  proof  of  the  for- 
mal execution  of  the  will,  together  with  the  contents  of  the 
will  itself,  may  well  be  held  to  supply  grouuds  Tor  inferring 
the  competency  of  the  testator.  We  can  not  believe  that  the 
Legislature  ever  intended  that  the  proponent  of  a  will  should, 
in  the  first  instance,  prove  sanity  and  freedom  from  coercion. 
The  language  of  section  27  of  the  statute  lends  strong  confir- 
mation to  this  view.  It  is  there  provided :  "  Before  a  written 
will  shall  be  admitted  to  probate  or  letters  testamentary',  or  ad- 
ministration with  the  will  annexed,  shall  be  granted  thereon, 
such  will  shall  be  proven  by  one  or  more  of  the  subscribing 
vitnesees,  or  if  they  be  dead,  out  of  the  State,  or  have  become 
incompetent  from  any  cause  since  attesting  such  will,  then 
by  proof  of  the  handwriting  of  the  testator,  or  of  the  sub- 
scribing witnesses  thereto."  This  contemplates  no  more  than 
due  proof  of  the  formal  execution  of  the  will,  and  clearly 
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means  that  when  such  proof  is  made,  the  will  shall  be  admit- 
ted to  probate.  It  certainly  does  not  mean  that  in  advance 
of  any  imputation  of  want  of  capacity,  or  of  a  showing  of 
the  presence  of  duress  or  undue  influence,  the  proponent  shall 
give  evidence  of  sanity  and  liberty  of  action. 

yfe  are  not  called  upon  to  decide  what  the  rule  would  be 
in  case  of  aa  objection  interposed  before  the  admission  to 
probate.  If  the  objection  had  been  made  before  probate,  there 
would  be  much  more  force  in  the  position,  that  the  proponent 
must  prove  testamentary  capacity  and  the  absence  of  coer- 
cion. But  upon  this  point  there  is  great  diversity  of  opin- 
ion ;  the  weight  of  authority  seems  to  be  that  even  in  such 
cases  the  proponent  is  not  bound,  in  the  first  instance,  to  give 
evidence  of  capacity  and  freedom  from  restraint. 

Where,  as  in  the  case  before  us,  the  will  has  been  admitted 
to  probate,  is  reasonable  on  its  face,  and  its  execution  unat- 
tended by  suspicious  circumstances,  some  evidence  of  want 
of  capacity  and  of  the  presence  of  fraud  or  coercion  must  be 
given  by  the  party  who  attacks  the  will,  before  the  party  who 
propounds  the  will  can  be  called  upon  to  prove,  what  the  law 
presumes,  the  presence  of  capacity  and  the  absence  of  fraud. 
It  would  be  an  unnatural  and  strained  perversion  of  the  rules 
of  logic  to  hold  that  a  party  must,  where  nothing  is  shown 
in  opposition,  proceed  to  establish  what  the  law  presumes ; 
where  the  ultimate  burden  shall  rest  is  another  question. 

The  thirty-ninth  section  of  the  statute,  giving  the  right  to 
contest  wills  which  have  been  admitted  to  probate,  very  clearly 
casts  upon  the  complainants  the  burden  of  giving  some  evi- 
dence of  coercion  or  incapacity  before  the  party  supporting 
the  will  can  be  required  to  give  evidence  of  capacity  and 
freedom  from  undue  influence.  This  case  is  governed  by 
that  section,  for  it  is  an  action  brought  to  overthrow  a  will 
already  admitted  to  probate. 

The  proponents  proved  the  handwriting  of  the  attesting 
witnesses,  and  this  was  suflicient  under  the  provisions  of  the 
statute  already  quoted.     The  evidence  did  much  more  than 
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this,  for  it  directly  proved  that  the  witnesses  subBcribed  their 
uames  to  the  paper  in  the  presence  of  the  testator.  The  affi- 
davit of  Salome  Kouts  shows  the  actual  signing  by  the  wit- 
Desses  of  their  names,  and  shows  also  that  one  of  them,  at 
the  time,  signed  the  testator's  name  pursuant  to  his  request. 
The  evidence  upon  this  point  could  not  well  be  stronger. 

The  statute  makes  express  provision  for  proving  the  ex- 
ecution of  wills  where  the  witnesses  are  dead,  or  out  of 
the  State.  The  evidence  brings  the  ease  fully  within  the  pro- 
visions of  the  ^tute.  It  is  clearly  shown  that  one  of  the 
subscribing  witnesses  was  dead,  and  that  the  other  was  out 
of  tile  State  and  could  not  be  found.  This  was  amply  suffi- 
cient to  permit  the  introduction  of  evidence  of  the  hand- 
writing of  the  witnesses. 

We  have  considered  all  the  questions  which  can  properly 
arise  under  the  allegations  of  the  complaint,  and  find  no  error 
in  the  record. 

The  complaint  is  in  many  respects  subject  to  criticism.  The 
general  allegation,  that  "  the  will  has  been  admitted  to  pro- 
bate unlawfully  and  without  sufficient  proof,"  is  too  vague 
and  uncertain.  The  defects  in  the  proof,  or  the  &cts  making 
the  "probate  unlawful,"  should  be  stated.  Mere  conclusions, 
such  as  that  stated,  are  not  sufficient ;  there  should  be  allega- 
tions of  substantive  fects. 

Judgment  affirmed. 

Petition  for  ■  rehearing  overruled. 


No.  10,116. 
The  State  v.  Fry. 

Crmdial  l.JLW.—'Hekel'Sealper.—^eaal  T^etett.—SbltiU  Onxftwd.— 8ee- 
tion  8  of  the  act  of  March  9th,  1875,  regnlating  the  iwniDg  and  taking 
up  of  railroad  ticltets,  etc.,  1  E.  S.  1876,  p.  239,  eiempts  from  the  oper- 
alioa  of  its  provisione  all  special  tickets,  whether  half-fare  o) 
tickets,  or  special  in  an;  other  respect. 
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Bajui. — A  ticket,  having  stamped  upon  its  face  the  word"  special,"  is  prima 
Jaae  exempt  from  the  provisions  oi  said  act  of  March  9th,  1875. 

From  the  Marion  Criminal  Court. 

D.  P.  Baldwin,  Attorney  Greneral,  /.  B.  Elam,  Prosecuting 
Attorney,  and  W.  W.  Thomion,  for  the  State. 
Z.  K.  M)(^>rm(ic£,  for  appellee. 

WoHDEN,  J.T— This  was  an  indictment  against  the  appellee 
for  selling  a  rulroad  ticket  without  a  certificate  of  authority, 
aft  provided  for  in  the  act  regulating  the  issuing  and  taking  up 
of  tickets  and  coupons  of  tickets  by  common  carriers,  etc., 
approved  March  9th,  1875,  1  R.  S.  1876,  p.  259. 

On  motion  of  the  defendant  the  indictment  was  quashed. 
The  State  excepted,  and  appeals. 

It  is  alleged  in  the  indictment  that  the  ticket  was  issued  by 
the  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  Railroad 
Company,  was  a  first-clasa  ticket,  and  evidenced  the  right 
and  entitled  the  holder  to  be  transferred  in  a  continuous  pas- 
sage over  certain  railroads  mentioned,  from  the  city  of  In- 
dianapolis, in  the  State  of  Indiana,  to  the  town  of  NorUi 
Vernon,  in  that  State,aud  thence  to  Louisville,  in  the  State  of 
Kentucky ;  (hat  there  was  stamped  across  the  bee  of  the  ticket 
the  word  "special." 

The  8th  section  of  the  act  above  mentioned,  as  we  find  it 
printed  in  the  statute  book  referred  to,  provides  as  follows : 
"The  provisions  of  this  act  shall  not  apply  to  special,  half> 
fere  or  excursion  tickets." 

It  is  said  that  in  the  enrolled  bill,  the  punctuation  is  dif- 
ferent, there  being  no  comma  between  the  words  "special" 
and  "  half-fere ; "  and  it  is  claimed  by  the  State  that  the  aectioQ 
should  beso  read  as  to  exempt  from  the  operation  of  the  statute 
two  classes  of  tickets  only,  viz. :  half-fere  tickets  and  excur- 
sion tickets. 

But  why  exempt  from  the  operation  of  the  statute  half-fere- 
tickets,  or  excursion  tickets,  any  more  than  any  other  tickets 
supplied  at  less  than  the  usual  full  fare,  whether  it  be  more  or 
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less  than  half-fare  ?  Such  special  tickets  may  be  Bubject  to 
coaditioDS  not  attached  to  usual  full-fare  tickets. 

We  think,  without  any  particular  reference  to  the  punctu- 
ation of  the  statute,  that  the  Legislature  intended  to  exempt 
from  the  operation  of  it  all  special  tickets,  whether  they  are 
half-tare  or  excursion  tickets,  or  special  in  any  other  respect. 

From  the  description  of  the  ticket  sold  by  the  defendant, 
we  must  regard  it  as  a  special  ticket,  and  not  within  the  pro- 
hibition of  the  statute. 

The  judgment  below  is  affirmed. 


No.  8S81. 

Bryan  v.  Moobe  et  al. 

DncH  OB  Drajs.— Board  qf  Oonmutionen. — Appeal  to  (Xmiit  OourL — Under 
tbe  proviaioiu  of  Bsction  1  of  the  act  of  March  13tb,  1879,  to  enable  the 
ownera  of  wet  laade  to  drain  or  reclaim  them,  etc.,  the  proceedingfi  of 
the  board  of  comraiesionera  of  the  countj,  in  thecasea  therein  provided 
for,  vere  jadicial  and  not  digcretionarj  ;  and  from  all  decisions  of  luch 
commisaionere,  in  such  cases,  any  person  a^rieved  thereby  might  appeal 
to  the  circnitconrt  of  the  proper  county, 

Sahb. —  VaceHainlg m  PetUioa. — Matitmiit  Aired. — An  objection  to  the  pe- 
tition for  a  ditch  or  drain,  on  the  ground  of  vagueness  or  uncertainty  In 
thedeacriptionof  the  route  of  auchditch  or  drain,  cannot  be  reached  by  k 
motion  in  arreet  of  judgment,  but  only  by  a  motion  to  make  auch  de- 
•cription  more  certain  and  ipeciGc. 

Same. — JvdgmerU  of  Circuit  Court — MandaU  to  QmMs  Board. — In  such  a 
proceeding,  it  was  competent  for  the  circuit  court,  on  an  appeal  thereto, 
under  the  provixions  of  section  5778,  R.  9.  18)jl,  to  send  the  proceeding 
down  to  the  county  board,  with  an  order  how  to  proceed,  and  to  require 
such  board  to  comply  with  the  final  determination  of  such  court  in  the 
premises. 

From  the  Tippecanoe  Circuit  Court. 
J.  Park,  tor  appellant.' 
C  B.  Jones  and  A.  K.  AhoUz,  for  appellees. 
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HowK,  J. — In  this  ease,  tbe  appellees  presented  to  the  board 
of  commissioners  of  Tippecanoe  county,  at  its  March  term, 
1880,  their  written  application  or  petition,  in  which  they 
prayed  that  a  ditch  might  be  located  and  constructed  on  the 
route  therein  described ;  that  appraisers  might  be  appointed, 
pursuant  to  the  statute  in  such  cases  made  and  provided ;  and 
for  all  other  proper  relief.  The  appellant  appeared  before  the 
county  Ijoard  at  the  same  term  thereof,  and  remonstrated 
against  the  construction  of  the  proposed  ditch,  on  the  ground 
that  the  same  was  not  of  public  utility.  After  a  hearing  then 
had,  the  county  board  was  of  the  opinion  that  the  contem- 
plated ditch  was  not  of  public  utility,  and  ordered  that  the 
petition  be  dismissed  at  the  petitioners'  costs. 

From  this  order  of  dismissal,  the  petitioners  appealed  to  the 
circuit  court  of  the  county,  wherein  the  appellant's  motions  to 
dismiss  the  appeal,  and  to  dismiss  the  cause,  in  the  order  named, 
were  severally  overruled,  and  to  each  of  these  rulings  he  ex- 
cepted. The  cause  was  tried  by  a  jury,  and  the  following  ver- 
dict was  returned :  "  We,  the  jury,  find  that  the  drain  orditch, 
contemplated  and  described  in  the  petition  in  this  case,  would  be 
a  work  of  public  utility."  The  appellant's  motions  for  a  new 
trial,  and  in  arrest  of  judgment,  were  each  overruled  by  thecourt, 
and  to  each  of  these  decisions  he  excepted.  Thereupon,  the 
court  adjudged  that  the  proposed  ditch  was  of  public  utility, 
and  ordered  that  the  cause  be  certified  back  to  the  county  board, 
with  directions  to  appoint  appraisers,  as  required  by  law. 

From  this  judgment  this  appeal  is  prosecuted,  and  the  ap- 
pellant has  assigned  here,  as  errors,  the  following  decisions  of 
the  circuit  court; 

1.  In  overruling  his  motion  to  dismiss  the  appeal ; 

2.  In  overruling  his  motion  to  dismiss  the  cause ; 

3.  In  overruling  his  motion  in  arrest  of  judgment; 

4.  In  overruling  his  motion  to  modify  thejudgment;  and, 

5.  In  overruling  his  motion  to  tax  costs  against  the  ap- 
pellees. 

Wewili  consider  and  decide  the  several  questions  presented 
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and  discussed  by  the  appellant's  counsel,  and  arising  under 
these  alleged  errors,  in  the  order  of  their  assigament. 

1.  Did  the  circuit  court  err  in  overruling  the  appellant's 
motion  to  dismii^s  the  appellees'  appeal  fmm  the  order  of  the 
county  board?  In  this  motion  two  causes  were  assigned  for 
SQch  dismissal : 

Ist.  That  the  circuit  court  had  no  jurisdiction  of  the  sub- 
ject-matter; and, 

2d.  That  no  good  and  legal  bond  was  filed,  authorizing  an 
appeal. 

The  appellees'  petition  was  presented  to  the  county  board, 
and  the  proceedings  thereon  were  had,  or  intended  so  to  be, 
under  the  provisions  of  "An  act  to  enable  the  owners  of  wet 
lands  to  drain  and  reclaim  them,"  etc.,  approved  March  IStb, 
1879.  Acts  1879,  p.  234  et  aeq.  In  section  1  of  said  act,  it 
is  provided  that,  in  such  a  case  as  the  one  now  before  us,  an 
application  in  writing,  or  petition,  should  be  presented  to  the 
board  of  commissioners  of  the  proper  county,  and  that  the 
applicants  or  petitioners  should  give  notice  of  the  petition  or 
application,  ten  days  prior  to  the  session  of  such  board.  Sec- 
tion 1  of  said  act  then  proceeds  as  follows :  "  And  any  per- 
son, whose  land  is  affected  by  said  proposed  ditch  or  drain, 
Diay  come  before  such  board  and  contest  the  public  utility  of 
the  same ;  and  if  the  board  of  county  commissioners  become 
satisfied  that  the  work  contemplated  by  the  applicants  is  of 
public  utility,  they  shall  appoint  three  disinterested  freehold- 
ers, appraisers.  Such  appraisers  are  to  assess  the  lands  af- 
fected, for  the  purpose  of  constructing  such  work,  in  propor- 
tion that  the  lands  affected  are  benefited  by  such  work." 

The  first  point  made  by  the  appellant's  counsel,  in  his  brief 
of  this  cause,  is,  that  the  statutory  provisions,  which  we  have 
quoted,  clothe  the  board  of  commissioners  of  the  county  with 
a  discretionary  power  in  the  determination  of  the  question,  as 
to  whether  the  work  contemplated  by  the  applicants  is  or  is 
not  of  public  utility.  Counsel  claims  that  the  decision  of  this 
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question  hy  the  county  board  is  final  and  conclusive,  and  that 
no  appeal  will  lie  therefrom  to  the  circuit  court  of  the  county. 

The  argument  of  counsel,  upon  this  point,  is  based  upon 
the  use  of  the  word  " saii^d"  in  the  statute  quoted.  We 
quote  from  the  brief  of  appellant's  counsel,  as  follows :  "  We 
presume  the  word  '  satisfied '  is  to  be  taken  in  its  usual  sig- 
nification, '  having  thetrdesires  fully  gratified — made  content ; ' 
what  may  gratify  one,  may  not  gratify  another ;  what  may  one 
content,  may  not  content  another;  and  the  subject-matter, 
about  which  the  board  is  to  become  satisfied,  is  one  about 
which  the  board  would  be  better  judges  than  any  other." 

We  are  not  "satisfied"  by  the  argument  of  counsel,  and, 
by  the  use  of  the  word  quoted,  we  mean  to  say  that  we  are 
not  convinced,  by  his  ai^ument,  that  he  has  placed  the  proper 
construction  upon  the  language  of  the  statute.  The  word 
"satisfied"  has  other  meanings  than  those  quoted  by  counsel. 
What  its  meaning  may  be,  in  any  given  sentence,  will  depend 
very  much  upon  the  connection  in  which  it  may  be  used.  The 
phrase, "  become  satisfied,"  as  used  in  the  statute  above  quoted, 
has  a  clear  legal  meaning,  in  regard  to  which,  as  it  seems  to 
us,  there  is  little  or  no  room  for  doubt.  It  means,  as  there 
used,  that  if  the  county  hoard  is  convinced,  or  if  the  board 
finds  that  the  work  contemplated  is  of  public  utility,  they 
shall  appoint  appraisers.  The  statute  does  not  confer  discre- 
tionary power,  but  it  imposes  a  judicial  duty  upon  the  county 
board  to  hear  and  determine  the  question  of  the  public  utility 
of  the  contemplated  work. 

But  the  appellant's  counsel  says,  "  This  is  a  special  pro- 
ceeding, for  a  special  purpose,  based  upon  a  special  statute, 
which  gives  no  right  of  appeal  from  the  action  of  the  board." 
It  is  true,  as  counsel  claims,  that  the  statute  under  consider- 
ation makes  no  provision  for  an  appeal  from  the  finding  and 
judgment  of  the  county  board  upon  the  question  of  the  pub- 
lic utility  of  the  contemplated  work.  But,  while  this  is  so, 
it  is  equally  true  that  this  statute  does  not  deny  the  right  of 
appeal  from  such  finding  and  judgment  or  decision  of  the 
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county  board,  to  any  persou  aggrieved  thereby.  In  section 
31  of  the  act  of  June  17th,  1802,  providing  for  the  organi- 
zation of  county  boardtt,  etc.,  it  in  declared  that "  From  ail  deci- 
sions of  such  conimissionerg  there  shall  be  allowed  an  appeal 
to  the  circuit  or  common  pleas  court,  by  any  person  aggrieved." 
1  R.  S.  1876,  p.  357. 

Under  this  statutory  provision,  we  are  clearly  of  the  opin- 
ion that  the  appellees,  being  aggrieved  by  the  finding  and  de- 
cision of  the  county  board,  that  the  work  contemplated  by 
them  was  not  of  public  utility,  had  the  right  to  appeal  there- 
from to  the  circuit  court  of  the  county.  Hume  v.  77te  LiUle  Flat 
Rock  Draining  A^odaiion,  72  Ind.  499,  on  p.  503 ;  Houk  v. 
Bartkold,  73  Ind.  21  j  Qruaenmeyer  v.  The  City  of  Logangportf 
76  Ind.  549. 

It  follows,  therefore,  that  the  court  comcytted  no  error  in 
overruling  appellant's  motion  to  dismiss  the  appeal  from  the 
decision  of  the  county  board. 

2.  Id  bis  motion  to  dismiss  the  case  the  appellant  assigned 
as  cause  therefor,  that  the  appellees'  petition  did  not  describe 
the  termini  of  the  proposed  ditch.  Section  1  of  the  above 
mentioned  act  provided  that  the  petition  should  specify,  among 
other  things,  "  the  point  of  beginning  and  the  terminus"  of 
the  proposed  ditch.  This  requirement  of  the  statute  eeema 
to  have  been  strictly  complied  with  in  appellees'  petition ; 
and,  therefore,  appellant's  motion  to  dismiss  the  case  was  cor- 
rectly overruled.  Some  other  supposed  objections  to  the 
sufficiency  of  the  petition  are  pointed  out  by  appellant's  coun- 
sel, in  his  brief,  under  this  assignment  of  error;  but  these 
objections  were  not  specified  in  the  motion  to  dismiss  the  case, 
and  therefore  they  are  not  considered, 

3.  Under  the  alleged  error  of  the  court  in  overruling  the 
motion  iu  arrest  of  judgment,  appellant's  counsel  says :  "There 
is  nothing  certain,  but  it  is  vague,  indelinitc,  and  the  'estent' 
can  not  be  determined  from  the  general  description  of  the 
route  "  in  the  petition.  We  do  not  think  that  the  petition  is 
open  to  these  objections ;  but,  if  it  were,  it  is  certain  that  such 
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objectioDS  could  oot  be  reached  by  a  motion  in  arrest  of  judg- 
ment. As  a  rule,  such  objections  could  only  be  reached  by  a 
motion  to  make  the  pleading  more  certain  and  specific.  The 
C^ncinnaii,  etc.,  R.  B.  Go.  v.  Chester,  67  Ind.  297 ;  The  Penn- 
aylvania  Ch.  v.  Sedwkk,  69  Ind.  336.  It  has  often  been  held 
that  such  objections  are  cured  by  the  verdict.  Donellan  v. 
Hardy,  57  Ind.  393.  The  motion  in  arrest  of  judgment  was 
properly  overruled. 

4.  The  court  did  not  err,  we  think,  in  overruling  appel- 
lant's motion  to  modify  the  judgment  by  striking  out  these 
words,  "And  this  case  is  ordered  to  be  certified  to  the  board 
of  commissioners,  with  directions  to  appoint  appraisers."  The 
statutory  provisions  above  quoted  made  it  the  duty  of  the 
county  board,  when  it  was  established,  that  the  work  contem- 
plated was  of  public  utility,  to  appoint  appraisers.  In  sec- 
tion 37  of  the  aforesaid  act  of  June  17th,  1852,  providing 
for  the  organization  of  county  boards,  etc.,  in  reference  to  an 
appeal  from  such  boards  to  the  circuit  court,  it  is  provided  as 
follows:  "Such  court  may  make  a  final  determination  of  the 
proceeding  thus  appealed,  and  cause  the  same  to  be  executed, 
or  may  send  the  same  down  to  such  board,  with  an  order  how 
to  proceed,  and  may  require  such  board  to  comply  with  the 
final  determination  made  by  such  court  in  the  premises."  1 
R.  S.  1876,  p.  357.  It  will  be  seen  from  this  section  of  the 
statute,  that  the  judgment  of  the  court,  in  the  particular  com- 
plained of,  was  fully  authorized  by  law,  and  we  think  that 
it  was  peculiarly  the  right  and  proper  judgment  in  the  case 
at  bar. 

5.  The  appellant  has  made  no  showing,  either  in  the  record 
or  in  his  brief,  why  the  costs  of  this  case,  or  any  part  thereof, 
should  be  taxed  against  the  appellees.  It  is  said  by  appel- 
lant's counsel,  that  section  8  of  the  act  under  which  the  pro- 
ceeding was  instituted,  provides  that  "Such  applicant  shall 
pay  all  the  necessary  expenses  attending  such  application," 
etc.  We  do  not  well  see  how  this  statutory  provision  can  be 
BO  construed  as  to  reader  such  applicant  liable  for  the  costs 
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of  such  uDnecess&iy  aud  fruitless  litigation  as  may  be  forced 
upon  him  by  others  against  his  will.  The  tuition  to  tax  the 
costs  of  this  case  against  the  appellees  was  correctly  overruled. 
Jamieaon  v.  The  Board,  etc.,  o/  Oue  Ocmniy,  56  Ind.  466. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costa. 


No.  10,020. 
LOHUAN  ET  AL.  V.  ThE  StATE. 

CuKINAL  hjLW.—Oifi  Enttrpnie.— Dtjnal'um.— Judicud  NoHee.— SupretM 
Onrf. — The  Supreme  Court  talces  judicial  notice  that  the  phrase  "  gift 
eoterprise,"  used  ia  sectioiu  2077  and  2078,  B.  S.  1881  (Acts  1881,  pp, 
211, 212),  means  substantially  a  scheme  far  the  dlviaian  or  distribution 
ot  certain  articles  of  property,  to  be  del«rmined  by  chance  amongst  those 
who  have  taken  shaien  in  the  scheme. 

Same. — Adtertiting. — In/ormation. — Diqalieiiy, —  An  infoTmation,  charging 
that  the  defendant  advertised  an  account  of  when  and  where  a  certain 
g;ifl  enterprise  was  to  be  drawn,  the  prizes  therein,  the  price  of  a  ticket, 
and  showing  where  tickets  might  be  obtained,  and  bad  at  the  same  time 
given  publicitj  to  said  gift  enl«rprise  bj  unlawfully  circulating  printed 
copies  of  such  account,  does  not  charge  two  separate  and  distinct  offences 
under  section  172,  B.  8.  1881,  section  2076. 

Sake. — IMce  of  Tieiel. — Equivaleat  Terms. — Announcing  in  the  published 
account,  set  out  in  such  information,  how  much  money  invested  in  ft 
specified  manner  would  procure  a  ticket,  is  equivalent  to  stating  the 
price  of  the  ticket. 

Same.— TVnu  or  Baet  qf  Dnmmg.—Tho  announcement  in  such  published 
account:  "To  every  purchaser  of  twenty-five  cents  worth  of  goods  at 
our  drug  store  we  will  give  a  ticket;  this  ticket  entitles  the  holder  to  one 
share  in  the  donation  to  be  held  December  10th,  1882,"  ia  sufficient  to 
name  the  time  or  place  of  the  contemplated  drawing. 

Savk — Siynaturei  la  J^iUuhed  Account — In  such  publication,  it  was  imma- 
terial whether  any,  and,  if  any,  whose  name  was  signed  to  the  publuhed 
account  of  the  scheme. 

From  the  Noble  Circuit  Court. 


^ 
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A.  A.  Chapin  and  R.  P.  Barr,  for  appellants. 
D.  P.  Baidwin,  Attorney  General,  W.  W.  Thornton  and  H. 
C.  Pderaony  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — This  waa  a  prosecution  upon  affidavit  and 
information  against  George  H.  Lohman  and  Harry  Lohman, 
for  advertising  a  gift  enterprise. 

The  defendants  made  an  unsuccessful  motion  to  quash  the 
information,  after  which  a  trial  by  the  court  resulted  in  find- 
ing the  defendants  guilty  as  charged,  in  the  assessment  of  a 
fine  against  them,  and  in  judgment  on  the  finding.  Error  is 
assigned  only  upon  the  refusal  of  the  court  to  quash  the  in- 
formation. 

The  information  charged  that  Geoi^  H.  Lohman  and 
Harry  Lohman,  on  the  10th  day  of  January,  1882,  at  the 
county  of  Noble,  in  the  State  of  Indiana,  did  then  and  there 
unlawfully  write,  advertise  and  publish  an  account  of  a  cer^ 
tain  gift  enterprise  denominated  "Lohmans'  First  Annual 
Donation,"  then  and  there  and  therein  stating  when  and  where 
the  same  is  to  be  drawn,  the  prizes  therein,  the  price  of  a 
ticket,  and  showing  therein  where  tickets  in  said  gift  enter- 
prise may  be  obtained,  and  did  then  and  there  give  publicity 
to  such  gift  enterprise  by  unlawfully  circulating  a  large  num- 
ber of  printed  copies  of  said  account  of  said  gift  enterprise 
throughout  said' county  and  State,  said  account  of  said  gift 
enterprise  being  in  words  and  figures  following :  "  $500  given 
away.  Something  new.  Lohmans'  First  Annual  Donation. 
To  every  purchaser  of  twenty-five  cents  worth  of  goods  at 
our  drug  store,  we  will  give  a  ticket.  This  ticket  entitles 
the  holder  to  one  share  in  the  donation  to  be  held  December 
10th,  1882,  and  consisting  of  the  following  articles:  One 
gent's  gold  watch,  from  Beckman's,  $100 ;  one  Domestic  sew- 
ing machine,  $50."  Here  followed  a  considerable  number  of 
other  articles,  with  their  values  attached,  amounting  in  the 
aggregate  to  |501.  "  These  we  absolutely  give  away  without 
reserve.    The  articles  all  first-class  in  every  particular,  and 
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make  handsome  presents.  The  manner  of  drawing  will  be 
decided  upon  by  a  committee  selected  by  the  ticket-holders 
and  made  known  at  some  future  time. 

"  G.  H.  Lohman  &  Co., 
"  The  Leading  Druggists." 
Contrary  to  the  form  of  the  statute,  etc. 

Section  171  of  the  misdemeanor  act  of  1881  provides  that 
whoever  sells  a  lottery  ticket  or  share  in  any  lottery  scheme 
or  gift  enterprise,  or  acts  as  agent  for  any  such  scheme  or  en- 
terprise, or  aids  or  abets  any  person  to  engage  in  such  scheme 
or  enterprise,  or  transmits  mouey  to  any  lottery  scheme  or 
gift  enterprise  for  the  division  of  property,  to  be  determined 
by  chance,  or  who  makes  or  draws  any  lottery  scheme  or  gift 
enterprise  for  a  division  of  property,  not  authorized  by  law, 
shall  be  deemed  guilty  of  a  misdemeanor.  Acts  1881,  p.  211. 
Section  172  of  the  same  act  still  further  provides  that  "Who- 
ever writes^  prints,  advertises  or  publishes  in  any  way  an 
account  of  any  lottery,  gift  enterprise  or  scheme  of  chance  of 
any  kind  or  description,  by  whatever  name,  style  or  title,  the 
same  may  be  denominated  or  known,  stating  when  or  where  the 
same  is  to  be  drawn,  or  the  prizes  therein,  or  any  of  them,  or 
the  price  of  a  ticket,  or  showing  therein  where  any  ticket  may 
be  obtained,  or  in  any  way  giving  publicity  t«  such  lottery, 
gift  enterprise  or  scheme  of  chance,  shall  be  fined  not  more 
than  five  hundred  dollars  nor  less  than  ten  dollars." 

The  first  objection  urged  to  the  information  is  that  there  is 
nothing,  whether  in  the  dictionaries,  in  the  text-books,  ia  the 
decided  cases,  or  in  our  statutes,  giving  either  an  authorized 
or  an  established  de^nition  of  the  phrase  "  gift  enterprise," 
and  that  hence  our  courts  can  not  judicially  know  what  is 
meant  by  the  use  of  that  phrase. 

We  think  this  objection  can  not  be  sustained.     In  common 

parlance,  a  gift  enterprise  is  understood  to  be  substantially  a 

scheme  for  the  division  or  distribution  of  certain  articles  of 

property,  to  be  determined  by  chance,  amongst  those  who  have 

Vol.  81.— 2 
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taken  shares  in  the  scheme,  aad  the  phrase  has  attained  suelt 
a  notoriety  as  to  justify  us  in  taking  judicial  notice  of  what  is 
meant  and  understood  by  the  use  of  it.  The  definition  thus 
given  of  a  gift  enterprise  is  in  substantial  accord  with  that 
which  has  been  attached  to  it  by  the  provisions  of  section  171, 
aupra,  and  is  one  which,  it  appears  to  us,  may  be  safely  ad- 
hered to. 

The  next  objection  urged  to  the  information  is,  that  it  con- 
tained a  charge  of  two  separate  and  distinct  offences,  and  that 
the  weight  of  authority  requires  us  to  hold,  notwithstanding 
some  previous  decisions  of  this  court,  that  duplicity  affords 
good  cause  for  quashing  an  information.  We  regard  this  ob- 
jection, also,  as  not  well  made.  The  information  was  not  in 
all  respects  artistically  framed,  and  contained  some  surplus- 
age, but,  taking  all  its  averments  together,  we  construe  them 
to  have  charged  that  the  appellants  had  advertised  an  account 
of  when  and  where  a  certain  gift  enterprise  was  to  be  drawn, 
the  prizes  therein,  the  price  of  a  ticket,  and  showing  wliere 
tickets  might  be  obtained,  and  had  at  the  same  time  given 
publicity  to  said  gift  enterprise,  by  unlawfully  'circulating 
printed  copies  of  such  account.  As  thus  construed,  the  in- 
formation did  not  charge  two  separate  and  distinct  offences, 
but  only  gave  what  purported  to  be  a  circuitous  and  somewhat 
detailed  account  of  one  transaction. 

It  is  also  objected  that  the  account  of  the  alleged  gift  en- 
terprise, set  out  in  the  information,  did  not  state  the  price  at 
which  tickets  would  be  sold,  or  indicate  either  the  time  at 
which,  or  the  place  where,  the  proposed  drawing  forthe  arti-  | 

cles  to  be  donated  would  occur.     The  account  thus  set  out  : 

announced  how  much  money  to  be  invested  in  a  specified 
manner  would  procure  a  ticket,  and  that  was  certainly  the  i 

equivalent  of  stating  the  price  of  the  ticket.  The  announce- 
ment that  the  proposed  donation  would  be  held  on  the  10th 
day  of  December,  1882,  was,  in  our  estimation,  when  construed 
in  connection  with  all  the  other  partsof  the  alleged  published 
account,  in  like  manner,  the  equivalent  of  a  statement  that  the 
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coutemplated  drawing  would  take  place  od  that  day,  aod  in 
that  respe<:t  it  was  sufficient  to  name  either  the  time  or  place 
of  the  contemplated  drawing,  to  bring  the  information  within 
the  provisions  of  section  172,  supra. 

It  is  still  further  objected  that  the  information  was  defec- 
tive in  not  averriag  that  the  appellants  constituted  the  firm 
whose  name  was  attached  to  the  published  account  of  the  pro- 
posed drawing  for  the  distribution  of  property,  but  we  regard 
the  omission  of  such  an  averment  as  wholly  immaterial. 

The  gr(wamen  of  the  offence  chai^d  in  the  information  was 
the  advertising  of,  and  giving  publicity  to,  a  contemplated 
gift  enterprise,  and  it  was  immaterial  whether  any,  and,  if 
any,  whose  name  was  signed  to  the  published  account  of  the 
scheme. 

Our  conclusion  is  that  the  motion  to  quash  the  information 
was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 


Teeeb  Haute  and  Indianapolis  Railboad  Company 
t>.  Jackson. 

BATLBOADCoHPAMr.— ZriofriMy/or  Wi^  Adt  tad  Zbrf*  of  AgeiU*  and  8«r- 
tonft. — Oorporalvm. — Prineifal  and  Agttd. — Ai/ijicalton. — A  corporation  is 
liable  for  the  wilful  acts  and  torte  of  ita  agenia,  done  to  the  injuiy  of 
others,  within  the  general  scope  of  their  employment,  though  the  par* 
ticnlar  acts  had  not  been  preriouslj  authoriied,  and  have  not  been  rat- 
ified since,  by  the  corporation. 

Sake. —  Contrad  vnlh  Pataenger. — BreaiA. — Ntgliffenet. — The  coDtract  of  a 
railway  company  with  its  passenger  is  to  carry  safely ;  and  if,  throngh 
the  negligence  or  wilful  act  of  the  cnndiictor  or  of  a  brakeman,  or  of 
both,  a  jet  of  water  is  dashed  upon  the  passenger  while  being  carried,  it 
is  a  breach  of  the  contract. 

Same. — Evidente. — Premotu  Dtelaralion  (^Servant. — It  being  charged  in  the 
complaint  that  plaintiff,  while  being  carried  on  the  defendant's  railroad. 
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was  drenched  with  water,  and  that  it  was  done  wilfully,  and  eTictence 
tending  to  show  that  it  was  done  by  the  direct  procurement  o[  the  brake- 
man,  it  WAS  competent  to  prove  a  previous  declaration  by  the  brakeman 
ii(  hia  purpoBS  to  do  it. 

S.iJiE. — Bvidenee  of  Ii^vry. — In  an  action  sgainBt  a  railroad  company  for 
having  wrongfully  drenched  the  plaintiff,  while  a  passenger,  with  water, 
it  being  Bpecially  charged  that  the  injury  caused  a  recurrence  of  dizzi- 
neB8  and  vertigo,  it  was  competent,  without  offering  medical  testimony 
on  the  subject,  to  prove,  among  instances  of  such  dizziness  after  the  in- 
jury, the  falling  of  the  plaintiff  upon  a  sidewalk. 

JuKY.— CbnmiunioaiKHt  <^  Qnirl  WUh.—  Coereim  of  Agramenl  6j/  ThrtnO.— 
I\iictitx. — It  is  error  for  (he  court,  without  the  consent  of  a  party,  to  send 
word  to  the  jury,  by  the  bailiff  in  charge,  that  if  they  do  not  agree  to  a 
verdict,  he  will  keep  them  together  until  Saturday — that  is  to  say,  fur  four 
days.    Such  threat  is  an  improper  effort  to  coerce  into  axi  agreement. 

From  the  Clay  Circuit  Court. 
/.  O.  Williams,  for  appellant. 
C.  C.  Mataon  and  H.  H.  Matkias,  for  appellee. 

Woods,  J. — The  questions  presented  for  decision  in  this 
case  arise  upon  the  overruling  of  the  appellant's  motion  for 
a  new  trial, 

The  action  was  for  injuries  alleged  to  have  been  sustained 
by  the  appellee  whilst  a  passenger  upon  a  train  of  the  appel- 
lant. The  particular  injury  charged  was  the  throwing  of  a 
jet  of  water  from  a  wat«rtank  upon  the  appellee,  it  being  al- 
leged in  one  paragraph  of  the  complaint  that  it  was  done 
wrongfully  and  purposely  by  the  servants  of  the  defendant  in 
charge  of  the  train,  and  in  a  second  paragraph,  that  it  was 
done  carelessly  and  negligently. 

After  reviewing  the  evidence,  counsel  for  the  appellant 
says: 

"All  these  circumstances  seemto  show  conclusively  that  if 
there  was  any  intention  on  the  part  of  any  one  to  wet  Mr. 
Jackson,  it  was  confined  solely  to  Dougherty.  He  spoke  of 
it  before  leaving  Fillmore.  He,  alone,  hinted  anything  about 
the  half  dollar,  and  healooe  was  instrumental  in  getting  Jack- 
son to  go  to  the  door  of  the  caboose. 

"The  testimony,  as  a  whole,  justifies  tlie  conclusion  that 
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Jackson  wa-s  wet,  whilst  Rockwell  was  letting  some  water  into 
the  caboose  from  the  tank,  for  the  purpose, of  washing  it  out 
60  as  to  render  it  suitable  for  him  and  the  brakcman  to  sleep 
in  that  night  at  Indianapolis ;  and  that,  had  not  Jackson  been 
standing  in  the  door  of  the  caboose,  he  would  not  have  beeii 
wet.  Under  this  state  of  &ets,  the  verdict  should  have  been 
for  the  defendant. 

"  WhiUt  it  is  true  that  a  railroad  company  is  liable  for  the 
wilful  acts  of  its  servants,  done  within  the  scope  of  their  em- 
ployment, and  whilst  in  the  discharge  of  their  duty,  it  is  not 
responsible  for  the  wilful  acts  of  its  servants  done  when  not 
acting  within  the  scope  of  their  employment. 

"There  is  not  a  syllable  of  testimony  showing  that  the 
conductor  or  brakemen  of  a  freight  train  are  required  or 
authorized  to  wash  out  the  cars  of  the  company  for  their  pri- 
\'ate  accommodation." 

Rockwell  was  the  conductor,  and  Dougherty  a  brakeman- 
iD  charge  of  the  train. 

The  doctrine  is  now  well  settled, "  that  a  corporation  is  lia- 
ble'for  the  wilfiil  acts  and  torts  of  its  agents  committed  within 
the  general  scope  of  their  employment,  as  well  as  acts  of  neg- 
ligence ;  and  that  the  corporation  is  thus  bound,  although  the 
particular  acta  were  not  previously  authorized,  nor  subse- 
quently ratified, by  the  corporation."  The  Jeferaonmlle  M.  R. 
Oo.  V.  RogerSfSS  Ind.  116;  The  American  Expreaa  Ompany 
V.  Paiternon,  73  Ind.  430,  and  cases  cited.  It  is,  therefore, 
immaterial  whether  the  conductor  or  brakeman  had  been  re- 
quired or  authorized  to  wash  out  the  cars  of  the  company  for 
any  purpose.  The  appellant  had  undertaken  to  carry  the 
plaintiff,  as  a  passenger,  upon  its  train,  and  was  bound  to  do 
it  safely.  For  this  purpose,  the  appellant  was  represented  by 
its  agents  in  charge  of  the  train,  and  if  they  did  anything  in- 
consistent with  the  safe  carriage  and  delivery  of  the  plaintiff, 
at  his  destination,  unharmed,  the  appellant,  upon  the  plainest 
principles  of  law,  as  well  as  good  policy,  is  liable  for  the  in- 
jury.    The  drenching  of  a  passenger  with  water,  either  neg-  J] 
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Iligently  or  wilfully,  is  a  clear  and  direct  breach  of  the  duty 
to  carry  safely,  aod  it  is  immaterial  upon  the  question  of  the 
aotDpauy's  liability,  whether  it  resulted  from  the  &ult  of  the 
brakeman  alone,  or  of  the  conductor,  or  of  both  of  them. 
They  were  each  agents  of  the  company  for  the  rif  nning  of  the 
train,  and  the  company,  therefore,  responsible  for  the  acts  of 
either,  or  both,  in  so  &r  as  such  acts  affected  the  passenger. 

It  follows  that  if  the  conductor  was  iaultless  in  raising  the 
valve  and  in  throwing  the  water  into  the  caboose,  which 
could  hardly  be,  when  he  knew  there  was  a  passenger  there 
liableto  be  injured,  and  the  brakeman  designedly  procured  the 
plaintiff  to  go  to  the  door  of  the  caboose  in  order  that  the 
water  might  strike  him,  the  company  is  clearly  liable  for  the 
injury ;  that  the  evidence  tends  to  show  this  state  of  &ct8,  is 
not  disputed. 

It  is  next  insisted  that  the  jury  awarded  excessive  damages. 
We  can  by  no  means  say  so. 

The  plaintiff,  over  the  objection  of  the  appellant,  was  per- 
mitted to  prove  by  a  competent  witness  a  declaration  of  the 
brakeman,  Dougherty,  made  to  a  fellow  brakeman,  on  the 
train,  but  some  distance  from,  and  some  hours  before  the  ar- 
rival of  the  tnun  at,  the  place  where  the  injury  was  incurred, 
to  the  following  effect :  "  I  will  tell  you  how  we  will  get 
some  tobacco.  This  old  man  with  the  hogs  looks  like  a  lib- 
eral old  fellow,  and  we  will  tackle  him  for  a  half  dollar  for 
watering  his  hogs,  and  if  he  don't  come  down  we  will  give 
him  a  wetting." 

We  are  of  the  opinion  that  this  declaration  of  the  purpose 
of  the  brakeman  to  do  the  act  complained  of,  made  during  the 
j>erformance  of  the  duty  to  carry  the  plaintiff,  which  the 
company  had  undertaken  through  Dougherty's  j^ncy  to  per- 
form, was  competent.  It  tended  directly  to  prove  the  aver- 
ment that  the  wrong  was  wilfully  inflicted,  as  charged  in  one 
paragraph  of  the  complaint;  and  there  was  other  evidence 
t«nding  to  show  that  the  brakeman  communicated  his  pur- 
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poae  to  the'  conductor,  and  that  the  two  acted  in  concert  for 
the  purpose  of  accomplishing  the  wrongful  act. 

After  the  act  was  done  and  past,  the  brakeman  could  not 
of  course  make  a  declaration  which  would  be  competent  evi- 
dence against  the  company,  but,  under  the  issues,  his  purpose 
in  doing  the  act  was  material,  and  it  would  seem  that  there 
could  be  no  better  evidence  of  that  purpose,  than  his  own 
-declaration,  made  as  iu  this  instance  the  evidence  in  question 
shows  it  was  made. 

It  is  next  insisted  that  the  court  erred  in  refusing  to  strike 
out  the  testimony  of  a  witness,  who  testified  that  some  months 
after  the  alleged  injury  the  plaintiff  fell  in  front  of  the  wit- 
ness's store  and  cut  his  head  considerably. 

The  plaintiff  testified  that  some  years  before  the  injury 
complained  of,  he  had  been  subject  to  spells  of  dizziness  or 
vertigo,  of  which,  however,  he  had  been  for  a  long  time  free, 
and  that  afler  the  injury  there  was  a  recurrence  of  this  or 
similar  trouble,  and,  as  an  instance  of  its  effect  upon  him, 
detailed  the  &11  testified  to  by  the  other  witness. 

The  argument  made  gainst  this  testimony  is,  that  it  was  ' 
not  supplemented  by  medical  or  scientific  evidence  that  the 
injury  suffered  might  have  produced  the  alleged  consequence. 
It  is  plain,  however,  that  this  is  no  argument  against  the  com- 
petency, however  good  i^inst  the  force,  of  the  evidence. 
Jurors  have  the  right  to  draw  inferences  on  such  subjects  from 
pertinent  proofs  in  the  light  of  common  experience,  unaided 
by  doctors  or  other  scientists. 

The  complaint  specifically  charged  that  the  plaintiff  did 
suffer,  in  consequence  of  the  wrong  done  him,  a  nervoufl 
shock,  and  a  recurrence  of  dizziness  and  vertigo;  and,  in  sup- 
port of  this  averment,  it  was  competent  to  show  the  &11  re- 
ferred to  by  the  witness.  Whether  proofof  the  injury  received 
in  the  fall  was  admissible,  is  quite  a  different  question,  which 
we  are  not  called  on  to  decide. 

Questions  are  made  iu  r«;tercnce  to  instructions  given  and 
refused,  but,  in  the  main,  they  are  covered  by  what  has  been 
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said,  and  as  the  judgment  must  be  reversed  on  otiier  grounds, 

ri  will  not  examine  them. 
The  record  shows  that  after  the  jury  had  retired,  and  had 
been  deliberating  on  their  verdict  for  about  nine  hours,  the 
court,  without  the  knowledge  or  consent  of  the  appellant, 
"caused  the  jury  to  be  informed  through  the  bailiff  baving^ 
them  in  chai^,  that  if  they  did  not  agree  upon  a  verdict  the 
court  would  keep  them  there  until  Saturday  night,  a  period 
of  four  days,  to  which  action  of  the  court  the  defendant,  at  . 
the  proper  time,  as  aoon  as  her  attorneys  learned  of  such  ac- 
tion, objected  and  excepted," 

This  action  of  the  court  can  not  be  justified.  It  constitu- 
ted— as  it  must  have  been  intended  it  should — a  kind  of  coer- 
cion upon  the  Jury,  whidi  was  inconsistent  with  their  proper 
independencej 

Counsel  for  the  appellee,  conceding  that  the  action  of  the 
court "  may  have  been  indiscreet,"  insist  that  it  does  not  ap- 
pear that  it  was  prejudicial  to  the  appellant,  and  that  we  must 
presume  that  it  was  harmless.  But  we  can  not  so  treat  the 
matter.  A  plain  error  was  committed.  Its  plain  tendency  was 
to  influence  the  jury.  The  judge  intended  to  influence  them, 
else  he  would  not  have  sent  the  message.  It  is  not  apparent 
how  the  appellant  could  show  that  any  or  what  harm  resulted. 
Under  the  circumstances,  the  presumption  is  that  the  jury 
was  influenced,  and,  if  any  showing  was  possible  or  admissi- 
ble, it  should  have  come  from  the  appellee. 

The  judgment  is  reversed  with  costs,  and  with  instructions 
to  grant  a  new  trial. 


Baltimore,  Ohio  and  Chicago  Railroad  Company  v. 
Taylor  et  al. 

Aptachm  ENT. — OamUhte. — Appearanee, — Summom. — Conh'niiaTwe.— JVarfiee. 
— A  motion  by  a  g&roiahee  to  set  aside  the  service  of  Bummons  upon  him 
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comes  too  lat«  after  the  garnishee  has  submittetl  to  &  rule  to  answer  and 
agreed  to  a  continuaDce  of  the  cause. 

Same. — Rteord. — Supremt  Coarl. — Unless  the  motion  by  a  gamisbee  to  set 
aside  the  i^etrice  of  summons  upon  him  is  contained  in  a  bill  of  eicep- 
tions,  it  is  not  properly  in  the  record. 

Sake. — Heading.— E^y.—To  an  anawer  by  a  gamiahee,  that  nearly  four 
years  after  the  service  of  summone  upon  him,  the  plaintilf  had  amended 
his  affidavit  of  garnishment  by  striking  out  of  the  name  of  the  principal 
defendant  "Jonathan,"  and  inserting  instead  the  name"  Johniion,"  and 
that  before  said  amendment  the  garnishee  had  fully  paid  aiid  "  Joiin- 
son,"  without  notice,  etc.,  it  was  replied  that  the  principal  defendant 
was  as  well  known,  at  the  commencement  of  the  suit,  by  the  name  "  Jon- 
athan" as  "Johnson,"  which  was  well  Itnown  by  the  garnishee  before  he 
paid  said  "  Johnson." 

Sdd,  that  the  reply  was  f[ood  on  demurrer. 

Same. — I^w:lw. — Bond. — Objeetion  by  garnishee,  after  appearance  of  tiio 
principal  defendant,  to  the  attachment  bond,  can  not  be  entertained- 
The  bond  is  sufficient  if  signed  by  the  surety  only. 

Same. — AmendmatL^-The  anendneDt  of  the  original  affidavit  and  under- 
taking in  attachment,  without  objection  by  the  principal  defendant  who 
appears,  is  not  a  matter  to  which  a  garnishee  can  make  objection. 

Same. — NoO'Eaidttitx  i^  D^endarU. — The  non-residence  of  the  principal 
defendant  in  attachment,  as  a  ground  for  attachment,  if  not  questioned 
by  him,  is  not  an  issue  as  between  the  plaintifl'  and  garnishee,  npon  de- 
nial by  the  latter  of  indebtedness  to  the  principal  defendant. 

Same.— The  correction  of  a  misnomer  of  the  principal  defendant  In  at- 
tachment, where  he  appears,  does  not  vitiate  the  proceedings  against  the 
garnishee,  nor  lessen  the  protection  which  the  proceedings  would  other- 
wise afibrd  the  latter  against  the  former. 

Same. — JudgmmL — QaCa. — Where  the  garnishee  is  found  to  be  indebted  to 
the  principal  defendant  in  a  sum  sufficient  to  pay  the  plainti&and  tbo 
costs,  it  is  not  error  to  adjudge  costs  against  the  garnishee. 

From  the  Marshall  Circuit  Court. 

J.  H.  Garpmter,  J.  W.  Cook,  M.  A.  0.  Pachird  aai  0.  M. 
Packard,  for  appellaot. 

M.  H.  W4r  and  W.  B.  Biddle,  for  appellees. 

Morris,  C— On  the  18th  day  of  December,  1873,  Thomas 
H.  B.  Teeples  commenced  a  suit  against  Johnson  Virtue,  tp 
recover  $136.37  for  work  and  labor.  Teeples  filed,  with  his 
complaint,  an  affidavit  statiog  the  nature  of  his  cause  of  ac- 
tion, that  it  was  juat,  the  amount  he  ought  to  recover,  and 
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that  Virtue  was  nut  a  resident  of  the  State.  Upon  this  afB- 
davit  he  procured  aa  attachment  to  be  issued  against  the  prop- 
erty of  Virtue,  filing  an  undertaking  with  surety  for  the  due 
prosecution  of  the  attachment  proceedings.  He  also  filed  an 
affidavit  that  the  appellant  was  indebted  to  Virtue,  and  pro- 
cured a  writ  of  garnishment  to  be  issued  in  the  cause  against 
the  appellant,  which  seems  to  have  been  served  upon  one 
Crocker,  who  was,  at  the  time,  the  appellant's  resident  engi- 
neer. On  the  18th  day  of  March,  1874,  James  B.  Taylor  filed, 
in  said  court,  his  complaintagainst  said  Virtue,  for  work  and 
labor,  goods  sold  and  boarding  furnished  the  said  Virtue, 
amounting  to  |411.  He  also  filed,  with  his  complaint,  an  af- 
fidavit and  undertaking,  for  an  attachment  against  the  prop- 
erty of  Virtue,  and  an  affidavit  as  to  the  indebtedness  of  the 
appellant  to  said  Virtue. 

Oq  the  29th  day  of  April,  1874,  William  H.  H.  Dodd  filed 
his  complaint,  in  said  court,  against  said  Virtue,  with  an  affi- 
davit and  undertaking,  for  an  attachment  against  the  property 
of  said  Virtue,  and  an  affidavit  alleging  that  the  appellant 
was  indebted  to  said  Virtue. 

On  the  same  day  William  W.  Whipple  commenced  a  suit 
in  said  court,  against  the  said  Virtue,  for  money  loaned  and 
work  and  labor.  He  also  filed  affidavits  and  an  undertaking 
as  had  the  other  parties  commencing  suits  against  said  Virtue. 

On  the  25th  day  of  January,  1876,  Eli  Taylor  and  Calvin 
J.  Wright  commenced  a  suit,  in  said  court,  against  Virtue,  for 
the  balance  of  an  amount  amounting  to  $500.49.  They  also 
filed  an  undertaking  and  affidavits,  for  an  attachment  against 
the  property  of  Virtue,  and  an  affidavit  for  a  writ  of  garnish- 
ment against  the  appellant.  , 

The  suits,  subsequent  to  that  of  the  original  suit  of  Thomas 
H,  B.  Teeples  against  said  Virtue,  were  commenced  and  pros- 
ecuted under  and  as  part  of  said  original  suit  in  attachment. 

It  appears,  from  the  record,  that  the  defendant  Virtue  was 
served  with  process  in  all  the  cases.  He  appeared  and  an- 
swered to  the  original  action  by  a  general  denial. 
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On  May  the  5th,  1874,  the  appellant,  by  its  attorney,  Mr. 
Cole,  appeared,  submitted  to  a  rule  to  answer,  and  entered  of 
record  its  agreement  for  a  continuance  of  the  cause. 

It  also  appears  that  the  several  causes,  as  between  the  plain- 
tiffs therein  and  the  defendant  Virtue,  were  submitted  to  the 
court  for  trial ;  that  the  court  found  in  &vor  of  the  several 
plaintiffs,  and  ^;ainst  Virtue,  but  that  no  entry  was  made  at 
the  term  at  which  the  trial  was  had  of  the  findings  or  judg- 
ment of  the  court.  At  a  subsequent  term  of  the  court,  upon 
the  motion  of  the  appellees,  the'court  caused  an  entr^-  to  be 
made  nunc  pro  tune  of  its  former  findings  and  judgment. 

The  appellant  moved  the  court  to  set  aside  the  writ  of  gar- 
nishment ;  also,  to  strike  from  the  docket  the  complaints  of 
Dodd,  Taylor  and  Wright,  William  W.  Whipple  and  James 
B,  Taylor  against  Jonathan  Virtue. 

These  motions  were  overruled,  and  the  appellant  answered 
the  several  complaints,  each  in  two  paragraphs. 

The  plaintiffs  severally  replied  to  the  second  paragraph  of 
the  appellant's  answer  in  three  paragraphs.  The  appellant 
demurred  to  the  third  paragraph  of  the  reply.  The  demur- 
rer was  overruled. 

Various  motions  were  made  by  the  appellant  to  strike  out 
the  undertakings  and  affidavits  filed  by  the  several  plaintiffs 
in  the  attachment  proceedings,  which  motions  were  overruled. 
They  will  be  noted  hereafter. 

Thomas  H.  B.  Teeples,  the  original  attachment  plaintiff, 
dismissed  his  suit  against  Virtue. 

The  matters  in  issue  between  the  parties  were  finally  sub- 
mitted to  the  court  for  trial,  with  the  written  request  on  the 
part  of  the  appellant  that  the  court  find  the  facts  specially  and 
Ktate  the  conclusions  of  law  arising  thereon. 

During  the  trial,  the  attachment  plaintiffs,  upon  leave  of 
the  court,  amended  their  several  complaints,  affidavits  and 
undertakings  in  said  proceedings,  by  striking  therefrom  the 
name  "Jonathan,"  the  Christian  name  by  which  the  defend- 
ant Virtue  was  designated  in  said  paper,  and  inserting  thereia 
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the  name  "Johnson/'  as  the  Christian  name  of  said  Virtue, 
to  conform  said  pleadings  and  papers  in  the  cause  to  the  evi- 
dence. 

The  fecte  and  the  law  were  found  against  the  appellant. 
Exceptions  to  the  conclusions  of  law  were  properly  reserved. 

The  appellant  then  moved  for  a  venire  de  novo.  The  motion 
was  overruled,  and  it  then  moved  the  court  to  tax  all  costs  in 
the  cause  to  the  appellees.  This  motion  was  also  overruled,  and 
the  appellant  appeals  to  this  court  and  assigns  errors  aefollows : 

IsL  The  court  erred  in  refusing  to  set  aside  the  service  of 
the  summons  in  garnishment. 

2d.  The  court  erred  in  overruling  the  demurrer  of  the  ap- 
pellant to  the  3d  paragraph  of  the  appellees'  reply. 

3d.  The  court  erred  in  overruling  the  nlotion  of  the  defend- 
ant to  strike  out  the  affidavit  and  undertaking  in  the  case  of 
the  appellees  Eli  Taylor  and  Calvin  Wright,  and  to  quash  the 
writ,  for  the  reason  that  there  was  no  sufficient  affidavit,  and 
the  undertaking  has  no  surety,  and  is  not  approved  by  the 
clerk  of  said  court. 

4th.  The  court  erred  in  overruling  the  appellant's  motioo 
to  strike  out  the  paper  marked  "  Undertaking,"  file<l  by  the 
appellee  Wm.  H.  H.  Dodd. 

5th.  The  court  erred  in  overruling  the  appellant's  motion 
to  strike  out  the  undertaking  of  the  appellee  William  W. 
Whipple. 

6th.  The  court  erred  in  overruling  the  motion  of  the  ap- 
pellant to  revoke  the  order  of  the  court  in  consolidating  the 
case  of  the  appellee  James  B.  Taylor,  and  that  of  Thomas  H. 
B.  Teeples. 

7th.  The  court  erred  in  permitting  the  said  appellees  to 
amend  their  respective  affidavits  and  undertakings  in  attach- 
ment  in  their  respective  cases. 

8th.  The  court  erred  in  its  special  findings  in  the  case. 

9th.  The  court  erred  in  its  conclusions  of  law, 

10th,  The  court  erred  in  overruling  the  motion  for  a  venire 
denovo. 
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11th.  The  court  erred  in  overruling  the  appellant's  motion 
to  tax  the  costs  to  the  appellees. 

There  is  nothing  in  the  firat  error  assigned.  The  appel- 
lant had  the  unquestionable  right,  as  garnishee,  to  object  to 
the  process  and  service  by  whicti  it  was  attempted  to  bring  it 
into  court;  but  it  might  waive  this  right  by  a  voluntary  ap- 
pearance to  the  proceedings.  It  appears  that,  in  obedience 
to  a  writ  of  garnishment  served  upon  one  Crocker,  the  resi- 
dent engiaeer  of  the  appellant,  it  appeared  to  the  action  by 
its  attorney,  Mr.  Cole,  submitted  to  a  rule  to  answer,  and,  by 
agreement  entered  of  record,  con,seiited  to  a  continuance  of 
the  cause.  It  waa  then  too  late  to  object  to  the  processor  its 
service.  Such  an  objection  must  be  taken  in  limine.  Gould 
V.  Meyer,  36  Ala,  665 ;  Drake  on  Attachment,  section  695 
(4th  ed.) ;  ^VkUne!/  v.  Lehvter,  26  Ind.  503,  510. 

Besides,  the  motion  is  not  found  in  the  bill  of  exceptions, 
and  can  not,  for  that  reason,  be  regarded  as  a  part  of  the  record. 
KeMer  v.  Myers,  41  Ind.  543 ;  Kimball  v.  Loomia,  62  Ind.  201. 
There  was  no  error  in  refusing  to  set  aside  the  service  of  the 
summons. 

2.  Did  the  court  err  in  overruling  the  appellant's  demurrer 
to  the  3d  paragraph  of  the  reply  to  the  2d  paragraph  of  its 
answer  ? 

The  answer  states,  that,  since  the  commencement  of  the  suit, 
the  plainti^  in  attachment  had  amended  the  affidavit  filed 
for  a  writ  of  garnishment  against  the  appellant,  by  striking 
out  the  name  of  Jonathan  Virtue  and  inserting  the  name  of 
Johnson  Virtue,  which  amendment  was  made  on  the  10th 
<Jay  of  April,  1877  ;  that  appellant  was  not,  at  or  before  said 
amendment  was  made,  indebted  to  said  Jonathan  Virtue  nor 
to  the  said  Johnson  Virtue,  and  that,  long  before  said  amend- 
ment was  made,  the  appellant  had  paid  to  Johnson  Virtue 
all  the  money  in  its  possession  due  him,  without  any  notice 
of  any  suit  or  writ  of  attachment  pending  against  him;  that 
no  writ  of  garnishment  was  ever  served  on  it  in  a  suit  against 
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said  Johnson  Virtue ;  that  it  has  not  been  indebted  to  said 
Johnson  Virtue  ^t  any  time  since  said  amendment  was  made. 

The  reply  admits  that  the  affidavit  had  been  amended  as 
stated  in  the  answer,  but  avers  that  said  Virtue  was  at  the 
time  in  the  employment  of  the  appellant  as  a  contractor,  and 
engaged  in  the  construction  of  a  part  of  its  road  in  Marshall 
county,  Indiana ;  that  at  the  time  of  the  commencement  of 
the  suit,  said  Virtue  was  known  in  said  county  and  called  by 
the  name  of  "  Jonathan  "  a-s  well  as  "  Johnson,"  and  that  the 
appellant,  by  its  attorney  and  other  agents,  knew  long  before 
the  payment  of  its  indebtedness  to  Virtue,  that  the  person 
now  called  Johnson  Virtue  was  the  person  against  whom 
said  suit  was  pending,  and  that  he  was  the  person  intended 
and  referred  to  in  said  affidavit  by  the  name  of  Jonathan. 

The  appellees  insist  that  if  the  reply  is  bad  the  answer  is 
also  bad,  and  that  there  was,  therefore,  no  error  in  overruling 
the  demurrer.  The  answer  does  not  deny  directly  that  the 
appellant  did  not  know  that  Johnson  Virtue  was  called  and 
known  by  the  name  of  Jonathan  Virtue,  nor  that  Johnson 
Virtue  was  not  the  party  sued  and  served  witli  process.  Con- 
ceding, however,  that  the  answer  is  good,  we  think  the  reply 
must  be  held  to  be  sufficient.  Upon  all  the  fects  stated,  the 
amendment  wa.s  quite  immaterial,  and  could  not  have  misled 
or  operated  to  the  prejudice  of  the  appellant.  There  was  no 
error  in  overruling  the  demurrer. 

3.  It  is  insisted,  by  the  appellant,  that  the  court  erred  in 
overruling  its  motion  to  strike  out  the  affidavit  and  under- 
taking filed  in  the  attachment  suit  by  Eli  Taylor  and  Calvin 
Wright.  No  objection  to  the  affidavit  is  pointed  out  by  the 
appellant.     We  have  examined  it,  and  find  no  defect  in  it. 

The  objection  to  the  undertaking  is,  that  there  is  no  surety, 
and  that  it  was  not  approved  by  the  clerk.  The  undertaking 
is  signed  by  W.  H.  Weir,  but  not  by  the  appellees  Taylor  and 
Wright.  Weir  was  not  a  party  to  the  suit,  and  by  signing 
liis  name  to  the  undertaking,  which  was  in  the  usual  form, 
undertaking  to  pay,  etc.,  to  Johnson  Virtue,  such  damages  as 
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he  might  sustain,  etc.,  he  became  the  surety  of  Taylor  and 
Wright  for  the  due  prosecution  of  their  proceedings  in  at- 
tachmeut. 

As  Virtue  bad  appeared  to  the  proceedings  in  attachment, 
and  Bled  an  answer,  and  thus  given  the  court  jurisdiction  of 
his  person,  he  waived,  as  it  was  competent  for  him  to  do,  by 
not  objecting,  any  defects  in  the  undertaking.  The  Ohio,  etc., 
R.  W.  Go.  V.  Atve;/,  43  Ind.  180;  Drake  on  Attachment, 
section  143.  It  was  a  matt«r  that  did  not  concern  the  appel- 
lant.    There  was  no  error  in  overruling  this  motion, 

4.  There  was  no  error  in  overruling  the  appellant's  motion 
to  strike  out  the  papers  marked  "  undertaking,"  filed  by  the 
appellee  Dodd. 

5.  Nor  in  overruling  the  motion  to  strike  out  the  under- 
taking filed  by  the  appellee  Whipple.  If  these  undertakings 
were  defective,  the  attachment  defendant,  having  appeared  to 
the  action,  could  alone  take  advantage  of  such  defects.  Being 
in  court,  the  law  regards  him  as  competent  to  take  care  of  his 
own  rights  and  interests,  and  relieves  the  garnishee  from  all 
obligations  in  relation  to  such  matters. 

6.  Counsel  say  nothing  as  to  the  6th  assignment  of  error. 
It  will,  therefore,  be  regarded  as  waived. 

7.  The  counsel  insist  that  the  court  erred  in  permitting  the 
several  appellees  to  amend  their  respective  affidavits  and  un- 
dertakings, by  striking  therefrom  the  name  "Jonathan,"  and  - 
substituting  for  it  the  name  Johnson.  If  the  Christian  name 
of  the  attachment  defendant  was  Johnson,  and  not  Jonathan, 
we  can  not  see  how  the  appellant  could  be  injured  or  affected 
by  the  change.  The  attachment  defendant  was  in  court,  and, 
so  fiir  as  appears,  did  not  object  to  the  amendment.  It  might 
be  made,  if  there  was  no  objection  from  him.  If  he  consented 
even  by  not  objecting,  the  appellant  ought  not  to  be  heard  to 
complain.  It  did  not  and  could  not  affect  it  injuriously,  for 
it  had  no  interest  in  the  undertaking.  It  was  enough  for  its 
protection  that  the  attachment  defendant  had  submitted  to  the 
jurisdiction  of  the  court.    Such  is  the  condition  of  the  record 
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that  it  is  doubtful  whether  any  of  the  foregoing  motions  are 
properly  j)re8ente(l.  It  is  no  fault,  however,  of  the  present 
counsel ;  they  were  not  originally  engaged  in  the  case. 

8.  Counsel  do  not  insist  upon  the  eighth  assignment. 

9.  The  counsel  for  the  appellant  insist  that  the  court  erred 
in  its  conclusion  of  law. 

The  counsel  insist,  and  correctly  we  think,  that  where  an 
exception  is  taken  to  the  conclusions  of  law  stated  by  the 
court,  in  a  case  like  this,  the  party  excepting  admits  that  the 
fects  are  correctly  and  fully  found,  but  says  that  the  court 
erred  in  the  application  of  the  law  to  the  facts  found. 

It  is  insisted  that  the  court,  in  finding  that  by  law  the 
plaintiffs  below  were  entitled  to  judgment,  erred,  because 
it  did  not  find  that  at  the  commencement  of  the  attachment 
proceedings,  Johnson  Virtue  was  not  a  resident  of  the  State. 
Was  the  residence  of  the  attachment  defendant  a  matter  in 
issue  between  the  appellant  and  the  appellees?  The  case,  as 
between  Johnson  Virtue  and  the  appellees,  had  been  tried. 
He  had  appeared  to  the  action  and  filed  an  answer  in  denial 
of  the  complaint,  which  was  an  admission  of  the  &cts  stated 
in  the  affidavits.  True,  he  only  answered  to  the  original 
complaint,  but  that  was  an  appearance  in  the  action  to  all  the 
complaints  subsequently  filed.  The  trial  between  the  ap- 
pellees and  Virtue  settled  the  question  of  residence,  and  it 
was  no  l«nger  open  to  controversy.  It  was  no  part  of  the 
issue  between  the  appellees  and  the  appellant.  Virtue,  hav- 
ing appeared  to  the  action  and  not  having  denied  the  &cts 
stated  in  the  affidavits  for  an  attachment,  admitted  them  for 
all  the  purposes  of  the  suit.  Fotler  v.  Dryfue,  16  Ind.  158. 
The  proceedings  were  not  ex  parte. 

The  affidavit  alleging  the  appellant's  indebtedness  to  the 
attachment  defendant  was  the  complaint  which  the  appel- 
lant was  called  upon  to  answer.  Its  denial  did  not  involve 
the  question  of  the  attachment  defendant's  residence.  Had 
the  defendant  not  been  served  with  process,  and  had  he  not 
appeared  to  the  action,  the  appellant  might  have  raised  the 
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question  of  his  residence  by  denying  the  afBdavit  for  the  at- 
tachment, or  perhaps  without  pleading  at  all. 

The  court  found  the  fkcts  substantially  as  follows: 

That  at  the  commencement  of  the  suit,  December,  1873, 
the  appellant  was  engi^ed  in  building  a  road  through  the 
State  of  Indiana ;  that  Johnson  Virtue  was  a  contractor  in 
itfi  employment,  doing  the  grubbing  and  bridging  on  several 
sections  of  the  road ;  that  Virtue  usually  signed  his  name 
J.  Virtue,  aud  that  he  was  the  only  person  of  the  name  of 
Virtue  employed  by  the  appellant  as  contractor  in  Indiana ; 
that  when  Teeples  commenced  this  action  'he  enquired  as  to 
the  Christian  name  of  said  Virtue,  and  was  informed  by  per- 
sons likely  to  know  his  name  that  it  was  Jonathan  Virtue,  and 
sued  him  by  that  name;  that  the  summons  was  issued  and 
the  docket  entries  made  in  the  cause  against  said  Virtue  by 
the  name  of  Jonathan;  that  the  summons  was  served  on 
Johnson  Virtue,  the  defendant  to  the  suit ;  that  he  appeared 
and  answered  to  the  action ;  that  in  the  garnishee  process  the 
name  of  Virtue  was  written  Jonathan  Virtue. 

It  is  iiirther  found  that  the  appellant  was  indebted  to  said 
Virtue  at  the  time  the  attachment  proceedings  were  com- 
menced, in  the  sum  of  $7,005.16,  and  remained  so  indebted 
until  August,  1875. 

The  court  also  finds  that,  at  the  commencement  of  the  suit, 
the  said  Johnson  Virtue  was  indebted  to  the  attachment  plain- 
tiff Teeples,  in  the  sum  of  $136. 

The  court  then  proceeds  to  find  that  the  issues  between  the 
several  attachment  plaintiffii  and  the  said  Johnson  Virtue  had 
been  tried.  The  finding  of  the  court  was  in  favor  of  each  of 
the  plaintiffs,  and  had  been  made,  as  shown  by  the  minutes 
on  the  judge's  docket,  as  follows: 

Wright  &  Taylor $511.46 

James  B.  Taylor 456.21 

William  H.  H.Dodd J43.64 

William  W.  Whipple 285.11 

Vol.  81.— 3 
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but  that  no  entry  of  judgment  has  been  made  upon  said 
finding;  that  Judge  Long  announced  said  findings  in  open 
court  at  the  time  aud  slated  that  the  proper  judgment  would 
be  entered  thereon,  but  that,  through  iuadverteace,  no  judg- 
ment had  been  entered.  The  court  finds  that  the  parties  are 
entitled  to  judgment  as  of  the  date  of  said  findings,  January 
26,  1876,  and  ordered  the  judgments  to  be  entered  as  of  that 
date,  which  was  done ;  that  appellant  had,  since  the  commence- 
ment of  said  suit,  settled  with  and  paid  said  Johnson  Virtue 
in  full. 

Upon  these  &ct3,  the  court  found,  as  its  conclusions  of  the 
law,  that  the  appellant  was  liable  to  pay  the  appellees  the 
'amount  found  due  to  each  and  the  costs  of  the  suits. 

There  is  much  irrelevant  matter  embraced  in  the  findings 
of  the  court,  bot  we  think  the  facts  found  justify  the  conclu- 
sions of  law  reached  by  the  court. 

We  do  not  think  that  the  correction  of  the  misnomer  of 
the  attachment  defendant  vitiated  the  proceedings ;  nor  do  we 
think  that  such  correction  would  in  any  degree  lessen  the  pro- 
tection which  the  judgment  in  the  proceedings  would  afford 
the  appellant.  Had  it  retained  in  its  possession  the  amount 
due  from  it  to  Virtue,  and  paid  it  in  discharge  of  the  judgment 
rendered  in  the  case  gainst  it,  the  judgment  would  have  been 
a  complete  protection. 

Where  the  attachment  defendant  is  served  with  process  or 
'  appears  to  the  action,  "  though  the  attachment  were  illegally 
issued,  yet  it  is  the  privilege  of  the  defendant  alone  to  take 
advantage  of  it,  and  if  he  waive  the  illegality,  and  the  effects 
in  the  garnishee's  hands  are  subjected  to  the  payment  of  his 
debt,  the  defendant  is  concluded  by  the  judgment  of  the  court, 
and  can  not  afterwards  question  its  sufficiency  to  protect  the 
garnishee."  Drake  on  Attachment,  section  692 ;  Washbum 
v.  New  York,  etc.,  Co.,  41  Vt.  60.  "  Where  the  defendant  is 
personally  before  the  court,  the  garnishee  is  not  interested 
either  in  the  jurisdiction  or  legality  of  the  proceedings,  or  in 
their  practical  regularity  as  against  the  dejendand,"     Drake, 
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section  693.  "  When,  however,  the  jurisdiction  of  the  court 
over  both  the  defendant  and  the  garnishee  has  attached,  the 
right  of  the  latter  to  enquire  into  or  interfere  with  the  pro- 
ceedings in  the  main  action  is  at  an  end.  *  *  They  affect 
only  the  defendant,  who  alone  can  take  advantage  of  them." 
Sec.  697.  SmUh  v.  Chapman,  6  Porter,  365 ;  St.  Lovia  Per- 
pttMoIIna.  Go.  v.  Chhen,  9  Mo.  421;  Houston  v.  WaJcott,  1 
Iowa,  86 ;  Ohio,  etc.,  Jt,  W.  Go,  v.  Atvey,  supra. 

A  party  who  has  once  appeared  to  an  action  is  deemed  to 
be  present  in  court  until  final  judgment.  Jenka  v.  The  State, 
39  Ind.  1.  Therefore,  until  the  final  judgment  was  rendered 
in  this  case  against  Virtue — the  day  on  which  judgment  was 
rendered  against  the  appellant — Virtue,  the  defendant,  must 
be  considered  to  Iiave  been  present  in  court.  The  court  did 
not  err  in  its  conclusions  of  law. 

10.  There  was  no  error  in  adjudging  costs  against  the  ap- 
pellant. It  had  in  its  hands  money  due  from  it  to  Virtue,  at  the 
commeacement  of  the  proceedings  in  garnishment,  more  than 
enoagh  to  pay  all  the  judgments  in  favor  of  the  appellees  and 
the  costs  of  the  proceedings.  2  R.  S.  1876,  p.  109,  sec.  182. 
There  was  no  error  in  overruling  the  motion  foraveniredenow. 

We  Uiink  there  is  no  error  in  the  record  of  which  the  B.p- 
pellant  can  complain. 

Per  Cobiau. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


No.  gees. 
WlUON  V.  Hbppi,in. 


Sdtbbhb  CouXt. — Aisigjtment  (^  Errort. — IHtmiMd. — After  nibmtMion  of 
a  cause  in  the  Sapreme  Court,  a,  motion  to  dunniss  the  appeal,  for  tha 
reaaon  that  the  names  of  some  of  the  parlies  are  omitted  in  the  assignment 
of  errors,  will  fail  nnless  harm  has  resulted  from  the  oi 
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Lis  Pekdess.— iSa/u/«  Qmtli-aed. — The  act  of  1877,  concerning  lit  pmdene, 
Acls  1877,  Spec.  Sess.,  p.  54,  had  no  retroactive  effect,  and  tliereiore  did 
not  apply  to  cases  pending  when  it  tooli  effect,  nor  did  it  appi/  to  cai>eti 
in  the  courts  of  the  United  States. 

Same. —  Vendor  and  Purchiaer.-~Noliei. — Before  such  act  a  purchaser  of  real 
estate,  while  a  suit  was  pending  concerning  it,  was  bound  bv  the  result 
of  the  suit,  when,  at  the  time  of  the  purchase,  the  nature  of  the  claim 
upon  the  property  was  disclosed  by  tlie  pleadings. 

From  the  Tipton  Circuit  Court. 

F.  M.  Trksal,  A.  F.  tikhis,  G.  Shirts  and  W.  R.  Fertig,  for 
appellant. 

J.  Green,  D.  Waugh,  J.  C.  Denny,  C.  8.  Denny  and  W.  L. 
Granger,  for  appellee. 

BrcKNELL,  C.  C. — This  was  an  action  to  quiet  the  title  to 
real  estate,  brought  by  the  appellant  against  the  appellee  and 
peveral  others.  There  was  across-complaint  by  the  appellee, 
in  which  she  prayed  that  the  land  in  controversy  should  be 
declared  subject  to  the  lien  of  ajudgment  held  by  her. 

The  issues  were  tried  by  the  court,  who,  at  the  request  of  the 
appellant,  made  a  special  finding  of  the  &cts,  and  stated  the 
conclusions  of  law  separately,  as  follows : 

"On  the  20th  day  of  January,  1873,  the  defendant,  Martha 
A.  Hefflin,  was  the  owner  of  the  real  estate  described  in  the 
plaintifT's  cooiplaint ;  she  inherited  it  trom  her  father,  and 
was  not,  and  had  not  been,  the  owner  of  any  other  real  estate 
in  Tipton  county ;  said  land  was  set  ofiT  to  her  in  the  name  of 
MarthaA. Wright, inapartitionsuitamong her  father's  heirs, 
after  which  partition  she  married  Reuben  T.  Hcfflin ;  on  the 
same  day  that  she  sold  said  lauds  to  said  Busenbark,  she  and 
her  husband  executed  to  him  a  warranty  deed  therefor,  and 
put  hira  in  the  quiet  and  peaceable  possession  thereof,  taking 
a  mortgage  to  secure  the  payment  of  the  purchase-money,  which 
was  evidenced  by  two  notes,  one  for  $1,000,  due  in  two  years, 
and  one  for  $839,  due  in  four  years;  by  the  mutual  mistake 
and  inadvertence  of  all  the  parties  to  said  mortgage  and  deed, 
the  land  intended  to  have  been  described  therein  was  errone- 
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ousty  described  in  said  deed  and  mortgage,  ss  60  acres  off  of 
the  north  end  of  the  west  half  of  the  northeast  quarter  of 
section  20,  town  21,  range  6  east,  instead  of  the  proper  de- 
scription thereof,  to  wit :  60  acres  off"  of  the  north  end  of  the 
west  half  of  the  southeast  quarter  of  section  20,  town  21, 
range  6  east,  in  Tipton  county,  Indiana,,  as  alleged  in  lier 
answer  and  cross-complai  nt ;  that  said  deed  and  mortgage  were 
recorded  on  the  15th  day  of  March,  1873,  in  the  recorder's 
office  of  Tipton  county,  Indiana." 

The  court  further  finds : 

"That  on  the  20th  day  of  August,  1875,  Mrs.  Heffiin com- 
menced an  action  in  the  Tipton  Circuit  Court,  to  foreclose 
said  mortgage,  and  to  obtain  judgment  upon  her  said  notes 
secured  thereby,  against  John  Busenbark  and  Lucinda,  his 
wife,  and  the  Victor  Sewing  Machine  Company,  defendants, 
ail  of  whom  were  duly  notified  of  the  bringing  of  said  action, 
by  summons  for  the  next  ensuing  term  of  said  Tipton  Circuit 
Court, 

"That  said  sewing  machine  company  appeared  to  said  ac- 
tion by  her  attorneys,  and  claimed  an  interest  in  the  notes  se- 
cured by  the  mortgage,  and  upon  her  appearance  and  appli- 
cation, caused  the  transfer  of  said  cause,  as  to  the  issue  and 
questions  between  said  company  and  defendant  Hefflin,  to  the 
circuit  court  of  the  United  States  for  the  District  of  Indiana ; 
but,  as  to  the  issue  and  question  between  said  defendant  Hef- 
flin and  Busenbark,  the  cause  was  continued  in  the  Tipton 
Circuit  Court. 

" That  said  cause  remained  pending  and  undetermined  in 
etud  Tipton  Circuit  Court,  as  to  said  defendant  and  Busen- 
bark; that  John  Busenbark  appeared  thereto,  and  filed  his 
answer  to  the  complaint  on  the  9th  day  of  September,  1875. 

"That  in  the  complaint,  as  originally  filed  in  said  Tipton 
Circuit  Court,  tor  foreclosure  of  said  mortgage  as  aforesaid, 
there  was  no  allegation  of  a  mistake,  or  prayer  for  the  ref- 
ormation thereof,  but  on  the  12th  day  of  January,  1877, 
when  said  mistake  was  first  discovered  by  said  Hefflin,  said 
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complaint  v/OB  for  the  first  time  amended,  so  as  to  allege  a 
mistake  in  tbe  execution  of  said  mortgage  as  before  stated, 
and  to  ask  a  reformation  of  said  mortgage^  and  a  foreclosure 
thereof  -as  corrected. 

"  That  on  the  same  day  that  said  amendment  to  her  said 
complaint  was  made,  said  Hefflin  (her  husband  then  being 
dead)  executed  another  deed  for  the  land  described  in  the 
complaint,  to  said  John  Busenbark,  which  deed  was  in  the 
usual  form  of  warranty  deeds,  recited  a  consideration  of  $2,000, 
and  contained  no  reference  to  iia  being  made  for  the  purpose 
of  correcting  the  deed  made  to  said  John  Busenbark  when  the 
land  was  first  conveyed  to  him,  but  said  deed  was  in  fact  made 
for  no  other  consideration  or  purpose  than  for  tfae  correction 
of  the  mistake  in  the  description  of  the  land  in  the  first  deed 
to  said  Busenbark.  After  the  transfer  of  said  cause  to  the 
Circuit  Court  of  the  United  States,  as  aforesaid,  said  cause  in 
said  Tipton  Circuit  Court  was  regularly  continued  until  the 
November  term,  1878,  of  said  circuit  court,  when  Mrs.  Hefflin 
recovered  judgment  for  $1,900  on  her  .said  notes,  against  said 
John  Busenbark,  and  a  finding  of  the  court  that  a  mistake 
occurred  in  the  execution  of  said  mortgage  as  hereinbefore 
and  in  her  amended  complaint  stated,  and  a  judgment  and 
order  of  the  court  correcting  such  mistake,  so  as  to  describe 
the  land  in  said  mortgage  as  herein  last  described,  being  the 
correct  description,  and  intended  tobe  so  described  in  the  mort- 
gage, and  a  foreclosure  of  said  mortgage  as  corrected,  against 
said  Busenbark  and  wife,  and  a  decree  and  order  of  sale  of  the 
same,  described  as  aforesaid. 

"  That  the  said  Victor  Sewing  Machine  Company,  of  Mid- 
dletown,  Connecticut,  filed  her  bill  in  chancery  in  the  Circuit 
Court  of  the  United  States,  for  the  District  of  Indiana,  against 
John  Busenbark  and  Lucinda,  his  wife,  and  this  defendant,  on 
the  15th  day  of  November,  1876,  claiming  to  be  the  owner 
of  the  notes  and  mortgi^  aforesaid,  alleging  the  mistake  in 
the  execution  of  said  mortgage,  as  hereinbefore  stated,  and 
asking  a  reformation  of  such  mistake  and  foreclosure  of  said 
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mortgage  as  set  forth  in  her  third  paragraph  of  answer  and 
second  paragraph  of  cross-complaint ;  that  said  Martha  Hef- 
flin,  without  any  process  served  upon  her,  voluntarily  appeared 
in  said  court  on  the  8th  day  of  January,  1877,  and  filed  her 
petition  to  be  made  a  party  to  said  suit,  and  was  admitted  as 
such,  and  on  the  12th  day  of  March,  1877,  she  appeared  to 
«aid  action  and  filed  her  answer  and  cross-bill,  claiming  own- 
ership of  said  notes  and  mortgage  as  set  forth  and  described 
in  the  plaintiff's  bill  of  complaint,  and  asking  for  a  foreclosure 
of  aaid  mortgage  in  her  &vor,  and  for  all  equitable  relief 
that  she  was  entitled  to,  but  did  not  allege  in  her  said  cross- 
bill that  there  had  been  any  mistake  in  describing  said  land, 
nor  did  she  ask  any  reformation  of  sfud  mortgage  in  her  cross- 
bill ;  afterwards,  on  the  12th  day  of  March,  1877,  said  John 
Busenbark  and  Lucinda,  his  wife,  appeared  to  said  action  in  said 
U.  S.  Circuit  Court,  and  filed  their  answer  to  the  complaints. 
Afterwards,  to  wit,  on  the  29th  day  of  June,  1877,  such 
proceedings  were  had  in  said  cause  in  said  Circuit  Court  of 
the  United  States,  that  said  Martha  A.  Heffiin  was  found,  by 
the  judgment  and  decree  thereof,  to  be  the  owner  of  said  notes 
and  mortg^e,  and  that  a  mistake  had  occurred  in  the  descrip- 
tion of  said  land  iu  said  mortgage  as  aforesaid,  and  a  reform- 
ation thereof  was  then  and  there  ordered  and  decreed  by  the 
court,  describing  said  land  in  said  mortgage  as  last  afore  de- 
scribed, being  the  correct  description,  and  the  one  intended 
by  the  parties  to  said  mortgage,  as  well  as  judgment  of  fore- 
closure in  fevor  of  said  Martha  A.  Hefflin  for  the  sum  of 
$2,896. 

"  The  court  further  finds  that  the  plaintiff,  Robert  L.  Wil- 
son, purchased  the  lands  described  in  the  complaint,  on  the 
■31st  day  of  December,  1877,  paid  a  valuable  consideration 
therefor  and  had  no  actual  notice  of  the  mistake  in  said  mort- 
gage, or  that  swd  deed  to  said  John  Busenbark,  of  the  12th 
of  January,  1877,  was  intended  only  to  correct  a  former  deed, 
■and  that  he  had  no  actual  notice  of  the  pendency  of  either  or 
any  of  the  suits  hereinbefore  mentioned.     That  the  plaintiff 
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has  poseeSsiou  of  said  real  estate  and  obtained  such  possession 
froni'his  immediate  vendor  at  the  date  of  his  purchase. 

"  The  court  further  finds  tliat  the  plaintiff  purchased  said 
laud  from  Haymond  W.  Clark,  who  purchased  the  same  and 
took  a  quitclaim  deed  of  conveyance  from  said  John  C.  New, 
on  the  8th  day  of  November,  1877;  that  the  consideration 
expressed  therein  was  one  dollar;  that  said  New  acquired 
title  by  warranty  deed  from  John  Busenbark,  dated  August 
14th,  1877,  the  same  being  deeded  to  him  by  said  Busenbark 
in  payment  of  a  mortgage  executed  by  said  Busenbark  to  T. 
B.  Smith  and  endorsed  to  him;  that  said  judgments  in  said 
United  States  Court  and  Tipton  Circuit  Court  are  unpaid, 
unreversed  and  not  appealed  from ;  that  said  Victor  Sewing 
Machine  Company,  at  the  time  of  the  commencement  and 
pendency  of  her  said  suit  in  the  United  States  Court,  was  a  non- 
resident of  the  State  of  Indiana;  that  all  of  the  defendants 
to  her  bill  of  complaint  therein,  and  all  of  the  grantees  of 
said  land  under  said  John  Busenbark,  were  residents  of  the 
State  of  Indiana;  that  all  of  the  grantees,  in  the  several 
deeds  to  said  land,  subsequent  to  said  Busenbark,  purchased 
and  took  such  deeds  while  said  suit  of  said  Sewing  Machine- 
Company  and  this  defendant's  answer  and  cross  bill  thereto 
were  pending  in  the  United  States  Court,  and  while  this  de- 
fendant's action  aforesaid  was  pending  in  the  Tipton  Circuit 
Court  to  correct  the  mistake  in  said  mortgage  and  for  a  fore- 
closure thereof. 

" The  conclusion  of  law  by  the  court,  upon  the  foregoing 
facts,  is  that  the  defendant  Martha  A.  Hefflin  is  entitled  to 
enforce  her  judgment  against  the  land  in  controversy  a» 
against  the  plaintiff's  deed  thereto,  or  his  interest  in  said 
land,  and  judgment  is  rendered  in  &vor  of  defendant  Martha 
A.  Hefflin  as  against  the  claims  of  the  plaintiff  herein  to  the 
extent  of  her  judgment  lien  upon  said  land," 

The  plaintiff  excepted  to  said  conclusions  of  law.  Judg- 
ment was  rendered  for  the  defendant  for  costs,  and  the  plain- 
tiff appealed. 
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The  errors  are  assigned  as  follows : 

"  Ist.  The  court  erred  in  the  conclusioos  of  law  upon  the 
special  finding  of  &cts  made  at  the  request  of  appellant. 

"2d.  The  court  erred  in  its  conclusions  of  law  upon  the 
special  finding  of  &ct8,  in  this,  that  the  conclusion  of  the  court, 
being  that  the  appellee  is  entitled  to  a  lien  upon  the  real  es- 
tate desoritied  in  the  complaint,  as  against  the  appellant, 
should  have  been  that  the  appellant  is  entitled  to  hold  said 
real  estate  free  and  discharged  from  any  claim  or  lien  of  the 
appellee." 

The  appellee  moves  to  dismiss  the  appeal,  because  all  the 
parties  defendants  in  the  suit  are  not  uamed  in  the  assign- 
ment of  error;  this  motion  wa.s  made  on  March  25th,  1882; 
this  cause  was  submitted  by  agreement  on  December  20th, 
1880.  After  such  a  submission,  a  motion  to  dismiss  the  ap- 
peal for  such  a  cause  can  not  be  sustained.  Truman  v.  8<xtt, 
72  Ind.  258.  In  Hadley  v.  ififl,  73  Ind.  442,  it  was  held  that 
such  a  motion  is  purely  technical,  and  ought  to  be  overruled, 
unless  the  omission  has  done  some  harm.  The  motion  to  die- 
miss  the  appeal  is  overruled. 

It  is  well  settled  in  Indiana,  that  where  there  is  a  sale  of 
real  estate  pending  a  litigation  concerning  it,  it  is  not  neces- 
sary t»  make  the  vendee  a  party,  because  he  is  bound  by  the 
result  of  such  litigation,  although  not  a  party  to  it.  Kern  v. 
Haderigg,  11  Ind.  443.  In  Green  v.  ^VhUe,  7  Blackf.  242, 
this  court  said :  "A  lispendenx,  duly  prosecuted,  is  notice  to 
a  purchaser,  so  as  to  affect  and  hind  his  interest  by  the  decree." 
In  Worslty  v.  The  Earl  of  Scarborough,  3  Atk.  392,  it  was 
said,  all  people  are  supposed  to  be  attentive  to  what  pa.sses  in 
a  court  of  justice,  and  it  is  to  prevent  a  greater  mischief  that 
would  arise  by  people  buying  a  right  under  litigation  that 
this  principle  ha«  been  established. 

In  Murray  v.  Lyihum,  2  Johns.  Ch.  441,  it  was  held,  that 
a  purchase  of  a  right  under  litigation  is  a  fraud  upon  the 
plaintiff,  and  is  so  far  considered  a  nullity  that  it  can  not  avail 
against  his  title. 
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In  Briiz  v.  Johnson,  65  Ind,  561,  this  court  said :  "  The 
character  of  lis  pendens  which  may  affect  the  title  of  a  pur- 
chaser is  well  defiued.  There  must  be  a  suit  pending,  and 
the  complaint  in  the  suit  must  disclose  the  subject-matter  of 
it."  Id  LeUch  v.  WelU,  48  N.  Y.  585,  it  is  said :  "  The  com- 
mencement of  an  action  by  the  service  of  a  summons  does  not 
create  a  lU  pendens  affecting  third  persons  not  parties  to  the 
action;  to  bind  a  purchaser  pendente  lUe  by  the  judgment, 
there  must  be  a  bill  or  complaint  on  file  at  the  time  of  his 
purchase,  in  which  the  claim  upon  the  property  is  set  forth." 

It  appears  by  the  special  finding,  that  Mrs.  Hefflin's  com- 
plaint, in  the  foreclosure  suit  in  the  Tipton  Circuit  Court, 
made  no  mention  of  the  mistakes,  and  did  not  give  the  true 
description  of  the  property,  but  was  afterwards  amended  so 
as  to  state  the  mistakes  and  the  true  description,  and  to  de- 
mand the  correction  of  the  mortgage,  and  its  foreclosure  as 
corrected. 

After  this  amendment  there  was  a  complaint  on  file,  in 
which  Mrs.  Hefflin's  claim  was  set  forth,  and  then  there  was 
enough  to  bind  a  purcha'ier,  under  the  authority  of  Britz  v. 
Johnson,  supra. 

This  amendment  was  made  on  January  12th,  1877 ;  Busen- 
bark  conveyed  to  New  on  August  14th,  1877 ;  New  quitclaimed 
to  Haymond  on  November  8th,  1877,  and  Haymond  conveyed 
to  the  appellant  on  December  31st,  1877. 

Upon  the  fece  of  the  foregoing  proceedings,  it  would  seem 
that  the  appellant  was  bound  by  the  decree  of  the  Tipton  Cir- 
cuit Court  made  at  the  November  term,  1878. 

But  the  suit  of  Mrs.  Hefflin  was  commenced  in  August, 
1875,  gainst  Busenbark  and  wife  and  the  Victor  Sewing  Ma- 
chine Company,  and  said  company  removed  its  branch  of  the 
case  to  the  United  States  Circuit  Court,  leaving  the  issues  be- 
tween Mrs,  Hefflin  and  Busenbark  and  wife  still  pending  in 
the  Tipton  Circuit  Court. 

It  appears,  also,  that  said  company  filed  an  original  bill  in 
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chancery  on  November  15th,  1876,  in  said  circuit  court  of 
the  United  States,  against  Busenbark  and  wife  and  others,  in 
which  bill  said  company  claimed  to  be  the  owner  of  said  ooteE 
and  mortgage,  and  set  forth  the  mistake  aforesaid  in  the  exe- 
cution of  the  mortgage,  and  demanded  a  correction  of  the 
mistake  aud  foreclosure  of  the  mortgage  as  corrected ;  that 
the  appellee,  on  her  petition,  was  admitted  to  defend  in 
said  suit  on  January  8th,  1877,  and  on  March  1 2th,  1 877,  filed 
her  answer  and  cross-complaint  therein,  claiming  ownership 
of  said  notes  and  mortgage,  and  demanding  all  equitable  re- 
lief,  and  on  the  29th  of  June,  1877,  obtained  a  decree  in  said 
suit,  that  she  was  the  owner  of  said  notes  and  mortgage,  and 
that  said  mistake  in  said  mortgage  should  be  correct«d,  and 
the  mortgage  foreclosed  aa  corrected,  in  favor  of  the  appellee 
for  $2,896. 

Here  was  a  suit  in  the  circuit  court  of  the  United  States 
affecting  the  property,  in  which  the  appellee's  claim  of  owner- 
ship of  the  notes  and  mortgage,  and  prayer  for  all  equitable 
relief,  was  filed  on  March  1 2th,  1877,  the  mistake  in  the  mort- 
gage and  the  prayer  for  its  correction  and  foreclosure  having 
been  already  asserted  in  the  bill  in  that  suit ;  and  in  said  suit 
the  appellee  obtained  her  decree  before  the  date  of  the  deed 
to  appellant,  and  before  the  date  of  any  of  the  deeds,  except 
the  deed  made  by  appellee  to  Busenbark  in  correction  of  the 
mistake  in  her  first  deed.  Here  wa'^  a  sufficient  lix  pendens  in 
the  circuit  court  of  the  United  States  to  bind  the  appellant. 

The  counsel  for  the  appellant  claim  that  the  rule  as  to  lis 
pendens  has  been  modified  by  the  case  of  Etzler  v.  Evans,  61 
Ind.  56,  but  that  case  decides  only,  that  an  instrument  re- 
corded, but  not  authorized  by  law  to  be  recorded,  is  not  notice 
to  anybody,  and  that  a  mortgage,  duly  satisfied  of  record, 
ceases  to  be  notice  to  anybody  of  the  existence  of  the  mortgagt'. 

The  appellant  also  claims  that  the  purchaser  in  this  case 
was  protected  by  the  act  ofMarchl4th,1877,Acts  1877,  Spec. 
S?S3.,  p.  54,  entitled  "  An  act  to  provide  [for]  giving  notice  of 
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pending  suits,  attachments,  levies  and  liens  affecting  real  es- 
tate in  certain  cases,"  and  that  it  was  the  duty  of  the  appellee 
to  have  filed  with  the  clerk  the  written  notice  required  by  the 
second  section  of  that  act. 

That  act  has  no  effect  upon  suits  in  the  United  States  courts,, 
and  has  no  retroactive  operation.  Both  of  the  suits  were  com- 
menced before  that  act  took  effect  j  new  statutes  apply  ouly  to 
future  cases,  unless  there  is  something  in  the  nature  of  the 
case,  or  in  the  langui^e  of  the  statute,  which  shows  it  was  in- 
tended to  be  retroactive.    Potter's  Dwarris  Statutes,  163,  note. 

The  appellant  also  claims  that,  undertheact  of  Congress  of 
March  3d,  1875,  sec.  3,  Supplement  to  R.  S.  U.  S.,  vol.  1,  p. 
173,  it  was  thedutyofthe  Tipton  Circuit  Court,afteraproper 
petition  for  removal  and  bond  filed,  to  proceed  no  fiirther; 
whereas  the  court  proceeded  under  the  repealed  act  of  Con- 
gress of  Mai^h  2,  1867,  2  R.  S.  U.S., section  639, and  trans- 
ferred one  branch  only  of  the  case  and  retained  jurisdiction 
as  between  the  appellee  and  the  other  defendants,  according 
to  the  former  practice  under  said  repealed  act.  If  the  pro- 
ceedings in  the  Tipton  Circuit  Court  can  not  be  attacked  col- 
laterally (see  Walker  v.  Heifer,  73  Ind.  46-52 ;  Evam  v.  Aakby, 
22  Ind.  15),  then  the  appellant,  having  purchased  pending 
the  suit,  was  bound  by  the  decree,  although  not  a  party  to  the 
suit;  but,  even  if  the  action  of  the  Tipton  Circuit  Court,  sub- 
sequent to  the  removal  proceedings,  could  be  regarded  as  with- 
out juris<liction  and  utterly  void,  there  would  still  remain  the 
lis  pendens  in  the  United  States  Circuit  Court,  and  the  appel- 
lant, having  purchased  pending  that  litigation,  was  bound  by 
the  decree  therein, 

In  reference  to  this  litigation,  the  appellaht  claims  that  be- 
cause the  appellee,  in  her  cross-complaint  therein,  did  not  ex- 
pressly ask  to  be  substituted  to  the  rights  claimed  by  the 
Sewing  Machine  Company,  and  did  not  allege  any  mistake, 
therefore  the  decree  of  the  U.  S.  Circuit  Court,  giving  the 
appellee  what  she  did  not  ask,  was  coram  non  Jiuiice,  and  of 
no  validity  against  a  purchaser  without  notice ;  but  the  mis- 
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take  bad  already  been  alleged  and  correction  of  it  demanded 
in  the  bill.  The  appellee,  in  her  cross-complaint,  stated  lier 
ownership  of  the  notes  and  mortgage,  and  prayed  for  all  equit- 
able relief.  It  was  therefore  clearly  within  the  jurisdiction 
of  the  court  to  render  the  decree  in  fevor  of  the  appellee.  The 
substance  of  the  appellee's  claim  upon  the  property  fully  ap- 
peared on  the  &ce  of  the  proceedings,  before  the  defendant 
purchased,  and  before  any  of  the  deeds  were  made,  except  the 
appellee's  deed  to  Busenbark,  corre<;ting  the  mistake  in  the 
first  deed.     The  appellant  was  therefore  bound  by  the  decree. 

The  counsel  for  the  appellant  also  claim  that,  because  Mrs. 
Hefflin  made  an  absolute  deed  to  Busenbark,  not  stating  therein 
its  purpose  as  correcting  the  mistake  in  the  former  deed,  she 
is  estopped  thereby  from  claiming  anything  against  the  ap- 
pellant, who  is  a  purehaser  under  Busenbark  without  actual 
notice,  and  that  therefore  the  rule  of  law,  that  a  purchaser  of 
real  estate  is  chargeable  with  notice  of  a  pending  litigation 
adecting  the  title,  does  nut  apply  to  this  case.  He  cites  the 
case  of  JGng  v.  Rea,  56  Ind.  1,  where  it  is  said :  "  When  a 
person,  competent  to  act,  has  solemnly  made  a  deed,  be  shall 
not  be  allowed  to  gainsay  it  to  the  injury  of  those  whom  he 
has  misled  thereby." 

Here,  however,  was  notice  by  a  lis  pendens.  Such  a  notice 
is  equivalent  to  actual  notice ;  it  makes  the  case  as  strong  in 
&vor  of  the  appellee  as  it  would  have  been  had  the  second 
deed  to  Busenbark  contained  a  full  statement  that  it  was  made 
for  no  other  purpose  than  to  correct  the  mistifke  in  the  first 
deed. 

There  was  no  error  in  the  conclusions  of  law.  The  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

Per  Cubiau. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  he  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 
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No.  8«S4. 

Yeageb  v.  Tippecanoe  Township. 

TowMBBiP. — iJgxiir  of  Highvxist. — Ntglu/eitce.—Daniagex.—la  1879,  a  ciyil 
township  h&d  no  such  powers  conferred  or  duties  impoBed  upon  it  as  re- 
quired it  to  keep  in  repair  the  public  higliways ;  and  hence  it  was  not 
liable  for  damages  accruing  from  n^Iect  to  do  bo. 

Froifl  the  Kosciusko  Circuit  Court. 

G.  Qanans  and  A.  C.  Glemam,  for  appellant. 

/.  H.  Carpenter  and  J.  W.  Cook,  for  appellee. 

Franklin,  C. — This  was  an  action  brought  by  appellant 
against  appellee,  to  recover  damages  for  injuries,  alleged  to 
have  been  caused  by  appellee  negligently  permitting  a  public 
highway  in  the  township  to  be  out  of  repair.  The  complaint 
is  somewhat  lengthy,  and  substantially  states,  that  there  was 
located  in  said  township  a  public  highway ;  that  on  the  23d 
0?  September,  1879,  the  rain  had  washed  out  a  gutter  in  said 
highway  two  feet  deep,  twenty  inches  wide,  and  twenty  feet 
long ;  and  upon  that  day,  after  the  gutter  had  been  so  washed 
out,  appellant,  with  one  Andrew  Yeager,  were  driving  along 
said  road  with  a  two-horse  buggy,  appellant  carrying  a  loaded 
gun  in  his  hands;  that  they  drove  the  horses  and  buggy  into 
said  gutter,  there  being  no  way  of  driving  around  it;  that 
without  negligence,  and  with  careful  driving  into  the  gutter, 
the  buggy  was  so  jarred  and  jostled  as  to  break  the  tongue  and 
one  of  its  wheels,  and  appellant  \vas  violently  thrown  out 
upon  the  ground,  and  the  gun  was  so  violently  thrown  against 
the  ground  as  to  cause  it  to  discharge  its  load  into  the  arm  of 
appellant,  and  break  and  crush  the  bone  thereof,  which  had 
disabled  him  for  life,  to  his  damage  two  thousand  dollars. 

To  which  complaint  a  demurrer  was  sustained. 

The  ruling  on  the  demurrer  is  the  only  error  assigned 
in  this  court. 

The  question  of  the  liability  of  a  township  for  snch  inju- 
ries, we  believe,  has  never  heretofore  been  before  this  court. 
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Thedoctrineof  the  liability  of  cities  for  such  injuries  appears 
to  be  well  settled.  Grove  v.  The  CUy  of  Fort  Wayne,  45  lud. 
429 ;  Higeri  v.  CUy  of  Gre^icastk,  43  Ind.  574. 

Xa  the  absence  of  a  statute  making  cities  liable,  this  doc- 
trine or  rule  of  decision  appears  to  be  based  upon  the  &ct  that 
the  act  for  the  incorporation  of  cities  provides  that  "the  com- 
mon council  shall  have  exclusive  power  over  the  streets,  high- 
ways, alleys  and  bridges  within  the  city,"  and  invests  them 
with  ample  power  of  taxation  for  general  purposes,  under 
which  must  be  included  street  improvement  purposes,  asd  if 
dtey  &il  to  exercise  these  powers,  they  should  respond  in  dam- 
ages to  any  one  injured  by  their  neglect  to  keep  the  streets  in 
repair. 

It  has  also  been  held  by  this  court,  that  counties  are  liable 
for  injuries  arising  from  negligently  permitting  the  bridges  of 
the  county  to  be  and  remain  out  of  repair.  This  ruling  has 
also  been  based  upon  the  fact "  that  the  board  of  commission- 
ers has  ample  power  to  build  and  repair  bridges,  and  to  make 
appropriations  from  the  county  treasury  ht  that  purpose,  and 
that  it  may  determine  the  amount  of  taxes  to  be  levied  for 
county  expenditures,  which  includes  expenditures  for  the  build- 
ing or  repair  of  bridges  where  the  same  are  built  or  repaired 
by  the  county ;  and  that  it  is  made  the  imperative  duty  of  the 
board  to  cause  all  bridges  in  the  county  to  be  kept  in  repair." 
Hou»e  V.  The  Board  of  Gommimioners  of  Montgomery  County, 
60  Ind.  580. 

The  enquiry  thus  arises  as  to  what  efTect  these  rules  of  de- 
cision should  have  upon  the  question  under  consideration. 

Appellee,  in  its  brief,  has  referred  us  to  a  number  of  cases 
in  which  it  has  been  held  by  some  of  the  courts  in  the  Eastern 
States,  that  the  towns  (which  are  to  some  extent  similar  to  our 
townships)  are  not  liable  for  such  injuries,  unless  expressly 
made  so  by  statute,  wherein  a  distinction  is  drawn  between 
corporations  brought  into  existence  by  the  action  of  the  in- 
habitants, and  those  created  by  the  sovereign  authority,  for 
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the  public  good.  But  this  court  has  based  its  ruUnge  upon  a 
ditfcreut  priueiple,  to  wit,  the  obligation  to  discharge  a  duty. 

Hence,  we  are  led  to  investigate  the  powers  and  duties  of  a 
township  in  this  State  over  the  highways  therein  situated. 

Section  8  of  the  act  upon  Township  Business,  1  R.  S.  1876, 
p.  901,  provides  that  "  The  trustee  shall  superintend  all  the 
pecuniary  concerns  of  the  township,  and  shall,  at  the  Jane 
session  of  the  county  board,  annually,  with  the  advice  and 
concurrence  of  the  board  of  county  commissioners,  levy  a  tax 
on  (he  property  of  such  township,  for  township,  road,  and 
other  purposes,  and  report  the  same  to  the  county  auditor. 
*  *  But  in  case  of  failure  of  such  trustee  and  commissioners 
to  concur,  then  the  board  of  county  commissioners  shall  de- 
termine upon  and  levy  such  township,  road,  and  other  ia^es," 

Section  11  of  the  same  act  provides,  that  "The  township 
trustee  shall,  annually,  on  the  last  Saturday  in  February,  set- 
tle with  and  audit  the  accounts  of  supervisors  of  roads  in  his 
township,  and  shall  within  live  days  thereafter,  make  to  the 
board  of  county  commissioners,  a  complete  report  of  the  re- 
ceipts and  expenditures  of  his  township  during  the  preced- 
ing year,"  etc. 

The  third,  fourth  and  6fUi  clauses  of  the  6th  section,  re- 
quire the  township  trustee  "  To  divide  his  township  into  con- 
venient highway  districts  and  make  such  alterations  in  the 
same  as  may  be  necessary."  "  To  fill  all  vacancies  that  occur  in 
the  office  of  supervisor  of  highways  in  his  township."  "  To  see 
to  a  proper  application  of  all  moneys  belonging  to  the  town- 
ship for  road,  school  or  other  purposes,  and  perform  all  the 
duties  heretofore  required  of  the  township  trustees,  clerk  and 
treasurer,  under  the  supervisors  and  school  acts." 

Section  19  provides,  that  "  The  township  trustee  shall  in  no 
case,  have  any  power  to  change,  vacate,  or  open  any  highway, 
in  any  township,  in  any  county ;  but  such  power  shall  be 
vested  in  the  county  commissioners  of  the  county,"  etc. 

The  foregoing  embrace  all  the  powers  and  duties  of  a 
township  trustee  in  relation  to  the  public  highways,  and  is 
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Bone  of  them  is  there  any  power  giveo  or  duty  enjoined  over 
the  working  or  repairing  of  the  highways. 

There  are  other  provisions  of  our  statutes  requiring  the 
supervisors  of  roads  to  work  and  keep  the  highways  in  repair. 

According  to  the  provisions  of  the  act  of  March  &th,  1877, 
which  were  in  force  at  the  time  of  the  alleged  injury  com- 
plained of,  the  supervisor  should  cause  the  road  working  to 
be  done  in  the  months  of  April,  May  and  June.  And  the 
29th  section  (see  Acts  1877,  Reg.  Sess.,  p.  135)  provides, 
that  "  All  moneys  in  the  treasury  of  any  county,  belonging 
to  a  road  district  thereof,  shall  be  paid  over  to  the  trustee  of 
the  township  in  which  such  district  is  situated,  on  the  warrant 
of  the  proper  auditor,  and  shall  be  applied  to  the  benefit  of 
such  district ;  the  money  so  paid  to  the  township  trustee  shall 
be  by  him  paid  out  on  the  order  of  the  supervisor  or  super- 
visors of  such  township;  all  moneys  and  labor,  intended  for 
the  improvement  of  roads,  shall  be  expended  thereon  on  or 
before  the  fifteenth  day  of  September  in  each  year." 

The  17th  section  thereof  provides,  that,  "When  a  public 
highway,  running  through  or  bordering  on  a  plantation,  shall 
become  obstructed,  the  owner  or  occupant  of  such  plantation 
shall  remove  such  obstruction  as  soon  as  the  same  shall  come 
to  his  knowledge,  for  which  the  proper  supervisor  shall  allow 
him  a  reasonable  credit  on  his  liability  to  work  on  the  high- 
ways," etc. 

This  obstruction  occurred  aft«r  the  15th  of  September, 
to  wit,  on  the  23d,  when  the  only  person  legally  required  to 
remove  it  was  the  owner  or  owners  of  the  adjacent  land ;  and 
as  the  complaint  shows  that  the  road  at  the  point  of  the  ob- 
struction was  fenced  in  on  both  sides,  that  the  land  on  the 
north  side  was  owned  by  Jeremiah  Myers,  and  on  the  south 
side  by  John  W.  V.  Humble,  he  should  have  notified  one  or 
both  of  them  tu  remove  the  obstruction. 

We  have  thus  fully  referred  to  these  statutes  for  the  pur^ 
pose  of  showing,  under  our  complex  syBtem,  the  mixed  pow- 
VoL.  81.— 4 


60  SUPREME  COURT  OP  INDIANA, 

Yeager  «.  Tippecanoe  Township. 

ers  and  duties  over  the  public  highways,  and  that  there  is 
no  exclusive  jurisdiction  over  the  whole  subject,  lodged  in 
any  one  agent,  officer  or  corporation.  The  board  of  commis- 
sioners has  the  jurisdiction  over  their  establishment,  change 
and  vacation,  and  over  the  levy  and  collection  of  the  road  tax, 
the  township  trustee  only  having  the  privilege  of  concurring 
in  the  levy.  The  supervisor  has  the  jurisdiction  over  the 
working  and  repair  of  the  highways,  and  he  is  limited  in  time, 
and  partially  superseded  by  the  intervention  of  the  adjacent 
land-owner. 

The  case  of  Perry  v.  Bamett,  65  Ind.  522,  was  an  action 
against  the  road  supervisor  for  an  injury  from  an  alleged  neg- 
ligent construction  of  a  small  bridge  in  a  public  highway. 
This  court  held  that  the  evidence  did  not  support  the  cause 
of  action.  And  as  to  whether  the  defendant  was  liable  de- 
pended upon  the  powers  conierred  and  the  duties  imposed 
upon  him,  and  the  means  at  his  command  to  perform  the  du- 
ties imposed ;  thus  tacitly  recognizing  the  possibility  of 
another  liability  for  the  repair  of  highways,  than  that  of  the 
township. 

We  think  a  township  has  no  such  powers  conferred  or  du- 
ties imposed,  as  require  it  to  keep  in  repair  the  public  high- 
ways. It  does  not  occupy  such  a.  relation  to  them,  that 
cities  do  to  streets  or  alleys,  or  that  counties  do  to  bridges. 

We  therefore  hold  that  the  township  can  not  be  made  lia- 
ble for  the  injury  complained  of,  and  that  there  was  no  error 
in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  in  all  things  af- 
firmed, with  costs. 
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CsiMnui.LAW. — OmtlabU,—!Ii>lAtgSeBogi%iaan«e.—SUd«te  OmttmecL— Fix- 
ing the  unoDDt  oi  a  Kcogniiance  in  cues  of  felon;,  is  a  judicial  act 
which  a  constable  has  no  authority  to  perform ;  nor  does  section  1705, 
R.  S.  1881,  confer  upon  him  authoritj  to  take  recognisances  in  such  cases 
withoat  a  judicial  order  fixing  the  amount,  or  directing  that  bail  maj 
ba  tkken;  and  a  bond  bo  taken,  withont  snch  order,  is  void,  and  aubee- 
qnent  acts  of  the  court  can  not  validate  it,  nor  is  it  such  a  defect  aa  is 
cured  b;  Boction  1221. 

Bbcoonizancx  Bond. — Complai-al. — A  complaint  upon  a  forfeited  recogni' 
■ancc  must  state  facts  showing  that  the  officer,  by  whom  bail  was  ac- 
cepted, had  authority  to  take  it. 

Samk. —  When  Void, — Jwudietiim. — A  recognizance  taken  by  a  court  withont 
jurisdiction,  or  by  an  officer  without  authority,  is  void. 

SuiE. — JiaiKx  of  the  Peaec^Amounl  <jf  Soitd. — A  justice  of  the  peace  can 
not  fix  the  bail  in  cases  of  felony  at  the  time  of  issuing  the  warranL 

From  the  JackBon  Circuit  Court. 

D,  P.  Baldwin,  Attorney  General,  F.  L.  Prow,  Proeecuting 
Attoiuey,  D,  A.  Kocherumr  and  M  H,  Owen,  for  the  State. 
B.  Applewhite,  for  appellee. 

Elliott,  C  J. — The  material  allegations  of  the  appellant's 
complaint  are  these :  Three  persons  were  charged  in  an  affi- 
davit, filed  before  a  justice  of  the  peace,  with  the  commission 
of  a  felony ;  a  warrant  for  their  arrest  was  issued  and  placed 
in  the  hands  of  a  constable,  who  arrested  the  accused  persons ; 
they  were  brought  to  the  office  of  the  justice,  but  he  was  not 
present ;  upon  their  request,  the  constable  fixed  a  time  for  their 
appearance  and  the  amount  of  their  bail ;  he  accepted  their 
recognizance,  with  the  appellee  as  surety,  for  their  appearance 
at  the  time  appointed ;  the  accused  persons  failed  to  appear  at 
the  time  specified,  and  the  State  brought  this  action  upon  the 
recognizance  taken  by  the  constable.  A  demurrer  was  bus- 
taiued  to  the  complaint. 

This  ruling  was  right.     Fixing  the  amount  of  a  recogni- 
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zance  in  cases  of  felony,  is  a  judicial  act,  which  aconstable  has 
no  authority  to  perforin.  The  provision  in  the  statute,  that 
"Any  officer  authorized  to  execute  a  warrant  in  a  criminal 
action  may  take  the  recognizance  and  approve  the  bail,"  does 
not  confer  upon  a  constable  authority  to  take  a  recognizance 
in  cases  where  there  is  no  judicial  order  fixing  the  amount  or 
directing  that  bail  may  be  taken.  The  cases  of  Hoolcer  v. 
Stcde,  ex  ret.,  7  Blackf.  272,  and  Larr  v.  SUiie,  ex  rel.,  45  Ind. 
364,  cited  by  the  appellant,  do  not  touch  the  question  here  in- 
volved, and  the  cases  of  Trimble  v.  Safe,  3  Ind.  151,  and 
Votaw  V.  The  State,  12  Ind.  497,  decide  that  the  amount  fixed 
by  the  court  need  not  necessarily  be  endorsed  on  the  warrant. 
The  decision  in  MeClure  v.  S^afe,  29  Ind.  359,  declares  that 
where  the  recognizance  is  taken  in  open  court,  it  is  not  neces- 
sary that  there  should  be  an  order  fixing  the  amount.  It  is 
plain  that  these  cases  do  not  lend  the  appellant  any  support. 

It  is  settled  that  a  complaint  upon  a  forfeited  recognizance 
must  state  fiicts,  showing  that  the  officer,  by  whom  bail  was 
accepted,  had  authority  to  take  it.  Myers  v.  State,  19  Ind.  1 27 ; 
Blachtum  v.  ^ate,  12  Ind.  556;  HaioHns  v.  Safe,  ear  ret.,  24 
Ind.  288.  A  constable  can  not  take  bail  in  cases  of  felony, 
unless  an  order  of  (X>urt  has  fixed  the  amount,  and  where,  aa 
here,  there  is  no  such  order  shown,  the  complaint  &ils  to 
show  authority  in  the  officer  by  whom  it  was  taken. 

The  statute  referred  to  by  appellant  only  authorizes  an  offi- 
cer to  take  bail  in  the  proper  cases ;  it  does  not  confer  au- 
thority upon  him  to  take  recognizances  in  all.  The  evident 
meaning  of  the  statute  is  that  any  officer  having  power  to 
serve  a  warrant  in  a  criminal  prosecution  shall  have  authority 
to  accept  bail,  where  bail  has  been  ordered  by  competent  au- 
thority. It  does  not,  however,  invest  a  ministerial  officer 
with  authority  to  determine  when  a  case  is  bailable  and  when 
not,  or,  if  bailable,  what  the  amount  of  bail  shall  be.  If  it 
were  otherwise,  constables  might  take  upon  themselves  to  de- 
cide in  felonies  of  the  highest  grade  what  the  amount  of  the 
bail  should  be,  and  this,  surely,  never  was  intended  by  the 
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Legislature.  In  Votaw  v.  The  StaU,  supra,  it  is  very  plainly 
intimated  that  a  sheriff  has  no  power  to  fix  bail  in  cases  of 
felony.  It  was  there  said  by  Worden,  J.,  that,  "  If  the  an- 
swer in  question  is  good,  it  is  because  it  is  to  be  inferred  from 
what  is  therein  stated,  that  the  amount  of  bail  had  not  been 
properly  fixed  by  competent  authority.  The  replication  meeta 
that  inference,and  shows  that  theamount  of  bail  had  been  fixed 
by  the  order  of  the  court,  and  we  think  it  is  a  proper  reply,  and 
good  if  the  answer  be  good.  If  it  can  not  be  inferred  from 
the  facts  set  up  in  the  answer,  that  the  amount  of  bail  had 
not  been  fixed  by  competent  authority,  then  the  fiiets  set  op 
are  wholly  immaterial."  In  Boaz  v.  Tate,  43  Ind.  60,  it  wao 
said,  in  speaking  of  the  section  of  the  statute  under  immedi- 
ate mention :  "  The  first  provides,  that  any  officer  authorized 
to  execute  a  warrant  in  a  criminal  action  may  take  the  re- 
cognizance and  approve  the  hail.  That  does  not  authoriEe 
him  to  fix  the  amount  of  the  bail." 

There  is  no  force  in  the  argument  that  the  subsequent  act 
of  the  justice  validated  the  bond.  A  recognizance  must  be 
valid  at  the  time  it  is  entered  into ;  subsequent  acts  of  the 
court  or  officer  will  not  give  it  validity.  Qriffi.n  v.  ^ate,  48 
Ind.  258 ;  Hannum  v.  The  StaU,  38  Ind.  32.  A  judicial  act 
can  not  be  performed  by  a  deputy  or  agent.  The  justice  could 
not  have  expressly  authorized  the  constable  to  admit  to  bail 
and  fix  the  amount  of  the  recognizance.  What  he  could  not 
directly  do  he  can  not  do  by  implication. 

The  statute  providing  that  no  recognizance  taken  by  any 
officer  "  in  the  discharge  of  the  duties  of  hia  office,  shall  be 
void  for  want  of  form  or  substance,"  does  not  apply  to  such 
a  case  as  the  present.  There  is  no  question  here  as  to'  the 
form  or  substance  of  the  instniment ;  the  question  is  as  to 
the  authority  of  the  officer  to  take  any  recognizance  at  all. 
It  is  well  settled  that  a  bond  or  recognizance  taken  by  a  court 
without  jurisdiction,  or  air  officer  without  authority,  is  ut- 
terly void.  O/ds  V.  Stofe,  6  Blackf.  91 ;  ^lerry  v.  Foretman,  6 
Blackf.  56 ;  Byera  v.  The  SUde,  ex  ret,  20  Ind.  47 ;  Gaspar  v. 
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The  StaU,  11  Ind.  548 ;  Oachenheimer  v.  The  SlaU,  28  Ind. 
91 ;  SlcUe  y.  GaehenAeifaer,  30  Ind.  63. 

We  are  not  to  be  understood  as  intimating  that  a  justice 
may  fix  bail  in  cases  of  felony  at  the  time  of  issuing  a  war- 
rant On  the  contrary,  we  are  inclined  to  the  opinion  that 
this  right  exists  only  in  cases  where  the  justice  has  granted  a 
continuance,  or  recognized  an  accused  to  appear  in  the  circuit 
court  to  answer  the  charge  preferred  agdnst  him.  Hawkina 
T.  State,  ex  rel.,  24  Ind.  288 ;  2  B.  &  1876,  p.  670. 

Judgment  affirmed. 


Ho.  7890. 
Tachau  et  al.  v.  Fiedeldey  et  al. 

Review  of  Jddgkent. — Dt/autt. —  Waiver  of  Objectim. — Ihietiee. — A  com* 
plaint  to  review  a  judgment  for  error  appearing  hy  the  record  thereof 
is,  iD  effect,  the  same  as  an  appeal  to  the  Supreme  Court,  and  no  error, 
not  aTailable  upon  appeal,  can  be  reached  thereby.  If  a  judgment 
betaken  by  default  without  exception,  and  upon  dueootice  to  the  partr, 
he  muHt  first  apply,  in  the  cause,  for  relief  from  error,  else  his  assent 
thereto  will  be  inferred,  and  he  can  raise  no  question  by  review. 

8Axs.—0>mplaaU. — Less  than  the  whole  complaint  can  not  be  attacked  for 
insufficiency  for  the  first  time  by  complaint  to  review. 

From  the  Marion  Superior  Court. 

H.  Dailey  and  W.  N.  PiekeriU,  for  appellants. 

T.  E.  Johnson,  for  appellees. 

MoBltis,  C. — This  action  was  brought  by  the  appellants  to 
review  a  judgment  rendered  in  the  superior  court  of  Marion 
county,  on  the  3d  day  of  July,  1876,  in  favor  of  the  appellee 
John  O,  Fiedeldey,  against  appellants  and  others,  for  errore 
apparent  upon  the  &ce  of  the  proceedings  sought  to  he  re- 
viewed. 

It  appears  from  the  complaint  that  the  appellant,  on  the  2d 
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day  of  May,  1874,  obtained  a  judgment  against  Moi^an  B. 
8lb»w  and  Frank  S.  Newby,  in  the  saperior  court  of  Marion 
ooanty,  for  the  sum  of  $732,  and  that  execution  was  issued 
thereon,  returned  mdta  bona. 

On  the  2d  day  of  June,  1874,  they,  the  appellants,  com- 
menced an  action  in  said  superior  court,  against  Morgan  B. 
Shaw,  Frank  S.  Newby,  Victoria  Shaw,  William  A.  McCor- 
miok  and  Anderson  Brewer,  to  set  aside  as  fraudulent  cer- 
tain conveyances  of  real  estate,  alleged  to  have  been  bought 
by  Morgan  B.  Shaw  and  Frank  S.  Newby,  as  partners,  with 
their  firm  assets,  of  William  A.  McCormick,  and  which  they 
«aused  McCormick  to  deed  to  Victoria,  the  wife  of  Morgan 
B,  Shaw,  to  prevent  the  same  from  being  reached  by  the  credi- 
tors of  said  Shaw  and  Newby,  and  especially  for  the  debts  of 
Tachau  and  Wehle,  and  that  a^erwards  Moi^n  B.  Shaw  and 
wife  conveyed  it  to  Anderson  Brewer  without  consideration, 
in  furtherance  of  the  same  fraudulent  purpose. 

Newby,  the  partner  of  Shaw,  in  his  answer,  admitted  the 
truth  of  the  complaint ;  and,  on  the  11th  day  of  January,  1875, 
the  court  rendered  judgment,  finding  said  conveyances  fraudu- 
lent, that  the  real  estate  was  the  real  estate  of  M.  B.  Shaw  & 
Co.,  and  directing  the  sheriff  to  sell  it,  and  out  of  the  proceeds 
to  satisfy  Tachau  and  Wehle's  debt,  and  to  bring  any  excess 
into  court  to  await  its  order.  On  the  3d  day  of  April,  1875,  the 
real  estate  was  sold  underthis  judgment,  and  bid  in  by  Tachau 
and  Wehle  for  their  debt  and  costs,  and  a  certificate  of  pur- 
chase issued  to  them. 

On  the  2d  day  of  June,  1874,  the  appellee  John  O.  Fie- 
deldey  obtained  judgment  for  the  sum  of  $668.26  against  Mor- 
gan B.  Shaw  and  Frank  8.  Newby  as  a  firm,  in  the  superior 
court  of  Marion  county,  and  execution  having  been  returned 
nulla  &omi,on  the  5th  of  December,  1874,  Fiedeldey  commenced 
an  action  in  thesuperior  court  of  Marion  county,  against  Mor- 
gan B.  Shaw,  Frank  S.  Newby,  Victoria  Shaw,  William  A. 
McCormick  and  Anderson  Brewer,  to  set  aside  as  fraudulent 
the  same  conveyances  that  appellants  Tachau  and  Wehle  had 
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commencedtheiraction  to  set  aside  as  fraudulent  in  June  of  the 
same  year,     Fiedeldey's  complaint  was  in  two  paragraphs. 

On  the  3d  day  of  June,  1875,  after  appellants  had  obtained 
their  judgment  setting  aside  said  conveyances  as  fraudulent, 
and  after  they  had  had  a  sale  thereunder  and  r^eived  their 
certificates  of  purchase,  Fiedeldey  filed  a  third  pamgraph  of 
complaint,  in  which  he  recited  the  facts  recited  in  the  first  and 
second  paragraphs,  and,  having  made  appellants  parties  U>  his 
action,  in  this  third  paragraph  he  also  sets  up  that  appellants 
had  obtained  a  judgment  setting  aside  the  same  conveyances 
he  was  seeking  to  set  aside  and  had  a  sale  thereunder,  and  re- 
ceived a  certificate  of  purchase  for  the  real  estate  in  contro- 
versy; and  in  addition  to  asking  that  the  conveyances  at- 
tacked in  the  first  and  second  paragraphs  might  be  set  aside, 
he  also  asked  that  appellants'  sheriff's  sale  of  the  land  might 
be  set  aside  for  irregularities  specified  in  this  third  paragraph, 
and  that  the  sheriff  be  enjoined  from  delivering  a  deed  on  the 
certificate  of  purchase  which  he  had  given  to  appellants.  In 
that  action  these  appellants  were  served  by  publication  and 
de&ulted. 

On  the  3d  day  of  July,  1876,  more  than  a  year  aSber  ap- 
pellants had  obtained  their  judgment  setting  aside  the  con- 
veyances of  Shaw,  Newby  and  others  as  fraudulent,  the  court 
rendered  judgment,  setting  aside  as  fraudulent  the  convey- 
ances it  had  already  set  aside  as  fraudulent  in  appellants'  ac- 
tion, and,  in  addition  thereto,  it  set  aside  the  sheriff's  sale 
which  appellants  had  had  on  their  judgment,  and  enjoined  the 
sheriff  from  delivering  appellants  a  deed  on  their  certificate  of 
purchase.  This  judgment  provided  that  the  real  estate  in 
controversy  should  be  sold  as  the  real  estate  of  Shaw  and 
Newby,  and  that  the  proceeds  of  the  sale  should  be  applied  to 
the  payment  of  judgments  against  Shaw  and  Newby  in  the 
order  in  which  they  had  been  taken,  to  wit :  William  B,  Mad- 
dox,  April  the  7th,  1874,  $1,144 ;  Charles  Tachau  et  al.,  May 
the  2d,  1874,  $732  ;  John  O.  Fiedeldey,  June  2d,  1 874,  $658. 26. 
The  superior  court  in  general  term,  on  thc5thof  March,  1877, 
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modified  this  judgment,  by  directiDg  that  Fiedeldey  be  first 
paid  out  of  the  proceeds  of  the  sale  of  said  real  estate,  because 
of  his  superior  diligeace  in  first  bringing  his  action  to  subject 
said  real  estate  to  the  payment  of  the  debts  of  Shaw  and 
Xewby.  Copies  of  the  pleadings,  orders  and  judgment  in  the 
case  sought  to  be  reviewed,  were  filed  with  the  complaint. 

The  error  assigned  in  the  complaint  of  the  appellants  is, 
diat  the  court,  in  the  action  sought  to  be  reviewed,  erred  in 
ordering  Fiedeldey's  judgment  to  be  first  paid  out  of  the  pro- 
ceeds of  the  real  estate  adjudged  liable  to  be  sold  to  pay  tlie 
debts  of  Shaw  and  Newby ;  that  the  fraudulent  conveyances, 
by  which  Shaw  and  Newby  h&d  attempted  to  place  said  real 
estate  beyond  the  reach  of  tlieir  creditors,  were  first  set  aside, 
and  declared  fraudulent  in  the  suit  instituted  in  said  superior 
court  by  the  appellants;  and  that,  as  this  &ct  appeared  in 
Fiedeldey's  complaint  in  the  suit  commenced  in  said  court  by 
him  for  the  same  purpose,  and  sought  to  be  reviewed  in  this 
action,  the  court  should  have  held  that  the  appellants  were  en- 
titled to  priority,  and  directed  that  their  judgment  against 
Shaw  and  Newby  .be  first  paid  out  of  the  proceeds  of  the  sale 
of  said  real  estate.  The  prayer  is,  that  the  judgment  be  so ' 
modified  and  corrected  as  to  give  the  appellants  priority  over 
the  other  creditors  of  Shaw  and  Newby. 

To  this  complaint  there  was  a  demurrer,  which  was  sus- 
tained. The  cause  was  taken  by  appeal  to  the  general  term. 
The  sustaining  of  the  demurrer  was  assigned  as  error ;  the 
judgment  in  special  term  vras  affirmed ;  the  error  assigned 
bere  is  the  affirmance  in  general  term  of  the  judgment  in 
special  term. 

To  the  action  sought  to  be  reviewed,  the  appellants  made 
default.  It  does  not  appear  that  any  objection  was  made  by 
them  to  the  Judgment  rendered  in  that  case.  They  were  not 
present  at  the  time,  nor  is  it  shown  that  they  have  at  any  time 
«nce,  by  motion  or  otherwise,  asked  the  court  below  to  cor- 
rect the  errors  complained  of.  The  complaint  to  review  the 
judgment  is  the  first  step  taken  to  correct  the  alleged  error. 
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The  proceedings  under  review  were  had  agaiBSt  the  appel- 
lants upon  their  de&ult.  No  objection  to  them  was  made  or 
exception  taken.  Can  the  appellants  avail  themselves  of  the 
alleged  error  by  a  complaint  to  review?  Can  they,  by  filing 
such  a  complaint,  make  the  action  of  the  court  below  errone- 
ous, without  objection  or  exception,  and  without  ^ving  the 
eourt  an  opportunity  to  correct  the  error,  if  there  was  any? 

A  complaint  to  review  a  judgment  for  error  apparent  upon 
the  fece  of  the  proceedings  is,  in  effect,  the  same  as  an  appeal 
to  this  court.  No  error  in  the  court  below,  not  available  on 
appeal,  can  be  reached  or  brought  before  the  court  on  a  com- 
plaint to  review.  Barjies  v.  WHght,  39  Ind.  293 ;  Bamee  v. 
Sell,  39  Ind.  328 ;  The  Indianapolis  MiUuai  F.  Im.  Go.  v. 
Boviledge,  7  Ind.  25.  In  the  last  case,  the  court  says :  "  That 
the  mode  of  procedure  and  judgment,  on  review,  in  the  circuit 
court,  is  in  effect  the  same  as  on  appeal  in  this  court."  Sardy 
V.  Ckipman,  54  Ind.  591 ;  Richardson  v.  Howk,  45  Ind.  451 ; 
Dunhte  v.  EUton,  71  Ind.  585;  Searle  v.  Whipperman,  79 
Ind.  424. 

These  cases  show  that  a  proceeding  to  review  a  judgment  for 
error  apparent  upon  the  fece  of  the  proceedings  is  the  same 
in  effect  as  an  appeal,  and  that  no  error  of  the  court  below  ia 
available  in  proceedings  to  review  that  is  not  available  on  ap- 
peal ;  that  an  error  deemed  to  be  waived  on  appeal,  will  be 
regarded  as  waived  on  review. 

In  the  case  of  Barnes  v.  Wrtffht,  supra,  the  court  says; 
"  Where  the  defendant  has  been  brought  into  court,  and  has 
suffered  a  judgment  to  be  rendered  against  him  by  de&ult,  he 
cannot  appeal  to  this  court  for  the  correction  of  any  supposed 
error  in  the  judgment,  without  having  first  applied  to  the  court 
below  for  the  correction."  In  this  case,  the  appellants,  not 
having  objected  or  complained  of  the  alleged  errors  in  the 
court  below,  must  be  deemed  to  have  waived  them.  The  pri- 
ority given  to  Fiedeldey  in  the  judgment  under  review  was 
not,  in  the  absence  of  any  objection  or  exception,  erroneous. 
Such  a  judgment  would  be  binding  and  valid  if  assented  to  by 
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the  parties.  No  objection  having  been  at  any  time  made,  such 
assent  will  be  presumed.  Richardeon  v.  Hmek,  supra;  Igle- 
harfs  PI.  and  Pr.  452. 

The  complaint  does  not  show  that  there  is  any  available 
error  in  the  judgment  and  proceedings  sought  to  be  reviewed. 
The  judgment  below  should  be  affirmed. 

Feb  Ccbiah. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellants. 

On  Petition  foe  a  Rehearing. 

MoRBis,  C. — The  counsel  for  the  appellant  have  filed  a 
very  earnest  petition  for  a  rehearing  in  this  case.  They  insist 
that  the  error  by  them  assigned  b,  that  the  complaint  in  the 
action  sought  to  be  reviewed  does  not  contain  &cts  sufficient 
to  constitute  a  cause  of  action,  and  that  in  deciding  the  case 
this  was  overlooked  by  the  court.  Such  an  assignment  would 
bring  before  the  court  the  sufficiency  of  the  complaint. 

We  have  again  carefully  examined  the  record,  and  have 
been  unable  to  find  any  error  assigned,  calling  in  question  the 
sufficiency  of  the  complaint. 

An  assignment  of  error,  either  upon  appeal  to  this  court 
«r  in  a  bill  of'  review,  for  insufficiency  of  &ct«,  which  ques- 
tions less  than  the  whole  complaint,  is  insufficient.  Seyman 
V.  Moeher,  71  Ind.  696 ;  McGaUUUr  v.  Mount,  73  Ind.  659 ; 
Wagner  v.  Wagner,  73  Ind.  135.  The  complaint  must  be 
questioned  as  a  whole ;  it  is  not  enough  to  question  one  of 
several  paragraphs.  And  it  has  been  held  at  this  term,  in 
the  case  of  8earU  v.  Whipperman,  that  such  an  assignment 
will  be  unavailing,  if  the  complaint  entitles  the  party  to  any 
relief. 

In  the  complaint  to  review,  it  is  stated  that  there  is  error 
in  the  finding  and  decree  sought  to  be  reviewed,  in  this,  that 
by  the  decree  John  C.  Fiedeldey  was  adjudged,  for  certain  rea- 
sons stated,  to  have  the  first  Hen,  to  be  first  paid  out  of  the 
proceeds  of  certain  real  estate,  the  title  to  which  liad  been 
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fraudulently  conveyed  by  the  judgment  debtors,  which  con- 
veyances were,  in  said  action,  set  aside  as  fraudulent.  The 
complaint  then  proceeds  to  state,  in  substance,  that  it  ap- 
peared upon  the  fece  of  the  third  paragraph  of  Fiedeldcy's 
complaint,  that  the  appellants  had  obtained  a  judgment  against 
Shaw  and  Newby  before  Fiedeldeyhad  obtained  his  judgment; 
that  they  had  also  instituted  a  suit  in  the  superior  court  to 
enforce  their  judgment  againist  the  real  estate  described  in 
Fiedeldey's  complaint,  before  Fiedeldey  had  commenced  the 
sait  sought  to  be  reviewed ;  that  in  such  suit  the  appellants 
obtained  against  the  proper  parties  a  decree  setting  aside,  as 
fraudulent,  the  conveyances  set  aside  by  the  decree  under  re- 
view, and  an  order  directing  its  sale  for  the  Batis&ction,  first, 
of  their  judgment  against  Shaw  and  Newby ;  that  these  feet« 
were  all  apparent  upon  the  &ce  of  the  third  pan^raph  of 
Fiedeldey's  complaint.  It  is  alleged  that  the  court,  in  the 
action  sought  to  be  reviewed,  should  have  found  that  the  ap- 
pellants' judgment  was  the  first  lien,  and  by  its  decree  it 
should  have  ordered  it  to  be  first  paid  out  of  the  proceeds  of 
the  real  estate  ordered  to  be  sold. 

The  prayer  is  that  the  decree  sought  to  be  reviewed  be  re- 
versed ;  that  the  appellants  have  a  finding  and  decree  in  their 
fiivor;  that  their  judgment  against  Shaw  and  Newby,  in  con- 
formity with  the  tacts  stated  in  the  third  paragraph  of  Fied- 
eldey's complaint,  be  declared  the  first  lien  upon,  and  ordered 
to  be  first  paid  out  of,  the  real  estate  ordered  to  be  sold. 

It  ie  clear  that  this  assignment  does  not  question  the  suEB- 
oiency  of  the  complaint  in  the  action  sought  to  be  reviewed. 
It  does  not  refer  to  the  first  paragraph  of  the  complaint  at  all. 
Had  the  decree  ^ven  the  appellants  the  first  lien,  they  would, 
doubtless,  have  tteen  satisfied.  They  complain  because  the 
court  did  not  do  this.  But  should  it  be  admitted  that  tbe 
complaint  to  review  does  question  the  sufficiency  of  the  third 
paragraph  of  Fiedeldey's  complaint,  it  can  not  be  pretended 
that  it  in  any  way  calls  in  question  the  first.  The  appellants 
are  made  parties  to  the  first  paragraph  and  alleged  to  be  judg- 
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ment  creditors  of  Shaw  and  Newby.  This  paragraph  was 
abundantly  sufficieut  to  entitle  Fiedeldey  to  some  relief. 
Counsel  say  that  the  appellants  were  not  notified  of  the  pen- 
dency of  the  suit  sought  to  be  reviewed  until  after  the  third 
paragraph  of  Fiedeldey's  complaint  was  filed,  and  were  called 
into  court  to  answer  it  alone.  The  record  which  they  have 
brought  into  this  court  does  not  show  these  &ct3.  They  were 
made  parties  to  the  first  complaint  filed,  and,  in  the  absence 
of  anything  to  the  contrary,  they  will  be  presumed  to  have 
been  in  court  to  answer  as  to  the  whole  complaint. 

If,  as  the  appellants  have  stated  in  their  complaint,  the 
court  below  erred  in  adjudging  Fiedeldey  entitled  to  priority, 
and  in  not  holding  that  the  appellants  were  entitled  to  such 
priority,  the  error  could  not  be  corrected  by  a  proceeding  to 
review,  or  by  appeal  to  this  court,  without  first  giving  the 
court  below  an  opportunity  to  correct  it. 

There  is  nothing  in  the  opinion  in  this  case  in  conflict  with 
the  rulings  of  the  court  ia  Odefl  v.  Carpenier,  71  Ind.  463. 
There  was  no  error  in  taking  the  de&nlt  against  the  appel- 
lants— it  was  properly  taken.  A  motion  to  set  it  aside  could 
not,  therefore,  present  any  error  to  the  court  below  for  cor^ 
rection.  Kor  is  the  case  of  Oddl  v.  GarpenUr,  in  conflict 
with  Baniea  v.  Wr^ht,  39  Ind.  293.  In  the  latter  case,  diere 
was  no  motion  to  set  aside  a  de&ult,  nor  was  anything  said 
in  the  opinion  about  a  default.  The  court  below  had  erro- 
neously rendered  judgment  for  too  much— entered  a  wrong 
judgment,  which  was  sought  to  be  corrected  on  appeal. 
This,  the  court  held,  could  not  be  done  without  first  giving 
the  court  below  an  opportunity  to  correct  the  judgment.  This 
was  all  and  precisely  what  the  court  decided.  No  such  ques- 
tion was  presented  or  decided  in  the  case  of  Odelt  v.  Carpen- 
ter. It  had  been  heldlongbeforethecase  oi Barnes y.  Wrigld 
^wis  decided,  that  it  was  not  necessary  to  move  in  the  court 
below  to  set  aside  a  default  in  order  to  take  an  appeal.  In- 
deed, where  the  de&nlt  had  been,  as  in  the  case  of  Bame»  v. 
Wrighi,  properly  taken,  it  would  be  nonsense  to  make  such  a 
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motioQ,  for  it  would  necessarily  be  unavailing.  But  a  wrong 
judgment  may  be  rendered  against  a  party  properly  defeulted. 
Where  such  is  the  case,  the  party  against  whom  the  error  has 
been  committed  must,  in  a  proper  way,  present  it  to  the 
court  which  made  the  error,  for  correction.  This,  as  we  un- 
derstand the  rulings  of  this  court,  can  not  be  done  in  the  first 
instance  by  a  complaint  to  review. 

In  the  case  of  Searle  v.  Whipperman,  the  case  of  Berk»hire 
V.  Young,  45  Ind.  461,  is  modified;  as  modified,  it  is  in  har- 
mony with  the  opinion  in  this  case. 

The  petition  should  be  overruled. 

Pee  Curiam. — Petition  overruled. 


No.  8517. 
CoRBALEY,  Adm'r,  v.  State,  ex  rel.  Holmes  et  al. 

DxCEDENTs'  ELATES. — Cbiimt. — iVindpoi  and  Sarety. — Prior  to  the  statute 
of  1881  (R.  S.  1881,  BectioD  2311),  an  ordinarj  suit  might  be  brought 
agminst  a  principal  debtor,  and  the  administrator  of  his  surety;  and  if 
the  principal  was  not  served  with  process,  the  suit  might  go  on  against 
the  administrator  alone,  unless  ohjectlon  was  made  hj  motion  before 
pleading. 

GuABDiAM  AND  Ward. — Action  on  Bond. — Heading. — Appmitantnt. — A 
complaint  on  a  gaardtan's  real  estate  bond,  to  recover  for  fulare  to  ac- 
coDDt  for  the  proceeds  of  the  real  estate  sold,  need  not  show  an  appraise- 
ment of  the  real  estate. 

Same. — Set-Off. — Answer  a/'  Sarety. — In  such  an  action,  the  guardian  being 
the  father  of  the  wards,  and  answer  of  set-off  by  the  snretj,  ailing  that 
the  wards  were  indebted  to  the  guardian  in  a  sum  named,  "  for  board, 
clothing  and  maintenance,"  is  bad  on  demurrer. 

Same.^Ad  answer  in  such  case  by  the  surety,  that,  the  wards  being  of 
tender  years  and  unable  to  earn  support,  the  guardian,  who  was  their 
father,  being  destitute  of  means  to  support  and  educate  his  children 
and  wards,  was  compelled  to  apply  thereto  the  proceeds  of  said  real  es- 
tate, and  now  refuses  U>  make  claim  against  them  on  account  thereof,  is 
■nfflcient. 
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Same. — SbOatt  of  LimUalum*. — An  answer,  in  each  case,  b;  a  snretj,  alleg- 
ing that  the  cause  of  action  did  not  accrue  witltin  ttirae  years  oeit  be- 
fore the  commeDcement  of  the  action,  is  bad.  ' 

From  the  Marion  Circuit  Court. 
Ji.Hm  and  J.  W.  mckoi,  for  appellant. 
J£.  J.  MUligan,  for  appellees. 

Elliott,  C.  J. — ^This  action  is  upon  a  bond  executed  by 
Jonathan  L.  Holmes,  guardian  of  the  relators,  id  proceedings 
had  upon  petition  for  the  sale  of  their  real  estate.  Pence,  the 
appellant's  intestate,  was  the  surety  on  this  bond.  The 
breaches  assigned  are,  &ilure  to  render  accounts  current,  &il- 
ure  to  pay  over  or  account  for  the  avails  of  the  sale  of  the 
real  estate  of  relators,  and  conversion  thereof. 

The  appellant  insists  that  the  court  erred  in  overruling  his 
demurrer  to  the  complaint.  The  first  proposition  stated  in 
support  of  this  contention  is,  that  the  remedy  adopted  is  not 
the  appropriate  one,  but  that  the  claim  should  have  been  filed 
^lunst  the  estate  of  the  decedent.  This  objection  is  pre- 
sented in  another  form,  that  of  a  motion  for  want  of  juris- 
diction, but  the  entire  question  may  be  disposed  of  at  the 
oatsetr.  The  motion  to  dismiss  was  not  filed  until  after  a  de- 
murrer had  been  interposed  and  overruled,  and  an  issue  joined 
upon  appellant's  answer.  It  is  clear  that  the  court  had  juris- 
diction of  the  subject-matter.  The  principal  was  certainly 
a  proper  party  to  the  action.  It  is  settled  that  the  adminis- 
trator of  a  deceased  joint  debtor  may  be  sued  jointly  with  ■ 
the  survivor.  McCoy  v.  Payne,  68  Ind.  327;  Milam  v.  Mi- 
kaa,  60  Ind.  58 ;  Braxton  v.  The  State,  25  Ind.  82 ;  Wr^fht 
V.  Jordan,  71  Ind.  1.  The  principal  obligor  was  sued  with  the 
administrator  and  this  gave  the  proceeding  the  character  of  an 
ordinary  action.  Martin  v.  Aehet^a  Adm'r,  25  Ind.  237 ;  Oiccn 
V.  Slaie,  25  Ind.  107. 

The  motion  of  appellant  came  too  late  to  have  availed  him, 
even  if  he  had  been  sued  alone.  Morrison  v.  Kramer,  58 
Ind,  38,  decides  that  where  an  administrator  is  sued  in  the 
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ordinary  mode  he  must-  object  before  joining  issue.  It  was 
there  said  by  Howk,  J. :  "  If,  however,  he  "  (the  administrator) 
"•appears  fully  to  the  action  and  demurs  to  or  answers  the 
claim  or  complaint,  we  think  he  thereby  waives,  as  he  has  a 
perfect  right  to  do,  any  objection  to  the  claim  on  the  ground 
that  it  was  not  filed  in  the  clerk's  office,  nor  placed  on  the 
appearance  docket,  as  contemplated  by  said  66th  section  of 
said  decedenfa'  act." 

It  is  proper  to  observe  that,  upon  one  point,  Braxton  v.  The 
SUtte,  supra,  has  been  overruled  by  The  State,  ex  rel.,  v.  IVi/atU, 
67  Ind.  25, 33,  but  not  on  the  point  upon  which  it  is  here  cited. 
The  case  of  Stanford  v.  Stanford,  42  Ind.  485,  relied  upon  by 
the  appellant,  is  expressly  overruled  in  Morrison  v.  Kramer, 
supra.  The  cases  of  Hyaii  v.  MavUy,  34  Ind.  415,  and  No- 
ble V.  McGinnis,  55  Ind.  528,  can  not  be  regarded  as  in  point, 
for  two  reasons,  (1)  the  action  is  against  the  administrator  of 
the  decedent  and  another  person;  (2)  the  motion  in  those 
cases  was  made  before  any  demurrer  or  answer  was  filed.  If 
the  motion  to  dismiss  had  been  made  before  an  issue  of  law 
or  iact  had  been  tendered  or  joined,  a  different  question  would 
have  been  presented. 

The  objection,  that  the  complaint  does  not  show  an  appniise- 
ment  of  the  land,  is  entirely  destitute  of  merit.  The  guar- 
dian can  not  hold  money  oUtalned  from  the  sale  of  his  ward's 
land  upon  the  ground  that  the  proper  appraisement  was  not 
made.  To  permit  him  to  do  so  would  be  equivalent  to  re- 
warding him  for  a  plain  and  express  breach  of  duty. 

We  have  not  lost  sight  of  the  fiict  that  process  was  not 
served  upon  the  principal  in  the  bond.  This  we  do  not  re- 
gard as  depriving  the  court  of  jurisdiction.  The  filing  of  the 
complaint  invoked  the  jurisdiction  of  the  court  over  the  sub- 
ject-matter. If  there  was  any  reason  why  it  should  not  have 
extended  oyer  the  person  of  the  appellant,  he  should  haye 
availed  himself  of  it  before  tendering  and  joining  an  issue  of 
fact  upon  the  merits  of  the  action.     The  principle  of  Morri- 
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«ow  V.  Kramer  goes  much  beyond  what  we  need  to  do  here  to 
uphold  the  jurisdiction  of  the  trial  court. 

The  second  paragraph  of  the  aosweralleges  that  the  relators 
were  iadebted  to  their  guardian  in  the  sum  of  two  thousand 
dollars  for  their  board,  clothing  and  maintenance,  which  sum 
appellant  offers  to  set  off  against  a  like  amount  owing  upon 
the  claim  of  the  appellees.  We  think  the  answer  is  bad.  The 
general  rule  is,  that  it  is  the  duty  of  a  &ther  to  support  his 
children.  There  is  no  &ct  stated  in  the  answer  under  men- 
tion, which  takes  the  case  out  of  the  opemtion  of  this  rule. 
The  party  who  affirmatively  pleads  must  state  facts  avoiding 
the  allegations  which  he  confesses.  There  is  nothing  in  this 
answer  avoiding  the  fects  confessed.  It  may  be  true  that  the 
&thcr  did  support  and  maintaiu  his  children,  the  relators,  and 
yet  there  be  no  ground  upon  .which  to  base  a  claim  for  their 
maintenance  and  support.  Prima  facie,  the  father  has  no  right 
to  charge  bis  children  for  their  support  and  maintenance,  and 
it  is  for  him  to  show  why  this  prima  facie,  case  shall  not  pre- 
vail against  him.  This  showing  must  be  made  by  stating 
£tcts,  and  not  by  stating  mere  genera!  conclusions. 

The  substantive  allegations  of  the  third  paragraph  of  an- 
swer are  these:  On  the  30th  day  of  January,  1856,  Eliza- 
beth Holmes,  the  wife  of  Jonathan  L.  Holmes,  and  the  mother 
of  the  relators,  died  seized  of  the  real  estate  described  in  the 
complaint;  that  at  the  time  of  her  death  one  of  the  relators 
was  seven  years  of  age,  one  five  years  of  age,  one  four  years 
of  age,  and  one  three  years  of  age ;  that,  when  the  real  estate 
was  sold,  the  relators  were  still  very  young,  and  wholly  un- 
able to  earn  their  own  support ;  that  the  &ther  and  guardian 
was  very  poor,  and  destitute  of  the  means  to  support  his  chil- 
dren, and  was  unable  to  labor ;  that  he  was  compelled  to  and 
did  apply  "to  the  boarding,  clothing,  supporting  and  educat- 
ing of  his  minor  children  and  wards  the  entire  sum  which  he 
had  realized  from  the  sale  of  the  said  real  estate."  It  is  also 
alleged  that  the  guardian  refuses  to  make  any  claim  for  the 
Vol-  81.— 6 
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'  support  of  his  said  wards,  but  wrongfully  allows  them  to  com- 
pel paymeot  of  money  which  has  been  expended  for  their 
maintenance. 

The  answer,  in  all  material  respects,  is  within  the  principle 
deducible  from  the  decision  in  Myers  v.  The  State,  ex  ret.,  45 
Ind.  160.  Following  that  case,  it  must  be  held  good.  Unless 
we  overrule  the  doctrine  of  that  case,  we  must  hold  the  answer 
before  us  sufficient.  The  case  is  cited,  with  approval,  id 
GlideweU  v.  Snyder,  72  Ind.  528.  We  do  not  feel  warranted 
in  overruling  the  case  referred  to,  and  are,  therefore,  con- 
strained to  hold  that  the  court  orred  in  sustaining  appellees' 
demurrer  to  the  third  paragraph  of  the  answer. 

The  appellant  filed  the  following  answer:  "Said  defendant, 
for  further  and  separate  answer  to  the  claim  of  the  relator 
John  Holmes,  says  that  the  alleged  cause  of  action,  set  forth 
in  the  complaint  of  said  relator,  did  not  accrue  within  three 
years  next  preceding  the  commencement  of  this  action." 

The  case  of  The  Slate  v.  Hughes,  15  Ind.  104,  relied  on  by 
the  appellant,  is  not  in  point.  That  case  decides  that  actions 
upon  the  bond  of  a  guardian  must  be  brought  within  three 
years  after  final  settlement.  In  the  present  case,  there  has 
been  no  such  settlement.  Where  there  has  been  no  report  and 
no  settlement,  the  plea  of  the  three  years  statute  is  unavailing. 

Judgment  reversed. 

On  PBTmoN  FOR  A  Rehearing. 

Elliott,  C.  J. — In  the  former  opinion,  we  treated  this  case 
as  within  the  rule  in  ^i/wsv.  7'A«.S(afe,e3;rf/.,45Ind.l60,and, 
notwithstanding  appellees'  elaborate  argument,  we  have  seen 
no  reason  to  change  our  minds.  We  are  satisfied  that  the  prin- 
ciple there  approved  is  a  sound  one.  If  children  possess  an 
estate,  their  &ther  and  guardian  none,  and  both  children  and 
father  are  unable  to  work,  the  estate  of  the  former  may  justly 
be  applied  to  their  education  and  maintenance.  It  is  better 
that  their  estate  should  be  used  for  their  education  and  sup- 
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port  than  that  they  should  lack  the  ordinary  comforts  of  life, 
or  grow  up  without  the  important  benefit  of  an  educatioD. 

The  proper  way,  undoubtedly,  is  for  a  guardian  to  apply 
to  the  court  for  an  order  directing  the  use  of  the  money  of 
the  ward  for  his  education  and  maintenance.  We  are  not 
willing,  however,  to  hold  that,  because  he  does  not  make  such 
an  application,  he  can  not,  when  sued  upon  his  bond,  show 
in  defence  a  just  and  reasonable  application  of  the  money  of 
his  ward  to  that  purpose.  "We  think  the  case  of  The  State,  ex 
rd.,  V.  Clark,  16  Ind.  97,  cited  in  My&-9  v.  The  Stale,  ex  ret.,  set- 
tles, and  rightly  settles,  the  principle  that,  although  no  allow- 
ance has  been  made  formoneyso  expended,  the  guardian  may, 
in  defence  to  an  action  on  the  bond,  avail  himself  of  such  ex- 
penditures. The  case  of  Haaee  v.  Roehrachtnd,  6  Ind.  66, 
establishes  the  rule  that  even  a  &ther  will  be  allowed  for  the 
education  of  the  child,  if  he  is  unable  to  himself  educate  it 

Iq  cases  where  no  allowance  has  been  made,  the  burden  is 
upon  the  guardian  to  show  the  inability  of  the  &ther  to  sup- 
port and  educate  the  child,  and  the  inability  of  the  child  to  earn 
its  own  support,  as  well  as  the  honest  and  reasonable  use  of 
money  for  that  purpose. 

Petition  overruled. 


No.  8677. 
McElhoes  v.  Dale. 


New  Triai. — FradMt.^RaMery. — A  motion  for  a  new  trial,  on  the 
ground  thftt  the  finiling  is  contrary  to  Uw,  or  to  the  evictence,  pieMntt 
no  qoeetlon  in  reference  to  the  amount  of  the  recorer;. 

From  the  White  Circuit  Court. 

H.  P.  Owens  and  W.  R  Uhl,  for  appellant. 
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Woods,  J. — Tbe  oaly  error  assigned  is  the  overruling  of  the 
appellant's  motion  for  a  new  trial.  The  causes  stated  in  the 
motion  for  a  new  trial  are : 

1st.  The  finding  of  the  court  is  contrary  to  law. 

2d.  The  finding  is  contrary  to  the  evidence. 

3d.  The  finding  is  contrary  to  the  law  and  the  evidence. 

The  entire  hrief  of  the  appellant  is  addressed  to  the  prop- 
osition that  the  amount  of  the  recovery  was  too  large  by  the 
sum  of  one  hundred  and  fifty  dollars,  and  interest  thereon 
from  the  date  when  it  ought,  as  is  claimed,  to  have  been  cred- 
ited on  the  note  sued  on,  it  being  conceded  that  the  finding 
in  favor  of  the  plaintiff  for  a  small  amount  is  right.  The 
causes  alleged  in  the  motion  for  a  new  trial,  it  is  manifest, 
do  not  present  the  question  discussed.  In  order  to  raise  a 
question  as  to  the  amount  of  damages,  or  of  the  recovery,  the 
new  trial  must  be  moved  for  on  tlie  ground  of  excessive  dam- 
ages, OF  for  error  in  the  assessment  of  the  amount  of  the  re- 
covery. Code  1862,  sec.  352 ;  R.  S.  1881,  sec.  559 ;  ^rri«- 
v.Briggs,  17Ind.529;  Eoaenbaumv.McThfmMe,341ad.SZl. 

Judgment  affirmed,  with  costs. 

On  Petitior  for  a  Rehearinq. 

Woods,  J. — Counsel  for  the  appellant  now  say  that  "any 
concession  made  in  their  original  brief  that  anything  is  due 
on  the  note  in  suit,  or  that  a  judgment  for  any  sum  whatever 
should  have  been  rendered  in  favor  of  the  appellee,  is  not 
warranted  by  the  evidence,"  and  ask  a  rehearing,  in  order  that 
the  case  may  be  considered  from  the  standpoint  so  suggested. 

We  are  not  disposed  to  depart  from  the  rule  which  forbids 
the  raising  of  new  questions,  especially  by  the  appellant,  in  a 
petition  for  a  rehearing. 

The  petition  overruled,  with  costs. 
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No.  8683. 
Butt  o.  Jennings  School  Township. 

Mistake, —  VohmboT/  FaymenL — Money  paid  throagh  a  mistake  of  facts, 
with  the  meaoB  of  kuowiDgthefacta  within  reach  of  the  party,  can  not 
be  recoTered  baclc. 

Township  TRUffTEB.— iS^ifemmt— ifutoU.— When  a  township  trustee  fails 
to  keep  the  accounts  required  by  law,  and  by  reawto  thereof,  and  by  reaaon 
of  mislBying  a  voacher,  he  fails  in  his  annual  settlement  with  the  connty 
comtnuaionera  to  claim  or  receive  credit  for  a  sum  properly  paid  out  by 
him,  he  can  not  afterwards  recover  for  the  amount  so  paid. 

Same. — Statute  ijf  lAmiiationt. — When  a  school  township  trustee,  by  mistake, 
advances  money  for  the  school  township,  which,  in  his  annual  settle^ 
ment,  is  found  to  be  due  to  him,  and  so  entered  of  record,  b  suit  to  re< 
cover  the  amount  is  founded,  not  upon  the  record,  but  upon  the  advance- 
ment of  the  money,  and  the  statute  of  limitations  begins  to  ran  at  tfa« 
date  of  the  settlement,  and  six  years  is  a  bar. 

Same. — Con^tlavtt. — Demurrer. — i^odiee. — A  complaint  by  a  township  trus- 
tee to  recover  a  balance  found  due  him  on  settlement  with  the  county 
commissioners,  brought  after  the  lapse  of  sis  yeare  from  the  settlement, 
shows  by  inerilable  inference  that  the  case  is  not  within  any  of  the  ex- 
ceptions to  the  statute  of  limitations,  and  is  barred  by  that  statute;  and, 
in  such  case,  the  question  of  the  statute  is  presented  by  demurrer  for  th* 
want  of  sufficient  facts. 

From  the  Scott  Circuit  Court. 
C  L.  Jewdt,  for  appellant. 
W.  K.  MarehaU,  for  appellee. 

Morris,  C — The  appellant  sued  the  appellee  to  recover  back 
money  alleged  to  have  been  paid  to  it  through  a  mistake  in  a 
settlement  made  by  the  appellant  as  trustee  of  the  appellee, 
with  the  Board  of  Commissioners  of  Scott  County. 

The  complaint  is  in  three  paragraphs.  The  firatand  secoud 
are  substantially  the  same.  They  allege  that  on  the  21st  day 
of  July,  1864,  the  appellee  was  indebted  to  one  William  Kin- 
eey  in  the  sum  uf  $162,  for  work  and  labor  performed,  and 
materials  furnished  in  building  a  school-house  for  the  appel- 
lee, and  within  its  limits;  that  Thomas  Carr,  then  trustee  of 
the  appellee,  executed  and  delivered  to  said  Kinsey  a  warrant 
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on  the  treasurer  of  the  appellee,  for  said  sum ;  that  od  the  1st 
day  of  April,  1865,  the  appellant  was  duly  elected  and  qual- 
ified as  trustee  of  said  Jetmings  township,  and  continued  to 
hold  said  ofSce  until  April,  1867 ;  that  on  the  Ist  day  of  July, 
1865,  said  warrant  not  having  been  paid,  the  said  Kinsey  pre- 
sented the  same  to  appellant,  as  such  trustee,  for  payment ; 
that,  having  the  necessary  funds  in  his  hands  as  such  trustee, 
he  paid  said  warrant,  with  the  interest  thereon,  amounting  to 
(173,  to  said  Kinsey,  and  received  from  him  said  warrant,  as 
a  voucher  and  as  evidence  of  payment;  that  he  kept  no  ac- 
count or  memorandum  of  the  money  so  paid,  other  than  by 
said  voucher;  that  afler  he  had  made  such  payment,  and  be- 
fore the  3d  day  of  September,  1867,  said  warrant  was,  without 
&ult  of  the  appellant,  mislaid  and  lost,  and  so  remained  until 
the  1st  day  of  March,  1879 ;  that  on  the  3d  day  of  Septem- 
ber, 1867,  after  the  expiration  of  the  plaintiflf's  term  of  office, 
he  made  a  final  settlement  with  the  board  of  commissioners  of 
the  county  of  Scott,  of  his  receipts  and  disbursements,  acta 
and  doings  as  the  trustee  of  said  Jennings  School  Township ; 
that  because  of  the  loss  of  said  warrant  and  voucher  he  did 
not  know  that  he  had  paid  said  Kinsey  the  sum  of  $173,  and 
that  he  was,  in  said  settlement,  entitled  to  credit  for  the  same ; 
that  the  board  of  commissioners  did  not  know  that  he  had 
made  such  payment;  that  thereby  there  "arose  and  existed  a 
mutual  mistake  between  the  appellant  and  said  board  at  the 
time  of  said  settlement,  from  which  it  was  mutually  believed 
that  appellant  had  not  paid  said  sum  to  said  Kinsey ;  that,  be- 
cause of  said  mistake,  the  board  required  the  appellant  to  pay, 
and  he  did,  on  said  3d  day  of  September,  1867,  pay  over  to 
the  treasurer  of  Scott  county,  said  sum  of  ?173,  being  the 
amount  paid  by  him  to  said  Kinsey,  on  said  warrant,  for  the 
use  of  the  appellee ;  that  the  appellant  did  not  discover  said 
mistake  and  lost  warrant  until  the  1st  day  of  March,  1879, 
and  immediately  thereafler  he  notified  said  board  and  the  ap- 
pellee of  said  fact,  and  requested  each  to  correct  said  mistake, 
which  they  refused  to  do. 
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The  third  paragraph  states  that  the  appellant  had  been 
elected  and  qualified  as  trustee  of  Jennings  township  on  the 
Ist  day  of  April,  186-5;  that  there  came  into  his  hands,  as 
sach  trustee,  |700  belonging  to  the  special  school  fund  of 
said  township ;  that  during  the  time  the  appellant  was  trustee 
of  said  township,  he  paid  out  the  whole  of  said  fund  of  $700 
to  persons  having  demands  and  warrants  upon  said  school 
township,  and  by  mistake  paid  out  of  his  own  funds  $338.43 ; 
that  in  a  settlement  miide  with  the  board  of  commissioners 
of  Scott  county,  on  the  3d  day  of  September,  1867,  upon  a 
fill]  report  made  by  him,  to  the  board,  of  his  receipts  and 
disbursements,  acts  and  doings  as  such  trustee,  it  was  found 
and  determined  that  the  appellant  had  paid,  of  his  private 
funds,  the  sum  of  $338.43,  and  that  it  was  further  found  and 
agreed  by  said  board  that  the  appellee  was  indebted  to  the 
appellant  tn  said  sum  of  $338.43,  and  the  fact  entered  upon 
the  order  book  of  said  board,  a  copy  of  which  is  filed  with 
this  paragraph ;  that  said  sum  is  due  and  unpaid. 

So  much  of  the  settlement  with  the  board  as  is  material  is 
as  follows : 

"CoMMissioSERs'  CouKT,  Sept.  Term,  1867. 

"Now  comes  John  B.  Butt,  Sr.,  ex-trustee  of  Jennings  towD- 
ahip,  and  makes  final  settlement,  to  wit : 
Dr.,  to  common  school  fund,  June  term,  1867  .    .  $675  30 

Cr.,  by  voucher  on  treasurer 675  30 

Dr.,  to  road  fund $316' 66 

Cr,,  by  certificate  from  treasurer 306  77 

$9  88 

Cr.,  by  voucher  cash  over  treasurer 9  88 

Due  ex-trustee  from  township  fund $162  87 

Due  ex-trustee  from  special  school  fund 338  43" 

The  copy  of  the  record  filed  with  the  third  paragraph  of 
the  complaint,  shows  that  the  common  school  fund  and  the 
road  fund,  in  the  hands  of  the  appellant,  bad  been  adjusted  and 
settled,  but  nothing  more  is  said  about  the  special  school  fund. 

The  appellant  demurred  to  each  paragraph  of  the  com- 
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plaiDt.  The  demurrers  were  sustained.  The  appellant  elected 
to  stand  by  his  complaint,  and  final  judgment  was  rendered 
in  &vor  of  the  appellee. 

The  error  assigned  is  the  sustaining  of  the  demurrers  to 
the  complaint. 

Did  the  court  err  in  sustaining  the  demurrers  to  the  first 
and  second  paragraphs  of  the  complaint  ?  These  paragraphs 
are  substantially  the  same.  By  the  law  in  force  at  the  time^ 
it  was  provided  that  "  The  trustee  shall  examine  and  settle 
all  accounts  and  demands  chargeable  against  his  township, 
and  shall  keep  an  accurate  account  current  with  his  township^ 
which  shall  be  so  arranged  and  kept  as  to  show  the  amount 
received  and  paid  out  on  account  of  separate  and  distinct  funds^ 
and  to  whom  paid,  as  well  as  the  whole  receipts  and  ex- 
penditures, by  one  general  account,  and  shall  file  all  accounts 
as  vouchers,  and  report  the  same  to  the  county  board  in  his 
annual  settlement  therewith."  Section  10,  1  R.  S.  1876,  p. 
901.  Section  7  of  the  act  of  1865,  3  Ind.  Stat.  442,  in  force 
at  the  time  this  mistake  is  alleged  to  have  been  made,  is  sub- 
stantially the  same  as  the  above  provision,  and  requires  such 
accounts  to  be  kept  by  the  trustee  of  the  special  school  fund. 

The  manifest  purpose  of  these  provisions  of  the  statute  is 
to  require  the  trustee  to  keep  such  a  record  of  the  receipts  and 
expenditures  of  money  as  will  render  such  a  raistalte  as  that 
alleged  to  have  been  made  by  the  appellant  impossible — to 
compel  him  to  keep  an  accurate  record  of  the  money  by  him 
received  and  paid  out  as  trustee,  so  that  he  may  know  at  all 
times  just  how  he  stands  with  his  township.  If  the  appellant 
kept  an  account  of  the  money  paid  out  by  him  while  trustee, 
he  had  the  means  of  knowing,  at  the  time  he  settled  with  the 
board,  though  he  had  previously  lost  the  warrant,  how  much 
he  had  paid  Kinsey ;  if  he  did  not  keep  an  account  of  the 
money  so  pajd,  he  was  guilty  of  gross  and  inexcusable  official 
negligence  and  misconduct.  The  appellant  says,  in  the  para- 
graphs under  consideration,  that  he  kept  no  account  of  the 
money  paid  to  Kinsey.     He  offers  no  excuse  for  this  gross 
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dereliction  of  ofRcial  duty.  Because  of  this  feilure  to  obey 
the  law,  he  says  he  foi^ot,  and  did  not  know  at  the  time  he 
settled  with  the  board,  that  he  had  paid  Kinsey  out  of  the  spe- 
cial school  fund  (173.  Though  not  impossible,  it  seems  im- 
probable, that  he  should  have  made  sueh  a  payment  and  have 
fbi^tten  it,  though  he  had  mislaid  the  warrant.  His  igno~ 
ranee  of  the  &ct  was  the  result  of  his  own  negligence,  for 
which  he  offers  no  excuse.  In  view  of  the  law  and  the  al- 
leged &cts,  should  the  appellant  be  allowed  to  open  up  a  set- 
tlement made  by  him  as  trustee  ten  years  before,  and  based 
apon  his  official  statements,  because  of  an  alleged  mistake,  re- 
sulting from  his  avowed  official  negligence  ? 

It  is  said,  in  the  case  of  Board  of  GommissionerB,  etc.,  v. 
Gregory,  42  Ind.  32,  that  money,  paid  through  a  mistake  of 
&ct8,  with  the  means  of  knowing  the  fiicts  within  the  reach 
of  the  party  making  the  mistake,  can  not  be  recovered  back. 
Why  not  ?  Obviously  because  in  such  case  the  mistake  is  the 
result  of  the  party's  negligence.  This  is  the  only  reason  for 
which  the  recovery  could  be  denied.  In  this  case,  it  may  be 
said  that,  at  the  time  the  mistake  occurred,  the  appellant  had 
not  the  means  of  knowing  the  fiicts.  But  his  want  of  the 
means  of  knowing  the  &cts,  as  well  as  the  mistake  itself,  was 
the  result  of  his  gross  official  negligence.  It  may  be  said  that 
mistakes  always  result  from  omissions  or  inadvertence.  But 
there  is  a  palpable  difference  between  omissions  and  gross  and 
wil&l  neglect  of  duty.  The  former  are  excusable ;  the  latter 
are  without  excuse.  Reasonable  diligence  in  the  discharge  of 
his  duty  would  have  rendered  the  mistake  which  the  appel- 
lant claims  to  have  made  impossible;  to  grant  him  the  relief 
asked,  would  be  to  encourage  negligence  in  the  discharge  of 
official  duty.  This  should  not  be  done.  Beaver  v.  Tr'dtipo, 
24  Ind.  41.  We  think  there  was  no  error  in  sustaining  the 
demurrers  to  the  first  and  second  paragraphs  of  the  complaint. 

Did  the  court  err  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  complaint? 

The  appellee  insists  that  it  does  not  state  facts  sufficient  to 
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constitute  a  cause  of  action.  It  states  that  the  appellant  was 
acting  as  the  duly  elected  trustee  of  Jennings  School  Town- 
ship— the  appellee — from  April,  1865,  to  April,  1867;  that, 
as  such  trustee,  he  paid  by  mistake,  out  of  his  private  means, 
9338.43,  for  the  use  and  benefit  of  the  appellee,  and  that,  in 
his  settlement  as  such  trustee  with  the  board  of  commiBsionera 
of  Scott  county,  he  was  allowed  said  sum  against  the  appellee. 
The  statement  in  the  record  of  the  settlement  is,  "  Due  ex- 
trustee  from  special  school  fund,  $338.43."  This  statement 
is  not  the  cause  of  action.  The  advancement  of  the  money 
for  the  use  and  benefit  of  the  appellee  is  the  cause  of  action. 
It  also  appears,  from  the  &cts  stated,  that  if  the  money  was 
paid  out  by  mistake,  the  mistake  had  been  discovered  and  was 
known  to  the  parties  at  the  time  the  settlement  was  made,  else 
the  board  could  not  have  made  the  entry  that  it  was  due  the 
appellant.  The  cause  of  action  must  be  held  to  have  accrued 
on  the  3d  of  September,  1867.  Is  the  cause  of  action  barred 
by  the  statute  of  limitations,  and  is  the  question  raised  by  the 
demurrer?  The  question  is  not  raised,  unless  it  appears  upon 
the  &ce  of  the  complaint  tliat  the  cause  of  action  accrued  more 
than  six  years  before  the  commencement  of  the  suit,  and  that 
neither  party  is  within  any  of  the  exceptions  contained  in  the 
statute. 

The  causeof  action  is  shown  to  have  accrued  in  September, 
1867,morethan  six  years  before  thecommencementofthesuit. 
It  is  also  shown  thatfrom  April,  1865,  to  April,  1867,  the  ap- 
pellant was  acting  as  the  duly  elected  and  qualified  trustee  of 
the  appellee,  and  that,  on  the  3d  day  of  September,  1867,  he 
was  present  before  the  board  of  commissioners  of  Soott  county, 
settling  his  accounts  as  such  trustee.  It  therefore  appears 
from  the  complaint,  not  by  direct  averment,  but  by  inevitable 
inference,  that,  at  the  time  the  cause  of  action  accrued,  the  ap- 
pellee existed  in  Indiana  and  could  not  exist  elsewhere ;  that 
the  appellant  was  not  a  married  woman ;  that  he  was  not  under 
the  age  of  twenty-one  years,  nor  of  unsound  mind,  nor  im- 
prisoned, nor  out  of  the  United  States.     It  follows,  therefore, 
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that,  at  the  time  the  cause  of  action  accrued,  neither  party  was 
under  any  disability,  and  that  the  ease  is  not  within  any  of 
the  exceptions  contained  in  the  statute.  The  question  of  the 
statute  of  limitations  is  raised  by  the  demurrer,  and  is  a  bar 
to  the  third  paragraph  of  the  compUint.  There  was  no  error 
ID  sustaining  the  demurrer. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  appel- 
lant. 


Collins  i'.  Nei,80n  et  al. 

fniMDULOiFT  CosvEwvcE.—Citdiloi'g  Bm. — DefoKt. — In  a  suit  bj  ft  cred- 
itor to  set  aside  a  convejance  of  real  estate,  alleged  to  have  been  exe- 
cuted by  his  debtor  for  the  fraudulent  purpose  of  cheating,  hindering 
and  delajing  the  creditor  in  the  collection  of  the  debtor's  indebtedaess 
to  him,  the  answer  of  the  debtor,  to  the  effect  that,  at  the  time  of  the 
commencement  of  the  suit,  no  part  of  hifl  indebtedness  to  the  creditor  was 
due  and  unpaid,  will  conatiCute  a  complete  defence,  in  bar  of  aacb  lUit. 

From  the  Ohio  Circuit  Court. 

J.  B.  Coks  and  W.  S.  Holman,  for  appellant. 

A.  C.  Downey,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant  to  set  aside  a 
certain  deed  alleged  to  have  been  execut«d  on  the  I2th  day 
of  August,  1876,  by  the  appellee  Samuel  T.  Nelson,  to  hb 
co-appellee,  Mary  Nelson,  then  his  wife,  without  any  valuable 
consideration  whatever,  and  for  the  sole  purpose  of  hindering, 
cheating,  delaying  and  preventing  the  appellant  from  collect- 
ing the  just  indebtedness  to  him  of  said  Samuel  T.  Nelson, 
and  to  subject  the  lands  therein  described  to  sale  for  the  pay- 
ment of  said  indebtedness.  TheappcUees  jointly  answered  in 
three  paragraphs,  of  which  the  first  was  a  general  denial,  and 
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tach  of  the  other  two  paragi'aphs  stated  a  special  defence.  The 
appellant's  demurrers  to  each  of  the  second  and  third  para- 
graphs of  answer,  for  the  alleged  insufficiency  of  the  facts  therein 
to  constitut*  a  defence  to  his  action,  were  severally  overruled 
by  the  court,  and  to  each  of  these  rulings  he  excepted.  He 
refused  to  reply  to  either  of  said  paragraphs  of  answer,  and 
the  court  then  adjudged  that  he  take  nothing  by  his  suit,  and 
that  the  appellees  recover  of  him  their  costs  in  this  action  ex- 
pended. 

Errors  have  been  assigned  by  the  appellant  in  this  court, 
which  call  in  question  the  decisions  of  the  circuit  court  in 
overruling  his  demurrers  to  each  of  the  second  and  third  para- 
graphs of  appellctts*  answer. 

In  each  of  these  paragraphs  of  answer,  the  appellees  relied 
upon  substantially  the  same  facts,  as  constituting  adefence  to 
the  appellant's  action.  In  the  second  paragraph  of  their  an- 
swer, the  appellees  said,  in  substance,  that  true  it  was  that 
judgment  was  rendered  against  said  Samuel  T.  Nelson,  as  al- 
leged in  appellant's  complaint,  but  they  averred  that  the  same 
was  rendered  on  a  mortf;age  executed  by  said  Samuel  T.  Nel- 
son, and  the  notes  therein  mentioned  for  the  payment  of  the 
following  sums,  of  |700  each,  maturing  respectively  on  the 
first  days  of  April,  in  each  of  the  years  from  1877  to  1883 
both  inclusive,  and  of  $400  due  on  April  1st,  1884;  that,  by 
the  sale  of  the  mortgaged  premises,  the  first  five  of  said  notes 
were  fully  paid,  and  the  sum  of  $496.25  was  paid  on  the  sixth 
note,  which  would  mature  on  the  first  day  of  April,  1882; 
that,  in  a  proceeding  had  in  the  court  below,  at  its  October 
term,  1877,  subsequent  to  the  sale  of  said  mortgaged  premises, 
of  which  the  appellant  had  due  notice  and  to  which  he  ap- 
peared, the  court  found  that  there  would  be  due  the  appellant 
on  the  note  which  would  mature  on  the  first  day  of  April, 
1882,  a  balance  of  $332.90 ;  on  the  note  which  would  mature 
on  the  April  1st,  1883,  the  sum  of  $994;  and  on  the  note 
which  would  mature  on  April  1st,  1884,  the  sum  of$S92; 
and  that  the  appellant  should  not  be  entitled  to  execution  for 
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the  collection  of  said  uopaid  sums,  until  they  severally  ma- 
tured, and,  if  they  should  be  replevied,  not  until  after  the  stay 
of  execution.  Wherefore  the  appellees  said  that  the  appel- 
lant had  no  right  or  cause  of  action. 

In  the  third  paragraph  of  their  answer,  the  appellees  said 
that,  before  the  commencement  of  this  action,  the  said  Samuel 
T.  Nelson  had  fully  paid,  satisfied  and  discharged  all  of  his 
indebtedness  to  the  appellant,  which  had  then  matured,  or 
which  would  mature  prior  to  the  first  day  of  April,  1882. 

It  will  be  readily  seeu  that  each  of  these  paragraphs  of  an- 
swer is  liased  upon  the  theory  that  the  appellant  could  have 
no  cause  of  action  against  the  appellees,  or  either  of  them, 
for  the  recovery  of  the  debt  sued  for,  until  at  least  a  part  of 
6uch  debt  became  due  and  payable.  This  theory  is  sound 
and  reasonable.  The  record  shows  that  this  action  was  com- 
meuced  on  the  9th  day  of  October,  1877.  It  appeared,  from 
the  &cts  alleged  in  each  of  the  second  and  third  paragraphs 
of  answer,  admitted  to  be  true  by  the  appellant's  demurrers 
thereto,  that,  at  the  time  he  commenced  this  suit,  nothing  what- 
ever was  due  him  from  the  appellees,  or  either  of  them.  In- 
deed, by  his  demurrer  to  the  second  [wragrapb  of  answer,  he 
admitted  that  nothing  whatever  would  be  due  him  from  either 
of  the  appellees,  until  more  than  four  years  after  the  com- 
mencement of  this  suit.  The  general  rule  is,  that  an  action  \, 
will  not  lie  for  the  recovery  of  a  debt  until  some  part  of  it,  j 
at  least,  becomes  due  and  payable ;  and  we  know  of  no  good  I 
reason  why  this  rule  should  not  be  applicable  to  such  cases  as  f 
the  one  at  bar.  This  precise  question  was  before  this  court 
in  the  recent  case  of  Evana  v.  Tkomburg,  77  Ind.  106.  In 
that  case,  it  appeared  that  one  Passwater,  being  indebted  to 
the  appellants,  A.  S.  Evans  &  Co.,  executed  a  voluntary  con- 
veyance of  forty  acres  of  land  to  his  daughter,  Mrs.  Jane 
Thomburg,  with  the  fraudulent  intent,  etc. ;  and  that,  more 
than  five  months  before  such  indebtedness  became  due,  the 
said  A.  S.  Evans  &  Co.  commenced  a  suit  for  the  recovery 
of  the  debt,  and  to  have  Passwater's  conveyance  to  Mrs.  Thorn- 
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burg  declared  frauduleat  and  void  as  to  them,  etc.  It  \r&B 
held  that  the  suit  had  been  prematurely  instituted.  Speaking 
for  the  court,  Niblack,  J.,  said :  "  Until  the  note  became 
due  no  right  of  action  accrued  to  the  plaiutifls  upon  it,  and, 
until  a  right  of  action  accrued  to  them  upon  the  note,  they 
were  not  authorized  to  demand  that  the  land  conveyed  to  Mrs. 
Thomburg  should  be  made  subject  to  its  j«yment,  conceding 
the  conveyance  to  her  to  hav«  been  fraudulent  as  against  them. 
More  briefly  stated,  the  plaintiffs  had  no  right  to  demand  pay- 
ment of  the  note,  either  by  suit  or  otherwise,  until  it  became 
due." 

The  case  cited  is  decisive  of  the  case  now  before  us.  The 
&cts  stated  by  the  appellees,  in  each  of  the  second  and  third 
paragraphs  of  answer,  constituted  a  complete  bar  to  the  ap- 
pellant's present  action ;  for  they  clearly  showed  that,  when 
he  commenced  this  suit,  there  was  nothing  due  him  from  the 
appellees,  or  either  of  them,  on  the  alleged  indebtedness  de- 
scribed in  bis  complaint.  We  are  of  the  opinion,  therefore, 
that  the  court  did  not  ^rr  in  overruling  the  demurrers  to  the  . 
second  and  third  paragraphs  of  answer. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Washer  v.  The  Allensville,  Cekteb  Squabe  and 
Vevay  Tuenfike  Company. 

Fleahinq. — CimplaitU. —  TttrapHe  Oomptms. —  CarporaU  Eoilenet. — In  the 
complaint  of  a  turnpike  compan;,  an  allegation  of  the  date  when  its  ar- 
ticles of  association  were  filed  eufficieotly  ehoirs  the  beginning  of  its 
corporate  existence. 

Same. — Oorporatum. — Tn  the  complaint  of  a  corporation,  the  pleader  ie  not 
required  to  all^e  every  fact  necessary  to  its  original  organiiation,  or 
anticipate  supposed  defences  growing  out  of  irrq[ularitiee  occurring  in 
or  after  the  election  ol  directors. 
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Couim. — Ai^oiimed  TVrma. — JJeason/or  Ai^joumment. — The  act  of  Maicb  7tli, 
18T7,  T^^rding  adjourned  termB,  Acts  1877,  Reg.  Seas.,  page  28,  repealed 
the  act  of  Febraar?  12th,  1855,  K  S.  1881,  section  1333,  but  not  section 
7B3,  2  R.  S.  1876,  p.  313,  R.  S.  1881,  section  1332. 

Sake. — Jarudiction. — An  order  November  6th,  1878,  reciting  that  the  Oc- 
tober term  would  eipire  by  limitation  November  9th,  1878,  leaving  bus- 
iness pending  and  undisposed  of  for  want  of  time,  appointing  an  ad- 
journed term  for  MondBj.Novemberlltb, 1878,  and  directing  publication, 
sapplemented  bj  a  like  order  Kovember  9th,  1878,  and  due  proof  of  the 
publication  of  a  copj  of  the  order  in  the  designated  paper,  November 
Tth,  1678,  show  a  substantial  compliance  with  the  statutes,  and  that  the 
coart  meeting  Mondaj,  Novemberllth,  1878,  had  jurisdiction  of  parties 
appearing  without  objection,  and  of  the  subject-matter  of  their  cause 
tried  before  a  jury. 

EviDEHCE.— IWnpiie  Oompany. — Lott  Arlidet  of  Amoetation. — Oops. — Where 
it  ii  proved  that  the  original  articles  of  association  of  a  turnpike  com- 
pany are  lost,  the  record  of  the  copy  filed  in  the  recorder's  office  may  be 
given  in  evidence. 

SlVE. — Btxda  of  Oorporation, — The  books  of  a  corporation  are  competent 
evidence  for  and  againat  its  members  in  an  action  between  the  corpora- 
tion and  its  membeiB. 

Fbasttioe. — Iratmeiioa. — Dirtelittg  VenOet. — The  court  may,  in  a  proper 
case,  when  the  evidence  is  all  in,  direct  the  jury  to  find  a  verdict  in  favor 
of  the  party  entitled  to  it. 

Sun. — Si^rreme  Cburt. — Rteori. — Nev  TnaL — Unless  the  record  elsewhere 
show  tbeactioD  of  the  court  complained  of  in  a  motion  for  a  new  trial, 
no  question  arises  for  the  decision  of  the  Supreme  Court. 

TuBNPtKE. — Loeaiion. — The  description  of  a  turnpike  in  the  articles  of  as- 
sociation ot  the  company  organized  to  build  it,  is  a  location. 

From  the  Switzerland  Circuit  Court, 

8.  Carter  and  /.  B.  McOrellia,  for  appellant. 

W.  X>.  Ward  and  T.  lAvingg,  for  appellee. 

BlCKNELL,  C.  C. — This  was  an  action  by  the  appellee  agwnst 
the  appellaot  to  recover  Bfty  dollars,  the  price  of  two  ehares 
of  tJie  capital  stock  of  said  company  subscribed  for  by  the 
appellant.  ' 

A.  demurrer  t«  the  complaint  for  want  of  fects  sufficient, 
etc.,  was  overruled. 

The  answer  was  in  two  paragraphs,  duty  verified.  The  first 
paragraph  was  a  general  denial  of  "every  allegation  of  the 
complaint,  including  the  execution  of  the  instrument  sued  on." 
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The  second  paragraph  was  a  plea  of  nul  iiel  corporation. 

The  issues  were  tried  by  a  jury,  who  returned  a  verdict  for 
the  plaintiff,  the  appellee.  From  the  judgment  on  that  ver- 
dict this  appeal  was  taken. 

A  motion  for  a  new  trial  ivaa  overruled. 

The  appellant  assigns  errors  as  follows : 

1.  In  overruling  the  demurrer  to  the  complaint. 

2.  That  the  court  had  no  jurisdiction  of  the  subject  of  the 
action  and  no  jurisdiction  to  try  the  action,  at  the  time  it 
was  tried. 

3.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  complaint  avers  the  corporate  existence  of  the  plain- 
tiff, for  the  purpose  of  building  a  gravel  road  from  AUens- 
ville  to  the  end  of  the  Vevay,  Mt.  Sterling  and  Versailles 
turnpike  in  Swit^rcrland  county,  Indiana,  in  all  a  distance  of 
five  miles ;  that  the  articles  of  association  of  said  corporation 
were  filed  iu  the  recorder's  office  of  said  county  on  the  sec- 
ond day  of  January,  1870 ;  that  a  board  of  directors  of  said 
corporation  was  duly  elected  by  its  stockholders,  and  duly 
qualified;  that  said  directors  entered  upon  the  discharge  of 
their  duties ;  that  the  defendant  subscribed  for  two  shares  of 
$25  each  of  the  capital  stock  of  said  company  for  the  con- 
struction of  said  road ;  that  said  board,  before  this  suit  was 
commenced,  made  an  order,  requiring  the  subscribers  to  said 
stock  to  pay  the  amount  of  their  unpaid  subscriptions  to 
David  Scott,  the  treasurer  of  said  corporation,  at  his  resi- 
dence in  Jacksonville,  on  or  before  April  1st,  1872 ;  that  no- 
tice of  said  order  was  duly  givenf  by  publishing  the  same  in 
the  Veoay  ReoeiUe,  on  March  2d,  1872,  the  same  beinga  news- 
paper printed  and  published  in  said  county ;  that  said  sub- 
scription is  due  and  unpaid,  and  the  payment  thereof  has 
been  unreasonably  delayed,  and  that  plaintiff  is  entitled  to 
interest  thereon  from  said  April  1st,  1872,     Wherefore,  etc. 

A  copy  of  the  said  articles  of  association  was  annexed  to 
the  complaint  and  made  part  thereof,  and  was  as  follows : 
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"  We,  whose  names  are  hereto  subscribet],  form  ourselves 
into  a  corporation  for  the  purpose  of  constructing  and  own- 
ing a  macadamized  turnpike  from  the  town  of  AUeusville  to 
the  end  of  the  Vevay,  Mt.  Sterling  and  Versailles  turnpike 
in  Switzerland  county,  Indiana. 

"  Said  corporation  shall  be  known  as  the  Allensville,  Center 
Square  and  Vevay  Turnpike  Company.  Said  road  shall  be 
built  and  constructed  from  Allensville  to  the  end  of  the  Ve- 
vay, Mt.  Sterling  and  Versailles  turnpike,  commencing  at 
Allensville  and  running  thence  on  the  Vevay  and  Lawrence- 
burgh  road,  to  the  State  road  leading  from  Vevay  to  East  En- 
terprise ;  thence  on  said  highway  leading  from  said  Vevay 
and  I^wrenceburgb  road  to  said  Vevay  and  Enterprise  road, 
to  Center  Square ;  thence  on  said  Vevay  and  East  Enterprise 
road,  to  the  end  of  the  Vevay,  Mt.  Sterling  and  Versailles 
turnpike,  near  the  residence  of  James  Brown,  or  as  near  the 
above  named  route  as  a  good,  practicable  way  for  said  road 
«aD  be  had ;  that  the  capital  stock  of  said  company  shall  be 
fifteen  thousand  dollars,  to  be  divided  into  shares  of  twenty- 
five  dollars  a  share." 

Then  follow  the  names  and  residences  of  about  seventy-five 
subscribers,  with  the  amounts  by  them  respectively  subscribed, 
a^l^gating  upwards  of  $2,700,  and  among  them  is  the  de- 
fendant's subscription,  as  follows : 
■"Alexander  Washer,  Cotton  township f 60" 

In  tite  case  of  Fox  V.  The  Allensville,  Center  Square  and  Vevay 
Tampike  Co.,  46  Ind.'  31,  a  complaint,  substantially  the  same 
as  the  foregoing  complaint,  and  exhibiting  the  same  articles 
of  association,  was  held  good  upon  demurrer.  And  in  Ather- 
ton  V.  The  Sugar  Creek  and  Philadelphia  Turnpike  Co.,  67  Ind. 
334,  it  was  held  that  from  the  time  the  articles  of  association 
of  a  turnpike  company  are  filed  in  the  recorder's  ofBce  of  the 
proper  county,  the  association  is  to  be  deemed  a  corporation. 
The  same  ruling  was  made  in  Jamee  v.  The  Greensboro,  etc., 
JVnpiic  Co.,  47  Ind.  379.  It  was  held  in  Slanmdz  v.  The 
Vol.  81.— 6 
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VeraadUes  ajid  Osgood  Turnpike  Co.,  57  Ind.  457,  that  an  irregu- 
larity in  the  election  of  the  directors  of  a  turnpike  company 
is  no  defence  to  an  action  by  such  company  to  collect  stock 
subscribed  to  its  preliminary  articles  of  associatioD ;  and,  in  the 
case  above  cited,  67  Ind.  334,  it  was  held  that  the  same  rule 
applied  to  irregularities  occurring  after  the  election  of  direc- 
tors, which  are  merely  collateral  to  the  direct  proceedings 
necessary  to  enable  the  company  tocoUectthe  stock  subscribed 
to  its  preliminary  articles.  In  Staie,  ex  rel.  The  Monroe  Gravd 
Road  Co.,  V.  Stout,  61  Ind.  143,  it  was  said  by  this  court,  that, 
in  a  suit  by  a  corporation,  every  feet  necessary  to  the  esiet- 
ence  thereof  need  not  be  alleged,  either  generally  or  specifi- 
cally. There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

As  to  the  second  error  assigned,  the  point  made  is  that  liie 
court  lost  its  jurisdiction  by  adjourning  the  court  in  a  mode 
not  authorized  by  the  statutes. 

The  statutes  in  force  at  the  time  of  said  adjournment  were 
the  following : 

"If  any  judge  of  the  circuit  court  shall  adjourn  the  court 
before  having  gone  through  the  business  pending,  and  before 
the  expiration  of  the  time  fixed  by  law,  the  record  must  show 
the  reason  for  adjournment."     Practice  Act,  section  793. 

"  When  the  business  pending  in  any  of  the  courts  of  this 
State  shall  remain  undisposed  of  at  the  close  of  any  term  of 
court,  the  judge  may  adjourn  the  court  to  any  other  time  in 
vacation,  of  which  notice  shall  be  published  in  some  news- 
paper of  general  circulation  in  the  county,  and  at  such  ad- 
journed time  proceed  with  the  business  of  the  court,  as  a  part 
of  the  regular  term  of  said  court  at  which  the  adjournment 
was  ordered,  and  all  parties,  witnesses,  jurors  and  officers  shall 
attend  as  they  were  required  to  do  at  the  regular  term."  Acts 
1877,  Reg.  Sess.,  p.  28,  section  1. 

The  7th  section  of  this  last  mentioned  act  repeals  "  all  laws 
and  parts  of  laws  "  inconsistent  therewith ;  it  repeals,  there- 
fore, the  actof  February  12th,  1855, 2  R.  S.  1876,  p.  14,  which 
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provided  that  public  notice  of  the  adjournment  should  "be  given 
in  some  manner,  to  be  specified  by  said  court ; "  but  sectiori 
793  of  the  Practice  Act,  not  being  inconsistent  with  said  act 
of  1877,  is  not  repealed  thereby.  Slaughter  v.  Gregory,  16 
Ind.  250. 

The  record  shows  that  on  the  6th  day  of  November,  1878, 
the  court  entered  upon  its  order  book  an  order,  reciting  that 
the  October  term  of  court  would  expire  by  statutory  limita- 
tion on  the  9th  day  of  Novemjwr,  1878,  leaving  business  pen- 
ding, nndisposed  of  for  want  of  time,  and  declaring  that  "an 
adjourned  term  is  hereby  ordered  and  appointed  to  begin  on 
Monday,  November  11th,  1878,  for  the  transaction  and  dis- 
position of  such  business,  undisposed  of,"  and  that  "  such  ad- 
journed term  continue  as  part  of  this,  the  regular  term." 

The  order  fiirther  declared  that  all  parties,  witnesses,  offi- 
cers, and  petit  jurors,  should  attend  said  special  term  without 
further  notice  than  as  therein  required,  and  that  notice  of  the 
holding  of  said  adjourned  term  should  be  given  by  publica- 
tion of  a  copy  of  said  order,  certified  under  the  hand  and  seal 
of  the  clerk  of  the  court,  in  the  Vevay  ReveUte,  a  weekly  news- 
paper of  general  cireulation,  printed  and  published  in  said 
county  of  Switzerland,  such  publication  to  be  made  in  the  last 
issue  of  said  newspaper,  next  before  the  time  fixed  for  such 
adjourned  term. 

The  record  further  shows  that,  on  the  said  9th  day  of  No- 
vember, another  order  of  the  court  was  entered  in  the  order 
book,  to  wit :  "  The  time  allotted  by  law  for  the  continuance 
of  the  present  term  of  this  court  having  expired,  and  there 
being  business  pending  and  undisposed  of  for  want  of  time, 
court  is  now  adjourned  to  the  11th  day  of  November,  1878, 
at  9  o'clock  A.  M.,  at  which  time  an  adjourned  term  will  be 
held,  as  provided  for  in  an  order  made  and  entered  of  record, 
on  the  sixth  day  of  the  present  month,  providing  for  said  ad- 
journment, and  pursuant  to  notice  as  therein  provided,  for  the 
disposal  of  such  unfinished  business;  court  is  now  adjourned 
until  Monday,  November  llth,  1878,  at  9  o'clock  A.  M." 
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The  record  further  shows  that,  at  the  time  thus  appoioted, 
■the  court  met,  and  due  proof  was  made  of  the  publication  of 
a  duly  certified  copy  of  the  said  order  of  the  6th  of  Novem- 
ber, 1878,  in  the  issue  of  the  said  Vevay  Reveille,  on  the  7th 
of  November,  1878,  and  that  afterwards,  on  said  November 
11th,  1878,  the  parties  in  this  cause  appeared,  and  a  jury  came, 
and  there  was  a  trial,  without  any  objection  to  the  jurisdic- 
tion. 

We  think  the  record  shows  a  substantial  compliance  with 
the  statutes,  and  that  the  court,  at  said  adjourned  term,  had 
jurisdiction  of  the  subject-matter  and  of  the  parties;  the 
second  assignment  of  error  can  not  be  sustained. 

As  to  the  motion  for  a  new  trial,  it  was  founded  on  eleven 
alleged  reasons : 

Ist.  That  the  court  admitted  in  evidence,  over  the  objec- 
tions of  the  appellant,  a  certified  copy  of  a  copy  of  the  arti- 
cles of  association. 

There  was  no  available  error  in  this.  1  K.  S.  1876,  p. 
664,  section  1,  and  p.  662,  section  26.  It  was  proved  that 
after  a  copy  of  the  original  articles  was  filed  in  the  recorder's 
office,  the  original  articles  were  lost,  and  after  diligent  and 
proper  search  could  not  be  found,  and  the  person,  who  was 
recorder  when  the  original  articles  were  filed  in  his  office, 
brought  in  the  record  book  in  which  the  articles  were  recorded, 
and  stated  that  he  recorded  the  copy  filed  with  him,  and  then 
compared  the  record  with  the  original,  and  found  the  record 
to  be  a  correct  and  true  copy,  and  said  record  was  read  in  ev- 
idence; the  lost  articlesof  association  were  sufficiently  proved. 

The  second  reason  for  a  new  trial  is,  that  the  court  admit- 
ted in  evidence  the  record  book  of  the  company  containiag 
the  notice  of  a  call  for  an  election  of  directors,  and  m  admit- 
ting a  printed  notice  of  said  call. 

The  third  reason  is,  that  the  court  erred  in  admitting  in  ev- 
idence that  part  of  the  record  containing  the  oath  and  trans- 
actions of  the  board  of  directors,  on  pages  2,  3  and  33  of  said 
record. 
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The  fourth  roasoQ  is,  that  the  court  erred  in  admitting  in 
evidence  the  newspaper  notice  of  the  call  for  stock,  and  the 
testimony  of  Wm.  J.  Baird  in  connection  therewith. 

Tlie  fiflh  reason  is,  that  the  court  erred  in  admitting  the 
record  of  the  articles  of  association ;  and  reason  five  and  a 
half  is  that  the  court  erred  in  excluding  the  testimony  of  John 
P.  White. 

As  to  these  objections,  the  law  is  that  the  books  of  a  cor- 
poration are  competent  evidence  for  and  against  its  members 
in  an  action  between  the  corporation  and  its  members.  Fox 
V.  TAe  AllmmUe,  etc.,  T.  P.  Co.,  46  Ind.  31,  on  p.  38. 

The  notice  of  the  call  was  givei^  for  the  proper  length  of 
time  and  was  sufficiently  proved,  and  was  sufficient  in  sub- 
stance. There  was  no  error  in  admitting  in  evidence  the  rec- 
ord of  the  articles  of  association,  and  the  record  does  not 
show  that  John  P.  White  was  offered  aa  a  witness  and  ex- 
cluded. 

The  sixth  reason  for  a  new  trial  is,  that "  the  court  pre- 
vented the  defendant  from  going  to  the  jury  on  the  question 
whether  the  defendant  had  sworn  that  he  had  subscribed,  or 
authorized  John  P.  Butts  to  subscribe,  for  the  defendant,  the 
sum  of  ^50  payable  in  work  and  materials,  or  $50  with  the 
privilege  of  paying  it  in  work  or  materials,  if  the  defendant 
obtained  a  contract  thereon,  or,  if  he  did  not,  then  to  have  the 
privilege  of  paying  the  same  by  work  and  material  on  the 
contract  of  somebody  else,  and  the  court  announced  that  he 
had  watched  the  testimony  of  the  defendant,  and  that  he  had 
sworn  to  the  latter  state  of  iacts,  and  that  they  amounted  to 
an  uncoDditiooal  subscription,  and  declined  to  take  up  the 
time  of  the  court  in  permitting  the  defendant's  counsel  to 
argue  to  the  jury  which  state  of  tacts  the  defendant,  Washer, 
had  sworn  to,  and  gave  the  charge  given  in  the  record  Xo.  1, 
of  its  own  motion." 

The  bill  of  exceptions  contains  the  testimony  of  the  de- 
fendant, but  contains  nothing  whatever  in  reference  to  any 
action  of  the  court  in  refusing  to  permit  the  defendant's  coun- 
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sel  to  go  to  the  jury  on  the  questions  stated  in  said  sixth 
reason  for  a  new  trial.  Upon  the  sixth  reason  for  a  new  trial, 
therefore,  no  question  ts  presented  for  consideration.  Wood  v. 
Oram,  75  Ind.  207.      . 

The  other  reasons  for  a  new  trial  are : 

7th.  Error  in  giving  to  the  jury  ioBtmctioa  number  one, 
of  the  court's  owu  motion. 

8th.  Error  in  refusing  to  give  to  the  jury  instruction 
number  oae,  asked  for  by  the  defendant. 

9th.  That  the  verdict  is  not  sustained  by  sufficient  evidence. 

10th.  That  the  verdict  is  contrary  to  law. 

Instruction  number  one,  given  by  the  court  of  its  own  mo- 
tion, is  as  follows : 

"  Id  this  case  you  will  find  for  the  plaintiff  and  assess  her 
damages  at  the  amount  of  the  subscription  therein,  with  in- 
terest thereon  from  April  loth,  1872." 

In  Dodge  v.  Gaylord,  53  Ind.  365,  this  court  cited  with  ap- 
probation the  foHowiog  language  of  the  Supreme  Court  of 
"Wisconsin:  "The  practice  *  *  of  directing  a  verdict  in  proper 
cases,  when  the  evidence  is  all  in,  in  &vor  of  the  party  who 
may  be  entitled  to  it,  seems  never  to  have  been  questioned." 
(Mer  V.  Hurlbvl,  29  Wis.  152.  See  also  RvM  v.  Davix,  3 
Hill,  287.  Upon  the  evidence  given  in  the  bill  of  excep- 
tions, no  other  verdict  than  the  one  directed  by  the  court  could 
have  been  given.  There  was  no  error  in  said  instruction. 
Mututdman  v.  Pratt,  44  Ind.  126. 

The  instruction  number  one,  ashed  for  by  the  defendant,  is 
as  follows : 

"  The  defendant  asks  the  court  to  instruct  the  jury  that  the 
plaintiff  can  not  recover  in  this  case,  unless  the  jury  find, 
from  the  evidence,  that  the  plaintiff  located  their  said  turn- 
pike before  the  commencement  of  this  action." 

This  instruction  was  properly  refused ;  the  road  was  suffi- 
ciently described  in  the  articles  of  association ;  no  other  loca- 
tion was  necessary. 

The  verdict  was  sustained  by  sufficient  evidence  and  was 
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not  contrary  to  law.     There  is  no  substantial  error  in  the 
record.     The  judgment  ought  to  affirmed. 

Per  Cdbiah. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  jndgment  of  the  court  below  be  and  it  is 
hereby  Id  all  things  afGrmed,  at  the  costa  of  the  appellant. 


COTTEELL  ET  AL.  V.  COTTBELL. 

Specific  Pebfobuance.— Omfniel  for  Sale  of  XowL— Gn^ibtuit.— 2t(t»  tf 
Dtemitd  Vendor. — A  complaint  ogsimit  the  heirs  of  a  dscesBed  vendor,  for 
a  specific  performance  of  his  parol  cootract,  need  not  all^e  that  the  aO' 
cestor  had  an;  title  to  the  propert;  which  he  agre«d  to  convej. 

Evidence. —  Wiinemet. — Heir».^Stiiiement  o/'  Raty.—Oa  trial  of  an  action 
against  heirs,  founded  on  a  contract  with  the  ancestor,  to  obtain  title  to 
real  propertj,  a  party  incompetent  under  section  499,  B-  S.  I8S1,  U)  tes- 
tify, can  not  call  from  a  witness  his  own  statements  of  fact  made  to  the 
witness  before  and  during  examination. 

Sake.— What  may  not  be  given  in  evidence  directly,  can  not  be  given  in- 
directly. 

Sake.— A  party  who  is  an  incompetent  witness  to  give  in  evidence  a  con- 
▼eisetion  with  a  deceased  penon,  can  notgive  it  in  evidence  as  rehearsed 
by  him  to  another. 

PBACnCE.— Sfparo/ioB  (^  ffihWMM.— ftrtMS.— OMQrdian.— The  guardian  of 
a.  minor  defendant  is  within  the  rule  that  a  party,  although  a  witness, 
may  not  I>e  exclnded  from  the  oonrt  room,  under  an  order  for  the  sepa- 
ration of  witnesses. 

From  the  Parke  Circuit  Court. 

R.  Dunnigan,  W.  Mack,  J.  M.  Allen  and  8.  C.  Daxria,  for  ap- 
pellants. 

A.  B.  Garlton  and  J.  E.  Lamb,  for  appellee. 

Elliott,  C.  J. — The  complaint  of  the  appellee  is  agunst 
the  children  and  heirs  of  Joshua  Cottrell,  deceased,  and  seeks 
to  enforce  the  specific  performance  of  a  parol  contract  made 
with  the  deceased  in  his  lifetime. 
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The  complaint  is  badly  drawn,  but  we  think  states  a  cause 
of  action.  The  principal  obJL>etion  urged  against  it  is  that 
the  first  paragraph  does  not  allege  that  the  ancestor  of  appel- 
lants had  any  title  to  the  property  which  it  isallegcd  he  agreed 
to  convey,  and  is,  therefore,  bad.  There  are  facts  stated  which 
show  some  title  in  the  decedent.  It  certainly  appears  that 
his  title  was  sufficient  to  put  and  keep  the  appellee  in  posses- 
sion of  the  land  lor  many  years.  If  the  appellee  is  content 
with  such  title  as  a  conveyance  from  the  heirs  of  the  deceased 
vendor  will  convey,  the  appellants  should  not  be  allowed  to 
prevent  him  from  securing  it.  The  ancestor  had  bargained 
away  all  the  title  he  had,  and,  whether  that  was  much  or  little, 
the  appellee's  contract  vested  in  him  a  right  to  have  that  for 
which  he  had  contracted.  It  can  not  be  of  importance  to 
appellants  whether  that  title  was  perfect  or  imperfect,  for  the 
appellee  has  a  right  to  it,  whatever  its  character  may  be.  If 
he  is  satisfied,  they  can  not  complain,  for  it  never  descended 
to  them,  but'had  vested  in  the  appellee  prior  to  the  death  of 
their  ancestor. 

The  appellee  called  as  a  witneesone  of  the  defendants,  Isaac 
Cottrell,  and,  in  a  long  and  involved  interrogatory,  stated  a 
conversation  in  which  the  witness  was  given,  by  the  appellee, 
a  history  of  his  claim,  and  asked  if  such  a  conversation  did 
not  take  place.  In  permitting  this  question  to  be  asked  and 
answered,  the  court  committed  an  error.  The  appellee,  under 
the  statute  in  force  at  the  time  of  the  trial,  was  not  a  compe- 
tent witness,  for  the  action  was  upon  a  contract  made  with  the 
deceased  ancestor  of  the  heirs  against  whom  the  action  was 
instituted.  It  is  settled  that  in  such  cases  the  plaintiEF  is  not 
competent  to  testify  as  to  matters  which  occurred  prior  to  the 
death  of  the  ancestor.  Wiseman  v.  Wwemow,  73  Ind.  112. 
Such  a  method  as  that  adopted  would  enable  a  party  to  get 
before  a  jury  his  own  statement  of  a  transaction  with  the 
deceased  person.  A  party  prohibited  from  testifying  can  not 
secure  the  benefit  of  his  version  of  such  a  transaction  in  this 
manner.     To  permit  such  a  practice  would  make  it  easy  to 
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evade  a  wise  law,  and  would  encourage  the  manu&cturing  of 
testimony.  If  courts  were  to  tolerate  such  a  practice,  it  would 
gend  to  the  jury  the  statement  of  a  party  without  the  restraint 
imposed  by  an  oath.  It  would  be  fer  more  likely  to  result  in 
evil  than  to  permit  the  party  to  speak  to  the  jury  from  the 
witness  stand.  In  the  one  case  it  would  be  sworn  testimony, 
in  the  other  not.  What  may  not  be  done  directly,  can  not  be 
accomplished  by  indirection.  CHfi  v.  Shockley,  77  Ind.  297. 
Suppose,  for  the  sake  of  illustration,  that  John  Doe  has  a 
claim  against  the  estate  of  Richard  Roe,  deceased,  and  that 
he  goes  to  the  administrator,  or  to  any  other  person,  and,  in 
detail,  states  the  nature  of  his  contract.  Could  the  claimant, 
in  such  a  case,  prove  his  own  declarations  for  the  purpose  of 
establishing  bis  claim  ?  If  he  could,  then  all  any  claimant 
need  do  is  to  pour  into  the  ear  of  some  one  his  unsworn  ac- 
count of  a  transaction,  and  thus  make  good  his  claim. 

The  appellee  was  permitted  to  testify  as  to  the  statements 
made  by  him  to  the  witness,  Isaac  Cottrell.  This  was  error. 
A  party  can  not,  by  the  rehearsal  of  a  transaction  with  a  de- 
ceased person,  place  himself  in  a  situation  entitling  him  to 
testify  as  to  what  he  said  to  another  about  such  transaction. 

The  rule  allowing  a  party,  in  an  action  against  heirs,  upon 
a.  contract  with  their  ancestor,  to  testify  as  to  matters  occur- 
ring subsequent  to  the  ancestor's  death,  does  not  permit  him 
to  recite  his  version  of  an  alleged  contract  with  the  deceased, 
and  thus  get  it  before  the  jury. 

John  Dayton  was  the  guardian  of  one  of  the  minor  appeU 
laots,  and  as  such  was  in  attendance  at  court.  A  motion  was 
made  to  separate  witnesses,  and  the  court  excluded  Dayton 
from  the  court  room,  because  he  was  a  witness.  This  ruling 
was  erroneous.  In  Lame  v.  Rueseff,  26  Ind.  386,  it  was  said 
of  the  exclusion  of  a  party :  "This  proceeding  is  probably  with- 
out a  precedent.  The  right  of  a  party  litigant  to  be  present 
during  the  trial  of  his  cause,  that  he  may  he  heard  in  his  own 
behalf,  has  been  bo  long  accorded  by  universal  custom,  and  is 
BO  obviously  necessary  for  the  security  of  private  rights,  that 
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the  refusal  to  entertain  the  cause  at  all  would  scarcely  be  a 
greater  error  than  the  denial  of  this  privilege.  Besides,  it  is 
secured  hy  plain  and  positive  statute." 

The  iact  that  the  party  acts  in  a  representative  capacity 
does  not  make  any  difference.  The  guardian  is  bound  to 
luaiotain  the  interests  of  his  ward  qnite  as  earnestly  and  care- 
tully  as  if  they  were  his  own,  and  his  presence  in  court  is  as 
important  as  if  the  case  were  against  him  individually. 

Other  questions  are  discussed,  but,  as  the  judgment  must 
be  reversed  for  the  reasons  stated,  we  deem  it  imnecessaiy  to 
consider  them. 

Judgment  reversed. 


No.  91». 
Leaky  et  al.  v.  Smith  et  al. 

Uabiom  Scpebior  Court. — Sp^ial  and  Oeaeral  Tervt. — Aj^ieal  to  Aapreme 
CoutL — Atfi^meni  d/'  Erron. — An  appeal  will  not  lie  lo  the  Supreme 
Court  from  a  judgment  of  the  Marion  Superior  Court  at  apecial  term, 
btit  on)j  from  the  judgment  of  that  court  in  general  term.  Therefore, 
in  such  a  ciue,  the  aa\j  proper  asBignmeut  of  error,  on  appeal  to  the 
Supreme  Court,  a  that  the  auperior  court,  In  general  term,  had  erred  in 
affirming  or  reveraiug,  as  the  case  might  be,  the  judgment  of  the  court 
«t  special  term. 

From  the  Marion  Superior  Court. 
J.  B.  Julian  and  J.  F.  Jvlian,  for  appellants. 
J.  E.  McDonaid,  J.  M.  Butler,   O.   C.  Bvtler,  F.  B.  Mc- 
Donald, B,  W.  HarrUon  and  B.  8.  Higgina,  for  appellees. 

HowK,  J. — In  this  case,  the  appellants,  the  defendants  be- 
low, have  appealed  to  this  court  from  the  judgment  of  the 
Manon  Superior  Court,  in  general  term,  and  have  endorsed 
npon  the  record  the  following  assignment  of  errors : 
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"The  appellants,  by  counsel,  come  and  isay  that  the  court 
below  erred  in  this  cause,  as  shown  by  the  within  record : 

"Ist.  In  overruling  appellants'  motion  to  set  aside  de&ult 
and  publication  of  notice,  in  the  Boone  Circuit  Court. 

"2d.  Id  overruling  appellants'  motion  to  set  aside  de&ult 
and  pnblicatioQ  of  notice  in  the  Marion  Superior  Court. 

"  3d.  In  refusing  Honora  Leary  a  change  of  venue  from  the 
Marion  Superior  Court,  and  from  the  judge. 

"  4th.  Id  refusing  to  grant  a  new  trial  of  the  cause," 

It  will  be  observed,  that  not  one  of  these  supposed  errors 
is  based  upon  the  action  or  decision  of  the  court,  in  general 
term.  In  appeals  to  this  court  irom  the  Marion  Superior 
Court,  it  has  been  uniformly  held,  that  the  only  proper  as- 
signment of  error  here  is,  that  the  court,  in  general  term,  had 
erred  in  its  decision  in  affirming  or  reversing,  as  the  case 
might  be,  the  judgment  of  the  court  at  special  term.  Such 
an  assignment  of  error  will  bring  before  this  court  the  errors 
assigned  in  the  court  below,  in  general  term,  and  none  other ; 
and,  without  such  an  assignment  of  error  here,  no  question 
will  be  presented  for  the  decision  of  this  court.  Wesley  v. 
Mlford,  41  Ind.  413 ;  Cline  v.  Love,  47  Ind.  258 ;  Oo^n  v. 
CampbeU,  68  Ind.  452 ;  Bdneke  v.  Wurgler,  77  Ind.  468. 

The  obvious  reason  for  these  decisions  is,  that  the  statute, 
nnder  which  the  Marion  Superior  Court  is  organized,  does  not 
provide  for  any  appeal  from  any  order  or  judgment  of  the 
<ourt,  at  special  term,  directly  to  this  court;  but,  in  section 
27  of  the  statute,  it  is  provided  that  "Any  party  may  appeal 
to  the  Supreme  Court  from  the  order  or  judgment  of  gen- 
«ral  term,"  etc.  2  R.  S.  1876,  p.  27 ;  section  401,  Civil  Code 
of  1881 ;  section  1362,  R.  8.  1881. 

We  find  no  available  error  in  the  record  of  this  cause. 

The  judgment  is  aG&rmed,  with  costs. 
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No.  8472. 
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8L       M 

"^   '**!  Ataamtian  of  Ersok.— iVa«tie«. — Uemttrrer,— Where  the  record  shows  th« 

IM  tail  BuatainiDg  of  demurrers  to  difiereat  answers,  nn  aesigiuaeDt  tbftt  the  coart 

~^ — ^  erred  in  BUBlaining  the  demurrer  to  tlie  answer  is  too  iDdefloite.     The 

IM   an|  particular  answer  intended  should  be  designated. 

gl     Dji  Same. — Atw  2Vioi— Causes  for  a  new  trial  can  not  be  aasipied  u  error.  The 

fiH   ugj  proper  assignment  is  upon  the  oTerruUng  of  the  motion  for  a  new  trial. 

From  the  Hancock  Circuit  Court. 

R.  D.  Logan  and  A.  A.  Faikenbwrg,  for  appellants. 

WooDB,  J. — Appeal  from  a  decree  of  foreclosure  of  a  mort- 
gage upon  real  estate.  The  appellee  has  filed  do  brief.  The 
appellants  have  assigned  the  following  errors : 

let.  The  finding  is  contrary  to  law. 

2d.  The  finding  is  contrary  to  the  evidence. 

3d.  The  court  assessed  the  damages  too  high. 

4th.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

5th.  The  court  erred  in  sustaining  the  demurrer  of  the 
plaintiff  to  the  defendants'  answer. 

The  complaint  is  unquestionably  good.  Demurrers  were 
sustained  to  more  than  one  answer,  end  to  other  answers 
were  overruled.  It  is,  therefore,  impossible  to  know  to  what 
answer  the  dth  specification  of  error  refers.  Besides  the  ap- 
pellants-' brief  is  silent  in  reference  to  the  rulings  on  de- 
murrer. 

The  first,  second  and  third  specifications  are  proper  causes 
for  a  new  trial,  but  are  not  proper  specifications  in  an  assign- 
ment of  errors.  The  proper  assignment  would  have  been 
that  the  court  erred  in  overruling  the  motion  of  the  appel- 
lants fi>r  a  new  trial.    This  has  been  often  decided. 

Judgment  affirmed,  with  costs. 

Petition  (or  a  lebearing  overruled. 
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No.  10,085. 

Pancake  v.  The  State. 

IjiTOTICATrao  LiqcoB.— Beer.— Seffinp  <m  Sunday.— Bn4tnee.— On  trial  of 
■n  indictment  for  eelling  liquor  on  Sunday,  evidence,  to  wit :  "Am  bum 
it  WW  on  Sunday.  Mr.  E.  got  a  giassof  beer  for  himseif  and  one  forme- 
Defendant  handed  ub  the  liquor;  K.  paid  for  it  five  cents  a  ftlass;  beer 
is  an  intoxicating  liquor,"  ahows  that  the  beer  bo  sold  was  an  intoxica- 
ting iliquor,  and  is  eufficieat  to  Bnstain  a  conviction. 

Same. — Jwfrwrion. — Amaiming  FaoL — Jujy. — Oq  such  trial,  it  was  error  to 
instniot  the  jury:  "ft  wouid  be  a  le^iEJmate  inference  for  you  to  draw 
that  the  witness,  in  saying  beer  was  intoxicating,  had  reference  to  the  beei 
spoken  of  by  him  when  be  said  he  had  purchased  beer  of  the  defend- 
ant." The  inference  from  the  facts  is  a  question  for  the  jury,  and  not  a 
matter  of  law  for  the  conrt 

Same. — Omttrmng  Emdenee.—Praetue.—^^'a  a  motion  for  a  new  trial,  chal- 
lenging the  sufficiency  of  the  evidence,  a  court  is  authorized  to  give  a 
coDStnic^on  to  the  testimony  of  wilnessfs  which  it  may  not  do  when 
giving  the  cause  to  the  jury. 

Same. — If  the  pvidence  show  that  liquor  was  sold  on  some  Sunday  within 
two  yeais  prior  to  the  return  of  the  indictment,  it  need  not  fix  the  pre- 
cise Sunday  within  that  time. 

From  the  Bartliolomew  Circuit  Court. 
Q.  W.  Oooper,  for  appellant. 

D.  P.  Bcddvnn,  Attorney  General,  W.  W.  Thomim  and  W. 
IHxon,  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — On  the  19th  day  of  December,  1881,  an  in- 
dictment waa  returned  against  Frank  Pancake,  the  appellant, 
for  selling  intoxicating  liquor,  in  a  less  quantity  than  a  quart, 
to  one  Charles  Knowlton,  on  the  28th  day  of  August,  1881, 
being  the  first  day  of  the  week,  commonly  called  Sunday. 

A  jury  returned  a  verdict  of  guilty  as  charged,  assessing  a 
fine  of  ten  dollars  against  the  appellant,  and,  first  refusing  to 
grant  a  new  trial,  the  court  rendered  judgment  upon  the  ver- 
dict. 

Questions  are  made  here  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  and  upon  certain  instructions 
given  to  the  jury. 
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One  Parley  Dixon  testified :  "  I  know  the  defendant  Pan- 
cake, and  Charles  Knowltoa,  named  in  the  indictmeDt.  The 
defendant  was  keeping  a  saloon  in  the  latter  part  of  the  year 
1881.  I  saw  Charles  Koowltoo  purchase  some  beer  of  the 
defendant  in  the  latter  part  of  the  year  1881.  It  was  just 
after  the  &ir  of  the  Bartholomew  Agricultural  Society  of  that 
year.  ******  It  \va8  either  the  first  or  second 
Sunday  aftier  the  &ir.  It  was  on  Sunday.  Am  sure  it  was  on 
Sunday.  Mr.  Knowlton  got  a  glass  of  beer  for  himself  and 
one  for  me.  Defendant  handed  us  the  liquor.  Knowlton  paid 
for  it  five  cents  a  glass.  Beer  is  an  intoxicating  liquor.  *  * 
*  *  *  *  Jt  was  in  Bartholomew  county,  State  of  Indi- 
ana, that  what  I  have  stated  relating  to  Charles  Knowlton's 
purchase  of  beer  from  defendant  took  place." 

One  George  Buxton  testified,  that  the  feir  of  the  Bartholo- 
mew Agricultural  Society,  for  the  year  1881,  commenced  on 
the  29th  day  of  August  of  that  year,  and  continued  until 
the  next  Saturday,  the  2d  day  of  September.  And  this  was 
substantially  all  the  evidence  given  in  the  cause. 

It  is  most  earnestly  contended  that  the  evidence  set  out  as 
above  did  not  either  show,  or  fairly  tend  to  show,  that  the 
beer  sold  by  the  appellant  to  Knowlton  was  an  intoxicating 
liquor,  and  that  hence  the  verdict  was  not  sustained  by  the 
evidence. 

Having  reference,  however,  to  the  connection  in  which  the 
witness,  Dixon,  stated  that  beer  was  an  intoxicating  liquor, 
we  are  of  the  opinion  that  he  intended  to  be  understood  as 
saying,  and  that  the  &ir  inference  from  all  he  said  on  that 
subject  was,  that  the  beer,  concerning  which  he  was  testifying 
as  having  been  sold  by  the  appellant,  was  an  intoxicating 
liquor. 

Taking  several  of  the  instructions  together,  the  court  said, 
in  substance,  to  the  jury,  that  proof  of  the  precise  time  at 
which  the  intoxicating  liquor  was  sold  was  immaterial,  pro- 
vided it  was  shown  to  have  been  sold  within  two  years  prior 
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to  the  19th  day  of  Uecemher,  18S1,  and  on  some  Sunday 
within  that  time. 

There  ^as  no  error  in  so  instructing  the  jury.  Moore's 
Criminal  I<aw,  section  367 ;  Buckiier  v.  The  State,  56  Ind.  207. 

The  authorities  cited  by  the  appellant  have  reference  to 
the  necessity  of  charging  some  definite  time  in  the  indictment, 
and  not  to  the  proof  which  is  required  as  to  the  time  of  the 
commission  of  the  ofTenoe. 

The  last  instruction  given  by  the  court,  known  as  No.  16, 
vas  as  follows : 

"  If  it  appears  from  the  evidence  that  a  witness  testified 
that  he  bought  beer  of  the  defendant,  and  he  is  asked  if  beer 
is  intoxicating,  and  he  says  it  is,  and  you  find  that  no  differ- 
ent kind  of  beer  has  been  mentioned  or  spoken  of  by  the 
witness  or  others  during  his  examination,  then,  in  such  an 
event,  it  would  be  a  legitimate  inference  for  you  to  draw  that 
the  witness,  in  saying  beer  was  intoxicating,  had  reference  to 
the  beer  spoken  of  by  him  when  he  said  he  had  purchased- 
beer  of  the  defendant." 

It  is  objected  to  this  instmetion  that  it  assumed  to  give  an 
unauthorized  construction  to  the  evidence,  and  thus  invaded 
die  province  of  the  jury.  That  objection  is  well  founded 
and  must  be  permitted  to  prevail.  What  was,  and  what  was 
not,  a  legitimate  inference  from  the  hypothetical  fects  enu- 
merated in  the  instruction,  was  a  question  of  fiict  for  the  jury, 
and  not  a  matter  of  law  for  the  decision  of  the  court.  The 
iuBtruction  can  not,  therefore,  be  sustained. 

Upon  a  motion  for  a  new  trial  challenging  the  sufficiency 
of  the  evidence,  a  court  is  authorized  to  give  a  construction 
to  the  testimony  of  witnesses  which  it  may  not  do  when  giv- 
ing the  cause  to  the  jury. 

The  judgment  is  reveraed,  and  the  cause  remanded  for  a 
new  trial. 
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The  MtSiL  iNsnRANCE  Company  v.  Kittles  et  al. 

FiBB  Insurance. — Pleading. — Conditiim  PrtecdtnL — "FvifUed"  and  "F!er- 
fonaed  "  EqiaxalenL — The  allegation  in  a  complaint,  in  an  action  upon  an 
inaurance  polic]',  that  "the  plaiatilTB  duly  fulfilled  all  the  conditions  of 
said  agreement  and  iDsurance  on  their  part,"  is  anfficient.  The  word 
"fulfilled"  IB  equivaleot  to  the  wotd  "performed,"  as  used  in  section  84 
of  the  code,  R.  8. 1881,  section  370. 

Same. — Notice,  iVoqf  and  I>emand.~ln  soch  case,  a  further  allegation  of 
due  notice  and  proof  of  loss,  and  demand  of  payment,  conNtitutea  no  part 
of  the  general  allegation  of  performance,  but  only  shoiTB  that  an  action 
had  accrued. 

Same. — ItteurabU  Interal  at  T^mt  of  Lo». — (/omplninl. — A  complaint  on  a 
policy  of  inaurance  must  show  that  the  plaintiff  had  an  insurable  inter- 
est at  the  time  of  the  losa. 

Sake. — B^xcgmenl  o/  Premvim QmetUaiion  <^  iUtgr. — Antatr. — Repay- 
ment of  unearned  premium  and  a  cancellation  of  the  policy  constitnte  a 
good  defence  to  a  complaint  on  an  assigned  policy  of  insurance  by  the 

Pleaddh). — Joird  ComjMxtd. — The  complaint  of  two  or  more  persons  must 

show  a  right  of  action  in  both. 
Sake. — Bad  Ammer  to  Bad  Oomplaaa. — A  bad  answer  is  good  enough  for  a 

bad  complaint. 
Practice. — Demwrrer  (hrrkd  Back. — A  demurrer  to  an  atuwer  should  be 

carried  back  and  sustained  to  a  bad  complaint 

From  the  Posey  Circuit  Court. 

W.  H.  DeWolf,  S.  K  Oiambera  and  W.  Loudon,  for  appel- 
lant 

A,  P.  Hovey,  O.  V.  Mim:ae8  and  JS.  M.  Spencer,  for  appellees. 

Fkanklin,  C, — This  is  an  action  hy  appellees  against  ap- 
pellant upon  a  policy  of  insurance  upon  a  dwelling-house, 
against  fire,  in  the  sumof  (1,500.  A  demurrer  was  overruled 
to  the  complaint,  and  a  demurrer  was  suatained  to  the  second, 
third,  fourth  and  sixth  paragraphs  of  the  answer,  to  which 
rulings  exceptions  were  reserved.  Trial  by  court,  finding  for 
appellees,  and,  over  a  motion  for  a  new  tarial,  judgment  was 
rendered  for  appellees  for  $1,000. 
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The  following  alleged  errors  have  been  assigned  in  this 
court: 

1st.  Overruling  the  demurrer  to  the  complaint. 

2d.  Sustaiaiog  the  demurrer  to  the  second,  third  and  fourth 
paragraphs  of  the  answer. 

3d.  Sustaining  the  demurrer  to  the  sixth  paragraph  of  the 
answe^. 

4th.  Striking  out  petition  for  stay  of  proceedings. 

6th.  Overruling  motion  for  a  new  trial. 

6th.  Overruling  motion  in  arrest  of  judgment, 

The  first  objection  to  the  complaint  is  that  it  does  not  al- 
lege the  performance  of  the  conditions  precedent,  in  the  policy, 
to  the  bringing  of  the  suit. 

The  policy  is  made  a  part  of  the  complaint,  and  the  follow- 
iog  averments  are  made  in  relation  to  the  performance  of  the 
conditions:  "  That  plaintifTs  duly  fulfilled  all  the  conditions 
of  said  agreement  and  insurance  on  their  part,  and  sixty  days 
before  the  bringing  of  this  suit,  to  wit,  on  the  25th  day  of 
June,  1879j  gave  defendant  due  notice  and  proof  of  said  loss, 
and  demanded  payment  of  said  loss  of  |1,500." 

Section  84  of  the  code  reads :  "  In  pleading  the  perform- 
ance of  a  condition  precedent  in  a  contract,  it  shall  be  suffi- 
oieut  to  allege,  generally,  that  the  party  performed  all  the  con- 
ditions on  his  part ;  if  the  allegation  be  denied,  the  facts  show- 
ing the  performance  must  be  proved  on  the  trial." 

But  it  is  insisted  that  the  use  of  the  word  "  fulfilled,"  in  this 
complaint,  is  not  equivalent  to  the  word  "performed"  in  the 
statute.  Webster  defines  the  word*"  fulfill,"  in  part,  to  mean 
to  perform  what  has  been  promised,  commanded  or  intended ; 
to  aocomplisb ;  to  effect ;  to  complete ;  to  effectuate ;  to  exe- 
cute. Hence,  the  word  "fulfilled,"  as  used  in  this  complaint, 
means  fully  performed,  and  is  equally  ae  strong  and  emphatic 
as  if  the  word  "  perfitrmed  "  had  been  used.  In  this  particular, 
the  complaint  in  this  case  differs  very  widely  from  that  in  the 
case  of  The  Home  Ijisuramx  Oo.  of  New  York  v.  Duke,  43  Ind. 
Vol.  81.— 7 
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418.  In  that  case,  there  was  no  general  averment  of  perform- 
ance, or  any  th  ing  like  it.  But  there  was  an  attempt  to  allege  spe- 
cific performance  of  the  conditions  precedent,  and,  only  having 
averred  performance  of  a  part  of  them,  and  that  part  imper- 
fectly, the  complaint  was  held  bad.  And,  in  that  case,  it  was 
held  that  it  was  not  necessary  to  resort  to  the  common-law 
practice  of  making  specific  averments  of  performance;  that  if 
the  general  allegation  in  accordance  with  the  statute  had  been 
made,  it  would  have  been  sufficient.  See,  also,  Maaon  v.  SeUz^ 
36  Ind.  516. 

We  think  the  word  "  fulfilled,"  as  used  in  this  complaint,  18 
near  enough  synonymous  with  the  word  "  performed,"  to  hold 
that  its  use  was  a  sufficient  compliance  with  the  statutory  pro- 
vision for  pleading,  generally,  the  performance  of  conditions 
precedent,  Richardson  v.  North  MiasouH  Ins.  Co.,  57  Mo. 
413 ;  Ferrer  v.  Home  Mutual  Ins.  Co.,  47  Cal.  416. 

It  is  further  insisted  that  because  the  plaiutiffis  furtheraverred 
that  due  notice  and  proof  of  said  loss  had  been  given  to  the 
defendant,  it  was  therefore  necessary  for  them  to  'go  on,  and 
specifically  aver  performance  of  each  of  the  conditions.  We 
do  not  think  so.  The  general  averment  was  good  without 
this  specification.  It  constituted  no  part  of  the  general  aver- 
ment of  performance.  It  only  showed  that  a  right  of  action 
had  accrued. 

Another  objection  to  this  complaint  is,  that  it  does  not 
show  any  insurable  interest  of  appellee  Edwards  in  the  in- 
sured property  at  the  time  of  its  loss  by  fire. 

The  complaint,  in  order  to  be  good,  must  show  that  &ct,  or 
some  subsequently  acquired  interest  in  the  policy. 

Appellee  Kittles  owned  the  property  insured;  he  bad  mort- 
gaged it  to  said  Edwards  as  trustee,  to  secure  a  loan  from  the 
Equitable  Trust  Company,  of  New  London,  Connecticut,  and, 
on  the  same  day  of  the  execution  of  the  policy  to  Kittles,  ap- 
pellant's agent  executed  the  following  writing :  "  Whereaa 
the  property  described  in  this  policy  has  been  conveyed  to 
Jonathan  Edwards  in  trust  to  secure  the  payment  of  a  certain 
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indebtedness  to  the  Equitable  Trust  Company,  of  New  Ixin- 
doD,  Cooneeticut,  or  its  assigDees,  therefore  the  loss,  if  any, 
is  made  payable  to  said  Jonathan  Edwards,  trustee,  or  his  suc- 
cessor in  trust,  as  his  interest  may  appear.  Now  it  is  agreed 
that  the  said  trustee  or  his  successor  in  trust  may,  at  any 
time,  waive  in  writing  his  right  to  recover  the  amount  of 
loss,  if  any,  under  this  policy,  in  which  event  it  shall  be  paid 
to  B^d  assured  or  owner  of  said  premises  under  the  provi- 
sions of  this  policy.  In  testimony  that  the  foregoing  provi- 
sions  are  made  a  part  of  policy  No.  339  of  the  ^tna  Insur- 
ance Company,  of  Hartford,  Connecticut,  to  which  they  are 
attached,  witness  my  hand  this  eighth  day  of  March,  1877. 
"Walter  L.  Sullivan,  Agent." 

The  complaint  avers  that  on  the  day  of  the  execution  of 
the  policy,  said  "  Kittles,  by  and  with  the  consent  of  defend- 
ant, assigned  and  transferred  said  policy  to  plaintilT  Jonathan 
Edwards,  trustee,  for  the  use  and  benefit  of  the  said  Equita- 
ble Trust  Company."  And  makes  the  foregoing  a  part  of  the 
complaint  as  an  eshibit. 

This  is  not  an  assignment  by  Kittles ;  it  is  executed  only 
by  appellant's  agent,  and,  being  made  a  part  of  the  complaint, 
is  to  control  the  allegation  in  the  complaint.  And  this  writ- 
ing attached  to  the  policy,  agreeing  to  pay  the  loss,  if  any,  as 
Edwards*  interest. may  appear,  makes  it  necessary  that  his  in- 
terest in  the  loss  should  appear  in  the  complaint.  There  is 
no  other  averment  in  the  complaint  in  relation  to  Edwards' 
interest  in  the  property  insured  or  the  loss.  It  was  about  one 
year  and  ten  months  after  the  execution  of  the  policy  when 
the  property  was  burned.  And  there  is  nothing  in  the  com- 
plaint showing  when  Edwards'  mortgage  matured,  or  that  it 
had  not  been  fiiUy  paid  off  before  the  burning  of  the  property. 

There  is  an  averment  in  the  complaint,  that,  after  the  in- 
sured house  was  burned,  it  was  rebuilt,  and  was  of  as  great 
value  as  the  insured  one  immediately  before  Uie  burning.  And 
if  f>lwards  still  hejd  any  claim  by  virtue  of  his  mortgage,  at 
the  time  of  the  burning,  when  this  suit  war,  commenced,  his 
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BecQrity  for  its  payment  was  not  in  the  least  diminished  by  the 
burning.  It  is  not  claimed  that  Edwards  acquired  any  inter- 
est in  the  policy  after  the  loss. 

The  complaint  is  joint,  and  a  right  of  action  must  appear 
in  both  the  plaintiff,  or  it  will  be  held  bad  on  demurrer. 

The  averments  of  the  complaint  do  not  show  any  insurable 
interest  of  Edwards  In  the  insured  property  at  the  time  of  its 
loss,  and  therefore  the  demurrer  to  the  complaint  should  have 
been  sustained.  The  Home  Iits.  Go.  v.  Duke,  75  Ind.  535; 
The  Aurora  Fire  Ins.  Co.  v.  Johnson,  46  Ind.  315. 

And  for  the  same  reasons  the  demurrer  to  the  3d  paragraph 
of  the  appellant's  answer  should  have  been  overruled.  That 
paragraph  averred  that  on  the  18th  day  of  February,  1879, 
long  before  the  burning  of  the  building  insured,  the  defend- 
ant, at  the  request  of  the  plaintiff*  Kittles,  cancelled  said 
policy  of  insurance,  and  then  and  there  paid  to  him  the  sum 
ef  thirteen  dollars,  that  sum  being  the  ratable  proportion  of 
the  premium  for  the  unexpired  term  of  said  policy,  which 
sum  of  money  was  then  and  there  received  and  accepted  by 
said  plaintiff.  This  was  a  sufficient  answer  to  the  complaint, 
which  did  not  show  a  right  of  action  except  in  Kittles,  And 
if  it  did  not  answer  the  complaint  as  to  Edwards,  it  was  good 
enough.  A  bad  answer  is  good  enough  for  a  bad  complaint 
The  demurrer  should  have  been  sustained  to  the  complaint 
instead  of  to  the  answer. 

It  is  unnecessary  to  decide  the  other  errors  assigned,  as 
they  may  not  f^in  arise  in  a  subsequent  trial.  For  the  error 
in  overruling  the  demurrer  to  the  complaint  the  judgment 
ought  to  be  reversed. 

Feb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  reversed,  at  appellees'  costs,  and  that  the  cause  be  re- 
manded,  with  instructions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  grant  the  plaintiffs  leave  to  amend, 
if  desired,  and  for  further  proceedings. 
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The  Second  National  Bask  of  Richmosd  r.  Huttos. 

Justice  of  the  Peace. — Jtuiadiciion. — Oivii  Aetton. — Anunmt  in  Qmfrorwfp. 
— The  jurUdictioa  of  a,  justice  of  the  peace,  in  civil  gaita  founded  on 
contract  or  turt,  under  section  1433,  B.  S.  1881,  is  limited  to  the  amount 
of  two  hundred  dollara. 

Sake.— Owipiaint— Bia  of  Jbrficufar^.— Where  a  bill  of  particulare,  filed 
with  the  complaint,  shows  that  the  plaintiff  'e  claim  or  cause  of  actios 
does  act  exceed  the  sum  of  two  hundred  dollars,  the  justice  will  have 
jurisdictioo  of  the  case,  even  though  the  prajer  of  the  complaint  is  for 
a  sam  in  excess  of  two  hundred  dollars ;  for,  in  such  case,  the  amount 
in  contrnvetsy  can  not  exceed  the  amount  of  the  demand  as  stated  in  th« 
bill  of  particulars. 

Sake. — Appeai/nm  Jiatiee. — Juriadielum  of  Oireuit  Omri. — If  the  jnsUce  of 
the  peace  have  jurisdiction  of  a  cause,  on  appeal  from  such  justice,  th* 
circuit  court  will  also  have  jurisdiction  of  such  cause. 

From  the  Wayne  Circuit  Court, 

W.  A.  Bictie,  for  appellant. 

W.  D.  FouUce  aod  J.  L.  Rape,  for  appellee. 

HowK,  J. — This  suit  was  commenced  by  the  appellant 
against  the  appellee,  before  a  justice  of  the  peace  of  Wayne 
county.  The  cause  was  tried  by  a  jury,  before  the  justice, 
resulting  in  a  verdict  for  the  appellant  in  the  sum  of  {195.77, 
and  judgment  was  rendered  accordingly.  From  this  judg- 
ment the  appellee,  Hutton,  appealed  to  the  circuit  court  of 
the  county.  In  that  court,  the  appellee  Hutton  filed  his 
written  motion  to  dismiss  the  action ;.  which  motion  was  sus- 
tained by  the  court,  and  judgment  was  rendered  against  the 
appellant  for  the  appellee's  costs. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the  fol- 
lowing decisions  of  the  circuit  court: 

1.  In  sustaining  appellee's  motion  to  dismiss,  and  in  dis- 
missing, this  action  for  the  want  of  jurisdiction  thereof  in  the 
justice  of  the  peace ;  and, 

2.  In  sustaining  appellee's  motion  to  dismiss,  and  in  dis- 
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missiDg,  this  action  for  the  want  of  jurisdiction  thereof  in  the 
circuit  court. 

In  his  written  motion  to  dismiBS  this  action,  the  appellee 
Hutton  assigned  the  following  causes  therefor: 

1.  "For  the  reason,  that  it  appeared  upon  the  transcript 
certified  by  the  justice,  and  upon  the  fiice  of  the  complaiDt 
filed  herein,  that  the  justice,  John  S.  Ljle,  hefore  whom  this 
case  was  tried,  had  uo  jurisdiction  of  this  suit,  for  the  reason 
that  the  amount  claimed  in  the  complaint  exceeds  the  sum  of 
J200 ; "  and, 

2.  "  For  the  further  reason,  that  it  appears  that  this  court, 
upon  appeal  from  the  sud  John  8.  Lyle,  has  no  jurisdiction 
of  this  action,  for  the  reason  that  the  complaint  in  suit  de- 
mands judgment  for  a  sum  exceeding  $200." 

If  the  first  of  these  two  causes  for  the  dismissal  of  this 
action  is  well  assigned,  it  ia  manifest  that  the  second  cause 
for  such  dismissal  must  also  be  well  assigned.  For  if  it  can 
be  correctly  said  that  the  justice  of  the  peace  had  no  jurisdic- 
tion of  this  action,  then  it  must  follow,  we  think,  that  the 
circuit  court  did  not,  and  could  not,  by  means  of  the  appeal 
from  the  judgment  of  the  justice,  acquire  jurisdiction  of  such 
action.  In  its  complaint,  the  appellant  alleged,  in  substance, 
that  on  the  10th  day  of  May,  1880,  the  appellee  became  and 
was  indebted  to  the  appellant  in  the  sum  of  $200,  for  money 
had  and  received  by  him  of  Lee  M.  Richey,  for  the  appel- 
lant's use,  and  in  the  further  sum  of  $200,  for  so  much  money 
had  and  received  by  him  for  the  appellant's  use,  and  in  the 
further  sum  of  $200,  for  money  collected  by  him  as  the  prop- 
erty of  appellant,  and  in  the  further  sum  of  $200,  for  money 
had  and  received  by  him,  being  dividend  due  appellant  on 
the  estate  of  Burtch,  Knox  &  Co.,  and  which  appellee  ap- 
propriated to  his  own  use,  all  of  which  he  promised  to  pay, 
but  &iled  and  refused  to  pay. 

The  prayer  of  this  complaint  was  as  follows ;  "Wherefore 
plaintiff*  claims  judgment,  by  reason  of  all  the  foregoing  mat- 


NOVEMBER  TERM,  1881. 


The  Second  National  Baak  of  Sichmond  t.  Hutton. 

ters  alleged  hereia,  ia  the  Barn  of  two  hundred  dollarB,  and 
interest  and  coats." 

In  section  10  of  the  act  of  Jane  Sth,  1852,  defining  the 
jurisdiction  of  justices  of  the  peace  in  civil  cases,  as  amended 
by  an  act  approved  March  11th,  1861,  it  is  provided  as  fol- 
lows :  "  Justices  of  the  peace  shall  have  jurisdiction  to  try 
and  determine  suits  founded  on  contracts  or  tort,  where  the 
debt  or  dstnt^  claimed  or  the  value  of  the  property  sought 
to  be  recovered  does  not  exceed  one  hundred  dollars,  and 
concurrent  jurisdiction  to  the  amount  of  two  hundred  dollars,'* 
etc.     2  R.  S.  1876,  p.  606;  section  1433,  R.  S.  1881. 

It  is  well  settled  by  the  decisions  of  this  court,  that  justices 
of  the  peace  have  only  such  special  and  limited  jurisdiction, 
in  the  trial  of  civil  causes,  as  may  have  been  conferred  upon 
them  by  statute.  Gregg  v.  Wooden,  7  Ind.  499 ;  WUley  v. 
Strickland,  8  Ind.  453 ;  The  Ohio,  dc.,  R.  R.  Go.  v.  Banna, 
16  Ind.  391 ;  Qiffrey  v.  Dudgeon,  38  Ind.  512;  Horton  v. 
^wyer,  59  Ind.  587;  TheStale,exrd.  Oonn,v.Forry,  64  Ind. 
260.  Ordinarily,  no  doubt,  in  a  civil  action  before  a  justice 
of  the  peace,  if  the  amount  for  which  judgment  is  demanded, 
in  the  prayer  of  the  complaint,  exceed  the  sum  of  two  bun- 
'dred  dollars,  the  justice  will  have  no  jurisdiction'of  the  action. 
This  is  the  general  rule  in  such  cases,  and  it  would  seem  that 
-the  court  below  acted  upon  this  rule,  in  sustaining  the  appel- 
lee's motion  for  the  dismissal  of  this  action.  Like  other  gen- 
-enil  rules,  this  one,  however,  has  its  exceptions.  If  it  ap- 
peared in  this  case,  as  we  think  it  did,  from  the  entire  cause 
of  action  filed  with  the  justice,  that  the  appellant's  demand, 
notwithstanding  the  prayer  of  its  complaint,  was  expressly 
limited  to  the  sum  of  $195,  so  that  it  could  not  lawfiilly  re- 
cover one  cent  even  in  excess  of  that  sum,  then  it  is  clear 
that  the  justice  had  jurisdiction  of  this  action,  and  that  the 
appellee's  motion  to  dismiss  the  suit  ought  to  have  been  over- 
ruled. 

In  its  complaint,  as  will  be  seen  from  our  summary  thereof, 
the  appellant  declared  against  the  ap[>ellee  on  the  common 
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oouDte.  With  ita«GOm plaint,  however,  the  appellant  filed  with 
the  justice  a  bill  of  particulars,  in  the  words  and  figures  fol- 
lowing, to  wit : 

"The  plaintiff  in  this  action,  on  the  common  counts,  files 
the  following  bill  of  particulars:  The  plaintifi*  held  a  claim 
on  the  estate  of  Burtch,  Knox  &  Co.,  of  Preble  county,  Ohio, 
aBsigned  to  it  by  Leander  Marshal,  being  dividend  on  about 
f3,300,  Lee  M.  Richey  and  others  being  assignees.  A  divi- 
dend was  declared  in  &vor  of  plaintiff's  claim,  of  (196,  and 
defendant  collected  and  appropriated  the  same  to  his  own  use, 
and  the  plaintiff  claims  the  $195." 

The  office  of  a  bill  of  particulars,  in  such  a  case  as  this,  is 
to  make  the  plaintiff's  precise  cause  of  action  more  certain, 
definite  and  specific,  than  the  same  has  been  stated  in  the 
oommon  counts.  In  such  a  catM?,  without  regard  to  what  may 
have  been  stated  in  general  terms  in  the  complaint,  the  plain- 
tiff's evidence  and  right  of  recovery  are  limited,  under  the 
law,  strictly  and  precisely,  to  the  exact  claim  or  cause  of  action 
shown  or  set  forth  in  the  bill  of  particulars.  Possibly,  the 
plaintiff  may  recover  less,  but  in  no  event  more,  than  the 
amount  of  the  demand  as  stated  in  the  bill  of  particulars.  la 
WicheU  V.  &nitk,  24  lad.  252,  the  cause  of  action  filed  with 
tiie  justice  was  in  the  form  of  aa  account,  which  was  footed 
to  be  |200,  though  the  correct  aggregate  of  the  items  was 
1200.75.  Thisaccountwas  thus  endorsed:  "Demand,  1176.75.'* 
The  jurisdiction  of  the  justice  to  trj-  the  cause  being  under 
consideration,  in  the  opinion  of  the  court,  Fsazer,  J.,  said : 
"The  amount  footed  on  the  account,  as  filed  with  the  justice, 
oa^t,  we  think,  to  be  taken  as  the  amount  for  which  judg- 
ment was  demanded,  in  the  absence  of  any  other  statement  of 
the  demand.  If  this  be  correct,  it  is  unnecessary  to  determine 
whether  the  demand  on  the  back  of  the  paper  ought  to  be  re- 
garded as  a  part  of  the  complunt,  though  the  indulgence  wliich 
has  always  been  extended  to  pleadings  injustices'  courts,  in  this 
State,  would,  doubtless,  justify  us  in  so  regarding  it.  Either 
of  these  propositions  settles  thequestion  against  the  appellant.'^ 
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If,  in  sHcli  a  caso,  the  endorsement  on  the  cause,  of  action 
ought  to  be  regarded  as  a  part  thereof,  for  the  purpose  of  de- 
termining whether  or  not  the  amount  of  the  demand  is  within 
the  jurisdiction  of  the  justice,  surely,  the  bill  of  particulars 
filed  with  the  complaint  ought  to  be  considered  as  a  controll- 
ing part  thereof,  for  the  purpose  of  determining  the  same  ques- 
tion. In  the  case  now  before  ub,  the  appellant's  demand  van 
limited  by  its  bill  of  particulars  to  the  precise  sum  of  $li)>j; 
and,  this  being  so,  we  are  of  the  opinion  that  the  cause  of 
action  was  within  the  jurisdiction  of  the  justice,  and,  of  course, 
of  the  court  below  on  the  appeal  thereto  from  the  justice.  It 
follows,  therefore,  that  the  court  erred  in  sustaining  the  ap- 
pellee's motion  for  the  dismissal  of  this  action,  for  either  or 
both  of  the  causes  assigned  therein. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  motion 
to  dismiss  the  action,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


The  Louisville,  New  Albany  and  Chicago  Bailboad 

Co.  0.  WUNDERLICH. 

fiiTFKKKE  CoOKT.— JSwepiiOTi.— florm&M  Aitotff.— Whare  an  exception  wm 
snatained  but  not  inaisled  upon  in  the  trial  court,  and  the  partj  secured 
all  the  right  he  waa  entitled  to,  this  irregularity  is  not  sufficient  ground 
for  reversal. 

SiKE.— aidmce.— Jfeo  Trial— A  party  complaining  o(  the  rfdmiwion  of 
evidence  must  atal«  bia  objections  to  the  trial  court,  and  except  to  the 
rulings  adveree  to  him ;  and  if  he  desires  to  present  a  question  thereon 
in  the  Supreme  Court,  he  must  assign  such  rulings  as  cause  tor  a  new  trial, 
and  point  out  with  reasonable  certainty  the  evidence  complained  of. 

From  the  Floyd  Circuit  Court. 

A.  Dowlinff,  for  apiiellant. 

8.  K.  Wolfe  and  /.  V.  KeUo,  for  appellee. 
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Elliott,  C.  J. — This  was  a  proceeding  by  the  appellant 
under  the  statute  authorizing  the  seizure  and  condemnation  of 
lands  for  railroad  purposes. 

An  exception  was  filed  by  the  appellee,  alleging  that  the 
appraisers  were  not  appointed  by  the  court  in  session,  nor  by 
the  judge  in  vacation.  The  appellant  moved  to  strike  out 
this  exception ;  this  motion  was  overruled.  We  do  not  find 
it  necessary  to  consider  or  decide  the  question  presented  by 
this  ruling,  for  the  record  shows  that  the  appellant  was  not  in- 
jured by  it.  The  exception  was  not  insisted  upon,  and  the 
question  at  issue  between  the  parties  as  to  the  value  of  the 
land  seized  was  submitted  to  a  jury.  No  harm  resulted,  and 
there  is  nothing  of  whiph  to  complain.  The  utmost  that  the 
appellant  could  have  obtained  if  the  motion  to  strike  out  had 
prevailed,  it  did  secure.  If,  on  the  contrary,  the  exception 
had  been  sustained,  the  appellant  would  have  been  defeated. 
All  that  the  appellant  could,  by  any  possibility,  have  been  en- 
titled to,  was  awarded,  namely,  a  trial  of  the  question  of  the 
value  of"  the  land  appropriated.  Where  a  party  secures  all 
the  right  to  which  he  is  entitled,  a  mere  irregularity  will  not 
be  sufficient  ground  for  reversal. 

It  is  argued  that  the  court  erred  in  admitting  evidence. 
There  are  two  unanswerable  reasons  why  this  argument  can 
not  prevail :  First.  A  party  complaining  of  the  admission 
of  evidence  must  state  his  objections  to  the  trial  court,  and 
except  to  the  rulings  adverse  to  him.  The  appellant  neither 
stated  objections,  nor  reserved  exceptions.  Second.  Where 
a  party  desires  to  present  a  question  upon  a  ruling  admitting 
evidence,  he  must  assign  such  ruling  as  a  cause  for  a  new 
trial,  and  point  out,  with  reasonable  certainty,  the  evidence 
alleged  to  have  been  erroneously  admitted.  The  admission 
of  evidence  is  not  assigned  as  a  cause  for  a  new  trial. 

We  can  not  disturb  the  verdict,  upon  the  ground  that  the 
jury  awarded  the  appellee  a  greater  sum  than  he  was  entitled 
to  recover.  There  is  much  conflict  in  the  evidence  as  to  the 
value  of  the  laud  seized,  but  there  is  evidence  fully  sustain- 
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iog  the  conclusion  reached  by  the  jury.   Thequestion  of  value 
was  one  peculiarly  and  exclusively  for  the  coDsideration  of  the 
jury,  and  it  would  violate  settled  rules  to  interfere  with  their 
verdict. 
Judgment  affirmed. 


No.  9199. 

Richardson  v.  Breweb. 

Tbupis. — Cbii^m(.—Oi(M«.— A  compiaint  in  trespass,  &Ilegiiigthftt"th* 
defendant  a  nlswfullj  broke  and  entered  theeioaeoi  the  pUintiff,  situate" 
in  the  conntj*  and  State,  "  and  took  and  carried  iwa/  therefrom  two 
bnndred  dozen  sheaves  of  wheat,  the  personal  property  of  the  plaintiff, 
without  license  BO  to  do,  to  the  damage,"  etc.,  is  sufficient 

8uiK— iWsmtaJ  Proptrhj. — A'mntnai  Domojra.— The  unlawful  removal  of  the 
personal  property  of  another  is  an  injury  for  which  the  law  {pvee  an 
acdon,  aad  from  which  it  implies  nominal  damages. 

From  the  Grant  Circuit  Court. 
/.  L.  Oueter,  for  appellant. 
S.  Brovmlee,  for  appellee. 

Morris,  C, — This  is  an  action  of  treapaas  commenced  by 
the  appellee  against  the  appellant  before  a  justice  of  the 
peace.     The  complaint  is  a.'^  follows : 

"  Martha  Brewer,  plaiotifT,  complains  of  H&gan  Richard- 
son, defendant,  and  says,  that  on  the  3d  and  6th  days  of 
July,  1S80,  the  defendant  unlawfully  broke  and  entered  the 
close  of  the  plaintiff,  situate  in  the  county  of  Grant  and  State 
of  Indiana,  and  took  and  carried  away  therefrom  two  hun- 
dred dozen  sheaves  of  wheat,  the  personal  property  of  the 
plaintiff,  without  license  so  to  do,  to  the  damage  of  the  plain- 
tiff one  hundred  and  fifty  dollars." 

Atrial  was  had  before  the  justice,  which  resulted  in  a  judg- 
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tnent  in  &vor  of  the  appellee.  The  appellant  appealed  to 
the  circuit  court.  Id  the  circuit  court  the  appellant  moved 
the  court  io  writing  to  dismiss  the  action  for  the  following 


1.  Because  the  complaint  does  not  state  &cts  sufBcient  to 
constitute  a  cause  of  action. 

2.  Because  the  complaint  does  not  describe  the  close  alleged 
to  have  been  broken, 

3.  The  complaint  does  not  show  whether  the  action  is  for 
trespass  to  personal  or  real  property. 

4.  Because  the  complaint  does  not  show  facts  sufficient  to 
bar  another  action. 

The  motion  was  overruled.  It  is  made  a  part  of  the  record 
by  bill  of  exceptions. 

A  trial  was  had  in  the  circuit  court,  which  also  resulted  in 
a  judgment  for  the  appellee.  A  motion  for  a  new  trial  was 
overruled.     The  evidence  is  not  in  the  record. 

The  errors  assigned  are  the  overruling  of  the  motion  to 
~  dismiss  the  action  and  the  overruling  of  the  motion  for  a. 
new  trial. 

The  only  question  discussed  is  the  overruling  of  the  mo- 
tion to  dismiss  the  action.  The  appelUnt  insists  that  the 
motion  to  dismiss  the  action  operated  as  a  demurrer  to  the 
complaint,  and  that,  as  Ihe  complaint  does  not  state  ikcts  suffi- 
cient to  constitute  a  cause  of  action,  the  motion  should  have 
been  sustained.  The  appellant  also  contends  that  it  is  im- 
possible to  determine  whether  the  complaint  alleges  an  in- 
jury to  real  estate  or  to  personal  property. 

We  think  the  complaint  clearly  charges  an  injury  to  per- 
sonal property.  It  avers  that  the  appellant,  without  leave,  un- 
lawfully took  and  carried  away  from  the  appellee's  close  two 
hundred  dozen  sheaves  of  wheat,  the  personal  property  of  the 
appellee.  The  word  "close  "  signifies  an  interest  in  the  soil, 
and  the  charge  that  the  appellant  took  the  sheaves  of  wheat 
from  the  appellee's  close  isequivalenttosaying  that  they  were 
taken  from  her  land  in  Grant  County,  Indiana.     It  was  not 
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necessary  to  describe  tlie  close  more  partfcularly.  The  sheaves 
of  wheat  are  averred  to  be  the  property  of  the  appellee,  and 
to  have  been  taken  and  carried  away,  without  leave,  by  the 
appellant.  This  was  a  sufficient  description  of  the  property, 
and  of  the  appellee's  right  to  the  possession  of  it.  Grtmour 
v.  Daniels,  7  Blaekf.  108. 

The  injury  complained  of  iathe  removal  of  the  wheat.  The 
tialawfiil  removal  of  the  personal  property  of  another  is  an 
injury  for  which  the  law  gives  an  action  and  from  which  it 
implies  nominal  damages  at  least. 

"  If  a  trespass  is  committed,  that  is,  if  a  right  is  invaded  or 
interfered  with,  although  without  any  actual  damage  resulting, 
the  person  to  whom  the  right  belongs  may  maintain  an  action 
and  recover  nominal  damages."  1  Sedgwick  Damages,  p.  88, 
note  (b),  7th  ed. 

There  was  no  error  in  overruling  the  motion  to  dismiss  the 
action.  This  is  the  only  question  in  the  case.  The  judgment 
should  be  affirmed. 

Per  CuBiAM. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  appel- 
lant 
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Goodwine  et  al.  v.  The  State,  ex  bel.  Flemino. 

TowiraHTP  TRnBTEB. — Sueeeuive  Bonds.— Li<Aility  of  Surttta. —  Edoppd.-— 
Tbe  BQretiea  opon  a  township  truet?e's  otBcinl  bond  are  Dot  liable  for 
defalcations  which  occurred  before  tbe  bond  was  given,  and  are  not  es- 
topped hj  the  act«,  boob  entries,  or  leportB  of  tbe  tnutae,  from  showing 
wtien  a  defalcation  in  fact  occurred. 

Same. — The  condition  of  a  township  trustee's  bond  embraces  "all  monej's 
helon^ng  to  the  township,"  and  therefore  includes  monej  received  from 
his  ptedeceasor  in  office. 

Same. — D^aleatvm. —  Vae  of  Totmxhip  Fundi. — A  township  trustee  is  not  a 
delaulteV  because  be  inreets  in  his  private  business  money  received  from 
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public  sources,  so  long  as  he  continiie»  roadv  to  pav  out  all  euids 
required  for  public  uses,  and  at  the  proper  time  is  readj  to  pa7  over 
to  his  successor  the  remaiDder  for  which  he  maj  then  l*e  accountable. 
ti&KE. — Jliikrc  to  Fa.y  Over  U>  Sacetmor. — The  failure  of  a  township  trustee 
to  pBj  over  to  hie  successor  the  sum  for  which  he  is  accountable,  though 
he  be  his  own  succesaor,  is  a  defalca^oa,  for  whioh  the  sureties  upon  his 
6rst  bond  are  lesponsible ;  but  if,  after  entering  upon  bis  second  term, 
he  make  the  defalcation  good  hj  paying  the  amouDt  thereof  to  Lutuself 
as  trustee,  he  then,  with  bis  auretiee,  becomea  liable  therefor  upon  his 

From  the  Warren  Circuit  Court 

J.  MoOaAe,  for  appeilante. 

W.  P.  Rhodes  and  A.  R.  Owen,  for  appellee. 

Woods,  J. — This  appeal  is  from  a  judgment  in  &vor  of  the 
appellee  against  the  appellants,  upon  the  official  bond  of  Jo- 
seph M.  Thomas,  as  trustee  of  Jordan  township,  in  Warren 
county,  the  appellants  Goodwine  and  Pence  being  charged  as 
the  sureties  upon  the  bond ;  and'the  relator  being  the  succes- 
sor of  Thomas,  as  trustee  of  the  township.  Thomas  has 
formally  declined  to  join  in  the  appeal  of  his  co-defendants, 
at  whose  request  the  court  found  the  ftcts  specially,  and  stated 
a  conclusion  of  law  in  &vor  of  the  appellee,  to  which  they 
saved  an  exception. 

The  &cts  stated  in  the  finding  of  the  court  are  substantially 
as  follows : 

1.  Joseph  M.  Thomas  was  elected  trustee  of  Jordan  town- 
ship, Warren  county,  Indiana,  in  October,  1872,  was  re- 
elected in  October,  1874,  and  ^;ain  re-elected  in  October, 
1876,  his  last  official  term  expiring  in  April,  1878,  when 
Thomas  C.  Fleming,  the  relator,  was  elected  his  successor  id 
the  trust,  and  still  holds  the  office. 

2.  Thomas,  as  such  trustee,  on  the  19th  day  of  October, 
1876,  duly  executed  his  official  bond  in  the  penalty  of  $5,000, 
with  bis  co-defendants  as  sureties,  which  bond  was  duly  ac- 
cepted and  approved,  as  alleged  in  the  complaint,  and  is  the 
bond  in  suit. 

3.  On  the  15th  day  of  October,  1876,  Thomas  filed  with 
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the  auditor  hia  annual  report  to  the  board  of  commissioners, 
showing  that  there  remained  in  his  hands  of  the  funds  of  the 
township  the  a^^regate  sum  of  $2,246.41.  This  sum  bad 
been  converted  by  Thomas  to  his  own  use,  and  was  invested 
in  cattle  and  stock,  which  he  then  had  upon  bis  &rm.  Said 
report  was  intended  to,  and  did,  close  his  official  doings  for  the 
term  immediately  preceding  the  one  in  which  the  bond  sued 
on  was  executed. 

4.  After  be  had  executed  the  bond  in  suit,  and  had  entered 
apon  his  last  oflioial  term,  there  came  to  his  hands,  of  the 
ftinds  of  the  township,  the  aggregate  sum  of  $5,248.40,  which 
was  received  upon  warrants  drawn  by  the  county  auditor  on 
the  county  treasurer.  During  the  same  time  he  received  the 
Luther  sum  of  |2,400,  which  he  realized  from  tbe  sale  of  his 
cattle  and  stock  aforesaid,  and  which  sale  he  made  for  the  pur- 
pose of  raising  money  to  reimburse  the  township  for  the 
moneys  converted  as  aforesaid,  and  the  latter  sum  of  $2,400 
he  used  and  applied  for  this  purpose,  paying  it  out  for  town- 
ship purposes  during  his  last  year  in  office.  After  entering 
upon  his  last  official  term  he  expended  for  township  purposes 
tlie  sum  of  $6,617.62. 

5.  On  tbe  8th  day  of  April,  1878,  at  the  close  of  bis  term 
of  office,  he  filed  with  the  county  auditor  his  final  report  as 
trustee,  showing  the  sum  of  $1,163.24  of  the  funds  of  the 
township  in  his  hands  unexpended,  no  part  of  which  has  been 
paid  over  to  his  successor,  the  relator. 

Counsel  for  tbe  appellant  insists  that  the  decision  of  the 
circuit  court  is  inconsistent  with  the  rulings  of  this  court  in 
Ohning  v.  City  ofEvansville,  66  Ind.  .59,  and  Lowry  v.  The  State, 
ex  rel,,  64  Ind,  421,  and  cases  cited,  wherein  the  doctrine  ia 
recognized  "  that  new  sureties  are  not  responsible  for  prior 
de&lcations,"  and  that  the  sureties  upon  an  officer's  bond  are 
not  estopped  by  his  acte,  entries  or  reports,  from  showing 
when  the  de&lcation  in  &ct  occurred.  Counsel  says :  "  Now, 
the  $2,400  received  for  his  stock,  at  no  time  while  in  his  hands, 
belonged  to  the  township  in  any  sense  whatever.     That  was 
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his  money,  and  its  receipt  from  the  purchaserof  his  Btock  was 
not  embraced  by  the  condition  of  the  bond,  because  that  con- 
dition only  embraced  money  received  by  him,  belonging  to 
the  township  in  some  sense ;  that  is,  money  received  by  him 
from  the  public  fiinds." 

The  &llacy  of  the  argument  is  manifest.  The  condition  of 
the  trustee's  bond  required  him  to  receive,  account  for  or  pay 
over  to  his  successor  "  all  moneys  belonging  to  the  township." 
This  was  broad  enough  to  include  all  moneys  due  the  town- 
ship from  his  predecessor  in  office,  and  the  &ct  that  he  was 
his  own  prodewjisor  does  not  alter  the  proposition. 

The  Oicts  found  by  the  court  show  that  Thomas  became  a 
de&ulter  in  his  prior  term  of  oflSce — not  because  he  invested 
money  received  from  public  sources  in  his  private  business, 
for  that  he  had  a  right  to  do,  so  long  as  he  kept  himself  ready 
to  pay  out  according  to  law  all  sums  required  for  public  uses. 
LinvUk  V.  Leintnffer,  72  Ind.  491,  and  cases  cited;  Bocard 
V.  The  State,  ex  rel.,  79  Ind.  270;  Brown  v..  The  Slate, 
ex  rel.,  78  Ind.   239.     But  because,  at  the  end  of  his  term, 

I  he  did  not  have  in  his  hands  to  turn  over,  and  did  not  turn 
over,  to  his  successor  (himself),  the  amount  for  which  he  was 
I  then  accountable.  And  had  he  never  made  good  this  dedi- 
cation, his  prior  bondsmen,  and  not  the  appellants,  would  have 
been  responsible  therefor.  He  did,  however,  make  it  good, 
:  as  the  fects  show.  By  the  sale  of  his  property,  he  obtained 
money  and  replaced  that  for  which  he  was  in  de&ult,  and, 
when  he  did  this,  the  appellants  became  liable  therefor,  as 
much  as  if  another  had  been  his  predecessor  in  the  office,  and 
that  other  had  been  in  like  de&ult  and  had  afterwards  made 
it  good  by  payment  to  Thomas  of  the  amount  due. 

The  finding,  however,  goes  further  than  this.  It  shows 
that,  besides  repaying  to  himself  as  trustee  the  amount  of  his 
prior  defalcation,  Thomas  applied  the  identical  money  used 
in  making  the  repayment  to  the  uses  of  his  trust  during  the 
term  covered  by  the  bond  in  suit,  from  which  it  necessarily 
results  that,  of  the  public  funds  received  upon  warrants  during 


NOVEMBER  TERM,  1881.  113 

Williams  t.  WilliamB  et  <d. 

that  term,  he  did  not  make  full  account;  and,  for  the  defi- 
ciency, the  court  gave  judgment  against  the  appellants,  aa  it 
was  eminently  just  and  lawful  to  do. 
Judgment  affirmed,  with  costs. 


No.  8913. 
Williams  c.  Williams  et  al, 

floBiB. — 7btatUm.~JiKtgmenl  dmduiive.—Suprrme  Orari.— The  Supreme  Court 
will  not  look  into  the  merits  of  a  cause  to  determine  whether  costs  are 
properlj  taxed,  but  will  regard  the  verdict  and  judgment  as  conelnsiT« 
upon  such  question  against  the  unsuccessful  party. 

Same. — DeeetUnt'a  ImolveTU  Eilale.—  ClaiminU'ii  Action  on  Adminatrator'i  Bond. 
— A  claimant  against  a  decedent's  insolvent  estate,  having  received  a  part 
of  her  claim,  and  failing,  in  an  action  on  the  administrator's  bond,  to  re- 
cover more,  may  not  complain  of  the  overruling  of  her  motion  to  tax 
against  her  adversaries  the  costs  from  the  commencement  of  the  action 
until  the  last  payment  to  her. 

From  the  Huntington  Circuit  Court. 
L.  P.  Milligan,  J.  C.  Branyan,  C.  W.  Watkins  and  M.  L. 
Spencer,  for  appellant. 
B.  M.  Cobb,  for  appellees. 

Elliott,  C.  J. — A  claim  for  seven  hundred  and  fifty  dol- 
lars was  allowed  against  the  estate  of  John  G.  Williams,  de- 
ceased, represented  by  the  appellee  Minerva  Williams,  in  Oc- 
tober, 1878,  and  during  the  year  1874  the  administratrix  paid 
on  the  claim  $244.87.  On  the  22d  day  of  May,  1878,  this 
action  was  commenced  by  the  appellant  on  the  bond  of  the 
admiaii^tratrix.  A  trial  was  had  and  verdict  returned  in  ap- 
pellant's iavor  on  the  17th  day  of  June,  1879.  On  the  motion 
of  the  appellees,  a  new  trial  was  granted.  The  second  trial 
resulted  in  a  verdict  in  their  &vor.  The  appellant  moved  to 
Vol.  81— 8 
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tax  the  appellees  with  all  costs  which  had  accrued  from  the 
time  of  the  filing  of  the  complaint  until  the  payment  of  the 
sum  of  $338.84,  which  was  some  time  in  September,  1879. 

On  the  14th  day  of  October  following,  the  appellees  filed 
an  answer,  alleging  the  payment  of  $338.84,  that  the  estate 
was  insolvent,  had  been  so  declared  by  the  court,  and  that  the 
sum  paid  van  all  the  appellant  was  entitled  to  receive. 

We  think  the  court;  did  right  in  overrulingappellant'e  mo- 
tion. If  she  had  accepted  the  sum  paid  as  a  full  satis&ctioD 
of  her  claim,  it  would  have  been  otherwise ;  but  she  chose  to 
demand  more,  and  to  compel  a  trial,  and  she  must  accept  the 
result  which  attends  an  unsuccessful  suitor.  Not  having  re- 
covered an  amount  sufficient  to  carry  costs,  she  can  not  have 
them  taxed  against  her  adversaries. 

The  case  of  The  Jefferaom-ille  R.  R.  Co.  v.  Weinman,  39  Ind. 
231,  is  not  in  point.  In  that  case  the  amount  paid  bythe  de- 
fendant was  accepted  in  full  satisfaction  of  the  claim,  and  the 
action  dismissed.  A  full  explanation  of  the  case  appears  in 
the  ca^e  of  The  JeffersoncilU  R.  R.  Co.  v.  Kalen,  39  Ind.  233, 
and  note. 

The  appellant  did  not  treat  the  payment  as  in  full,  and  was 
not,  of  course,  precluded  from  endea%'oping  to  collect  the  re- 
mainder claimed  by  her  in  excess  of  the  payment.  As  she 
chose  to  treat  the  payment  as  a  partial  one,  and  attempted  to 
enforce  a  claim  to  a  much  larger  sum,  she  is  not  in  a  situation 
to  demand  costs. 

We  can  not  look  into  the  merits  of  a  cause  to  determine 
whether  costs  are  properly  taxed.  The  verdict  and  judgment 
are,  upon  such  a  question,  conclusive  against  the  unsuccessful 
party.  We  can  not,  in  the  present  case,  examine  the  evidence 
to  ascertain  whether  the  appellees  oughtor  ought  not  to  have 
recovered  judgment.  The  judgment  determines  that  the  ap- 
pellant was  not  entitled  to  any  recovery,  and  we  can  not,  upon 
a  motion  such  as  that  filed,  look  beyond  the  judgment  of  the 
trial  court. 

Judgment  affirmed. 
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No.  S5T3. 

Shobt  v.  Stctbhan  et  al. 

PBACTICM.—Ratitid  Qaatitm  ^  Lam.—Apptai  to  Suprtme  ChmU—SlatuU 
Ouufrttccj. — A  MMired  question  of  law  can  not  be  preeentod  noder  sec- 
tion 630,  B.  B.  1881,  unices  it  appears  that  (be  particular  question  vir- 
tually anwe,  and  was  decided  by  the  trial  court,  daring  the  progress  of 
the  cause. 

Sake. — Eie^itHR. — Indnuiion. — Record. — A  party  can  not  formulate  inch 
qnestion  of  law  as  he  conceives  to  be  involved  in  the  pleading  or  to 
arise  upon  the  facta  proved,  and  present  it  t«  the  Supreme  C^urt  under 
said  section  630 ;  and  where  such  question  arises  upon  an  instruction, 
the  record  most  contain  the  instruction,  and  it  must  appear  that  an  ex- 
ception was  taken  to  the  ruling  of  the  court 

From  the  Elkhart  Circuit  Court. 

L.  Warner,  J.  M.  Vanfled  and  E.  C.  BitM,  for  appellant 

J.  H.  Baker  and  /.  A.  S.  MUchdl,  for  appelleea. 

Best,  C. — The  questions  sought  to  be  presented  by  this 
record  are  brought  upon  bill  of  exceptions  only,  under  sec- 
tion 347  of  the  code. 

The  bill  of  exceptions  recites,  "That  at  the  proper  time  the 
plaintiff  notified  the  court  that  it  desired  to  take  the  following 
questions  of  law  to  the  Supreme  Court,  under  section  347  of 
the  code,  to  wit : 

"Ist.  Did  the  feet  that  Longley  procured  Miller  to  sign 
eaid  bond  on  Sunday,  dellveriag  the  same  to  the  plaintiff  on 
a  secular  day,  without  notice  that  it  was  signed  on  Sunday, 
give  Miller  a  valid  defence  to  the  bond? 

"2d.  Was  or  was  not  the  defendant  Miller  bound  by  his  agree- 
ment to  pay  said  debt,  made  after  a  breach  of  the  condition 
of  said  bond  ? 

"  3d.  Was  there  any  issue  under  which  the  defendants  could 
prove  that  the  corporation  plaintiff  was  not  the  real  party  in 
interest,  or  that  said  Alfred  Short  owned  said  claim  individ- 
ually? 

"Whereupon  the  court,  on  motion  of  the  plaintiff,  in  order 
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to  enable  the  Supreme  Court  to  apprehend  and  properly  de- 
termine theabove  points,  ordered  that  the  following  matter  be 
made  part  of  the  record,  to  wit : 

"  Ist.  The  complaint  and  exhibit. 

"  2d.  The  4th,  6th  and  7th  paragraphs  of  the  answer. 

"  3d.  The  1st  and  4th  paragraphs  of  reply. 

"4th,  The  verdict  of  the  jurj-. 

"  5th.  Subdivisions  A,  B,  C,  D  and  P  of  third  cause  a»- 
iigned  in  the  motion  for  a  new  trial. 

"6th.  The  signatures  to  and  endorsements  upon  each  of 
taid  papers,  and  the  order  book  entries  showing  the  filing  of 
the  same  in  court;  the  entry  showing  the  time  given  to  file 
this  bill  of  exceptions;  the  final  judgment  of  the  court,  and 
no  other  entries  or  papers  whatever.  The  court  also  states 
that  the  evidence  tended  to  show  that  eaid  Longlcy  procured 
said  Miller  to  sign  said  bond  on  Sunday,  and  that  said  Miller 
delivered  said  bond  to  Longley  on  Sunday,  and  that  Longley 
delivered  said  bond  to  the  plaintiff  on  a  secular  day,  without 
any  notice  that  said  Miller  had  signed  it  on  Sunday ;  and  the 
evidence  tended  to  show  that  said  organ  No.  486  was  shipped 
to  said  Longley  after  the  delivery  of  said  bond  to  the  plain- 
tiff, and  sold  and  the  proceeds  thereof  received  by  said  Long- 
ley  before  the  plaintiff  knew  that  said  bond  was  signed  by  said 
Miller  on  Sunday.  And  the  court  instructed  the  jury  that  if 
said  Miller  signed  said  bond  on  Sunday,  their  verdict  must 
be  for  the  defendant  Miller,  unless  he  afterward  ratified  it 
in  such  way  as  to  bind  him,  to  which  ruling  of  the  court  the 
plaintiff,  at  the  proper  time,  by  counsel,  excepted. 

"  The  court  further  states  that  the  evidence  tendeiJ  to  show 
that  the  plaintiff's  t^nt,  Mr.  Warner,  before  the  commence- 
ment of  this  suit,  and  while  he  held  the  obligation  sued  upon 
as  an  attorney  for  collection,  presented  the  notes  mentioned 
in  the  complaint  to  the  defendant  Miller,  and  that  said  Miller 
then  promised  to  pay  his  half  of  the  same,  and  that  the  court 
instructed  the  jnr}'  that  if  this  evidence  was  found  to  be  true, 
and  also  that  said  Miller  signed  said  bond  on  Sunday,  he  could  ■ 
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not  be  bouDd  by  such  subsequent  promise,  unless  tHere  was 
some  new  consideration  for  it,  to  which  instruction  the  plain- 
tiff at  the  time,  by  counsel,  excepted. 

"And  the  court  further  states,  that  the  defendants  were  al- 
lowed, over  the  objection  of  the  plaintiff,  to  introduce  evidence 
that  said  Alfred  Short  personally  owned  said  ootee  mentioned 
in  the  complaint.  The  plaintiff  objected  to  said  evidence  be- 
cause of  irrelevance.  The  court  also  instructed  the  jury  that 
if  they  should  find  from  the  evidence  that  said  Alfred  Short  per- 
sonally owned  said  notes  before  and  at  the  commencement  of 
this  suit,  the  plaintiff  could  not  recover,  to  which  instruction 
the  plaintiff  at  the  time,  by  counsel,  excepted." 

The  appellees  insist  that  the  questions  presented  did  not 
arise,  and  were  not  decided  by  the  lower  court,  during  the 
progress  of  the  cause,  and,  therefore,  no  question  arises  for 
the  decision  of  this  court. 

For  the  purpose  of  determining  this  qnestion,  it  is  not  nec- 
essary to  set  out  the  pleadings  nor  the  residue  of  the  record. 
Section  347  of  the  code  reads :  "  Either  party  may  reserve 
any  question  of  law  decided  by  the  court  during  the  progress 
of  the  cause,  for  the  decision  of  the  Suprtme  Court.  Any  ques- 
tion of  law  so  reserved  may  be  taken  to  the  Supreme  Court 
upon  the  bill  of  exceptions  showing  the  decision,  or,  if  it 
arises  on  demurrer,  upon  the  pleadings  involved.  When  the 
question  so  reserved  is  shown  by  bill  of  exceptions,  the  party 
excepting  shall  notify  the  court  that  he  intends  to  take  the 
question  of  law  to  the  Supreme  Court  upon  the  bill  of  excep- 
tions only ;  and  the  court  shall  thereupon  cause  the  bill  of  ex- 
ceptions to  be  so  made  that  it  will  distinctly  and  briefly  em- 
brace so  much  of  the  record  of  the  cause  only  and  the  state- 
ment of  the  court,  as  will  enable  the  Supreme  Court  to  ap- 
prehend the  particular  question  involved." 

In  order  to  present  a  question  under  this  section  of  the 
code,  the  bill  of  exceptions  must  show  that  the  particular 
question  of  law  was  decided  by  the  court,  during  the  progress 
of  the  cause,  that  an  exception  was  reserved,  and  that  the  party 
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notified  the  court  that  he  iDteoded  to  take  the  question  of  law 
to  the  Supreme  Court  upon  the  bill  of  exceptions  only.  If 
the  particular  question  of  law  was  not  decided  by  the  lower 
court,  it  is  manifest  that  this  court  has  no  power  to  decide 
the  question.  This  court  can  only  review  such  questions  as 
have  beeo  decided  by  the  lower  court,  whether  they  are  pre- 
sented under  section  347  of  the  code  or  by  an  appeal  in  any 
other  mode. 

Again,  if  the  question  is  decided  during  the  progress  of  the 
cause,  an  exceptioa  must  be  reserved  to  the  decision,  in  order 
to  save  the  question.  This  rule  is  &miliar,  and  is  as  applica- 
ble to  a  questioD  reserved  under  section  347  of  the  code  as  to 
a  question  presented  in  any  other  way. 

Applying  these  rules  to  these  particular  questions,  it  ia 
manifest,  we  think,  that  they  present  no  question  for  decision. 
The  record  does  not  show  that  the  court  decided  either  one 
of  them,  nor  does  it  show  that  either  of  them  arose  in  such  a 
way  that  it  could  have  decided  them.  The  forms  of  the  ques- 
tions indicate  that  the  court  was  not  expected  to  decide  tbem, 
but  they  were  to  be  submitt-ed  to  this  court  for  decision  in  the 
first  instance.  This  can  not  be  done.  Nor  can  a  party  formu- 
late a  question  which  he  supposes  arises  upon  the  facts  under 
the  issues  and  obtain  a  decision  upon  it  in  such  way.  The 
questions  that  may  be  reserved  under  this  section  are  such  as 
actually  arise  and  are  decided  during  the  progres.s  of  the  cause 
— such,  for  instauce,  as  are  made  in  admitting  or  excluding 
testitnony,  in  giving  or  refusing  instructions,  etc.,  and  not  such 
as  the  party  conceives  to  be  involved  in  the  issues,  or  to  arise 
on  the  facts  proved. 

Neither  of  these  questions  arose  upon  demurrer  to  the  plead- 
ings, nor  upon  the  admission  of  the  testimony,  nor  in  giving 
the  instructions  t«  the  jury.  It  is  true  that  exceptions  were 
taken  to  the  several  instructions  given,  but  these  decisions 
were  not  reserved  under  said  section  and  are  not  presented. 
Besides,  if  they  had  been  reserved,  they  would  have  been  un- 
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availing,  for  the  reason  that  the  instructions  themselves  are 
not  in  the  record. 

For  these  reasons,  we  think  the  record  presents  no  question 
for  decision,  and  that  the  judgment  must  be  affirmed. 

Per  Cukiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  costs  of  appellant. 

On  Petition  for  a  Rehearing. 

EiLUOTT,  C.  J. — It  is  certainly  true  that  this  court  can  not 
be  called  upon  t«  decide  a  question  not  decided  by  the  trial 
court.  It  is  equally  true  that  the  record  must  affirmatively 
show  that  the  questions  sought  to  be  reserved  under  section 
347  of  the  code  of  1852  were  decided  by  Ihe  court  trying 
the  cause.  The  statement  of  the  party  to  the  court,  that  he 
desires  to  reserve  a  question,  is  not  sufficient.  The  record  must 
show  a  decision  upon  the  question,  and  must  contain  so  much 
of  the  proceedings  as  will  enable  the  appellate  court  to  fully 
uuderstaod  the  nature  of  the  question. 

The  statute  does  not  contemplate  the  reservation  of  mere 
abstract  questions.  Real  questions,  such  as  actually  arise  dur- 
ing the  progress  of  the  trial,  may  be  reserved,  but  not  mere 
general  questions,  which  are  not  presented  in  the  progress  of 
the  cause.  A  question  upon  an  instruction  may  doubtless  be 
reserved,  but  not  by  a  general  statement  of  the  abstract  ques- 
tion of  law  which  counsel  may  suppose  it  to  present.  The 
question,  in  such  a  case,  may  be  reserved  by  setting  out  the  in- 
struction, the  exception  to  it,  and  so  much  of  the  pleadings 
and  record  as  may  be  necessary  to  fully  and  accurately  pre- 
sent, on  appeal,  the  real  question  which  was  actually  presented 
to  and  passed  upon  by  the  trial  court. 

Petition  overruled. 

Woods,  J.,  did  not  participate  in  the  decision  of  this  cause. 
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Sheriff's  Sale.— Pfcodinj.— Jfii«6aj!rf  and  Wife.—Adwa  to  Qaitt  Tiile.~-A. 
complaint  by  two,  out  shown  to  be  husband  and  wife,  to  quiet  their  title 
to  Isnd  against  an  alleged  illegal  and  void  sale  made  by  a  sheriff  under 
an  execution  against  ooe  of  them,  presents  no  issue  except  the  validity 
of  the  sale,  and  does  not  require  a  determination  of  the  rights  in  the 
land  of  one  of  them  as  the  wife  of  the  other. 

Sake. — Seply. — Departure. — In  an  action  to  set  aside  a  sherifT's  sale,  a  re- 
ply, which  sets  up  different  irregularities  from  tliose  alleged  in  the  com- 
plaint, is  a  departure. 

BAit.B.^E:cteviion. — Appraittment. — Under  an  execution  upon  a  judgment, 
a  part  of  which  is  directed  to  be  collected  without  appraisement,  a  sale 
without  appraisement  is  proper. 

Same. — Rati  J&iaU  Fraudukallij  Ojtrfj/ed.— Real  estate,  which  the  deblor 
has  conveyed  or  caused  to  be  conveyed  with  intent  to  defraud  his  eredi- 
tore,  may  be  sold  without  appraisement  on  an  exectition  which  does  not 
waive  appraisement,  there  having  been  an  adjudication  that  the  con- 
veyance was  fraudulent,  although  the  adjudication  contain  no  express 
order  for  sale  without  appraisement. 

Same.— SJo/ute  Cmw^rwrf.- Section  381,  code  of  1852  (K  S.  1881,  section 
676),  does  not  apply  to  the  sale  on  execution  of  real  estnte  fraudulently 
conveyed  by  the  execution  debtor. 

Same. — Separate  RirtxU. — Sate  in  SViWn.^When  the  real  estate  consists  of 
eeparate  parcels,  and  the  rents  and  profits  and  the  fee  simple  of  tlie 
parcels,  singly  and  in  combinations  of  two,  three,  etc.,  have  been  prop- 
erly offered  and  no  bids  received,  the  parcels  may  be  all  offered  and 
sold  together. 

Sane — Inadequacy  of  Pi-ice. — Supreme  0)ur(.— When  the  offer  has  been 
properly  made  to  sell  in  parcels  and  in  combinations  ol  parcels,  and 
then  they  are  all  sold  together,  this  court  will  not,  on  account  of  alleged 
inadequacy  of  price,  review  the  finding  and  judgment  of  the  loner  court 
upholding  the  sale  of  real  estate  by  a  sheriff. 

Practice. — Etotpiionlo  Judgmeat. — A  general  exception  to  a  judgment  does 
not  bring  in  question  the  correctness  of  a  particular  part  of  the  judg- 

From  the  Marion  Superior  Court. 

T.  E.  Johnson,  for  appellants. 

W.  N.  Harding  and  A.  R.  Hove)/,  for  appellees. 

Woods,  J. — Complaint  in  two  paragraphs  by  the  appel- 
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lants  against  the  appellees,  the  first  being  to  quiet  the  title  of 
the  appellants  to  real  estate  described,  in  which  it  is  alleged  the 
appellees  claim  an  interest  by  virtue  of  a  sheriff's  sale,  which  i» 
declared  to  be  void ;  the  second  being  to  set  aaide  the  sheriff '9 
sale  on  account  of  certain  irregularities  and  defects,  which  are 


The  appellees  defended  under  the  sale,  setting  forth  the  facts 
in  detail,  and  claiming  that  the  sale  was  in  all  respects  regu- 
lar and  valid. 

The  appellants  replied  in  denial,  and  by  a  special  paragraph, 
wherein  it  is  alleged  that  the  price  bid  at  the  sale,  excepting 
the  amount  of  the  costs,  was  not  paid  to  the  sheriff,  nor  cred- 
ited on  the  execution. 

The  court  found  for  the  defendants,  and  gave  judgment  ac- 
cordingly, with  a  proviso  that  the  judgment  should  not  afTect 
whatever  right  the  appellant  Emma,  as  the  wife  of  her  co- 
appeltant,  had,  or  might  show  herself  to  have,  in  the  undi- 
vided third  of  the  property. 

There  was  a  general  exception  taken  by  the  appellants  to 
the  judgment,  but  no  objection  made  especially  to  the  proviso, 
nor  motion  to  strike  it  out  or  modify  it. 

The  error  assigned  at  the  general  term  was  the  overruling 
of  the  motion  for  a  new  trial.  That  ruling  is  therefore  the 
only  one  which  comes  before  us  for  review. 

Counsel  for  the  appellant  urges  strenuously  that  the  court 
had  no  right  to  put  the  proviso  named  above  in  its  judgment, 
but  should  have  determined  and  adjudged  what  the  rights  of 
Mrs.  Mugge  were,  and  quieted  her  title  accordingly,  as,  that 
was  "one  of  the  objects  of  the  suit." 

It  is  manifest,  however,  if  the  question  were  presented, 
that  the  complaint  was  not  framed  with  that  design,  and  is  not 
such  as  to  w^rant  such  a  decree.  It  does  not  appear  in 
either  par^raph  that  the  plaintiffs  are  husband  and  wife. 

A  joint  ownership  is  alleged,  and  that  their  title  is  clouded 
by  an  irregular  and  void  sheriff's  sale,  made  by  virtue  of  an 
execution  against  one  of  them.     The  only  issue  tendered, 
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therefore,  and  the  only  one  joined  by  the  answer,  was  the 
validity  of  that  sale.  On  that  issue  alone'  was  the  court  re- 
quired to  Rnd  and  adjudge;  and  it  is  certainly  not  available 
cause  for  complaint  by  the  appellants  or  either  of  them,  that 
the  court  limited  its  judgment  by  the  proviso,  which,  if  it 
has  any  effect,  is  for  their  benefit. 

The  principal  objections  made  to  the  sheriff's  sale  are :  That 
it  was  made  without  an  appraisement  of  the  rents  and  profits, 
and  of  the  property  itself,  that,  consisting  of  separate  parcels, 
the  property  was  sold  in  a  lump,  and  that  the  purchase  price 
was  not  paid,  nor  credited  on  the  writ. 

The  last  objection  has  no  foundation  in  the  evidence,  if 
evenin  the  pleading,  where  it  appears  only  in  the  reply,  and, 
in  reference  to  the  second  paragraph  of  the  complaint,  at 
least,  is  a  clear  departure. 

An  appraisement  was  not  necessary.  The  judgment  on 
which  the  execution  issued,  by  virtue  of  which  the  sale  was 
made,  was  for  a  sum  exceeding  a  thousand  dollars,  of  which 
an  amount  exceeding  three  hundred  dollars  was  directed,  in 
the  judgment,  to  be  collected  without  relief  from  valuation  or 
appraisement  laws,  the  remaining  portion  being  with  relief; 
and  these  fects  were  properly  recited  in  the  writ. 

It  necessarily  follows  that  so  long  as  any  part  of  the  sum 
due  upon  the  writ  remained  unpaid,  which  was  collectible  with- 
out relief,  a  sale  witliout  appraisement  was  lawful.  It  has 
been  held  that  the  sale  may  be  so  made  where  there  are  exe- 
cutions upon  three  judgments  simultaneously  rendered,  one 
of  which  only  is  without  relief.  Robinson  v.  Bush,  17  Ind. 
517.  And  so,  also,  in  case  ofa  judgment  in  attachment  ren- 
dered in  &vor  of  several  claimants,  when  several  executions 
are  issued  a^inst  the  property,  some  of  which  are  collectible 
without  appraisement.     Hhirk  v.  Wilson,  13  Jnd.  129. 

There  is  no  ground  for  making  a  distinction  where  different 
parts  of  a  judgment  are  collectible,  one  without  and  another 
with  appraisement.  Besides,  it  was  shown  that  the  title  to 
the  lands  in  question  had  been  put  in  the  name  of  the  appel- 
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lant  Emma,  and,  upon  complaint  of  the  judgment  plaintiff,  it 
bad  been  found  that  they  were  in  iact  the  lands  of  her  co- 
appellant,  the  judgment  defendant,  and  had  been  conveyed  to 
her  in  fraud  of  his  creditors,  and,  accordingly,  it  had  been 
ordered  and  adjudged  that  the  conveyance  be  set  aside  as 
fraudulent,  and  that  the  lands  be  sold  in  satisfaction  of  the 
said  judgment.  It  is  a  statutory  provision  that  property  con- 
veyed hy  a  debtor  with  intent  to  hinder,  delay  or  defraud  his 
«reditor8,  shall  be  sold  without  appraisement.  Code  of  1852, 
section  456,  R.  S.  1881,  section  743. 

It  is  su^ested  that  this  provision  does  not  apply  in  this 
instance,  because  the  conveyance  which  was  declared  fraudu- 
lent was  not  made  by  the  debtor ;  but  we  are  of  the  opinion 
that  it  applies  to  property  which  the  debtor  fraudulently  pro- 
cured to  be  conveyed  to  another,  and  which  ought  to  have 
been  conveyed  to  himself,  as  well  as  to  such  as  he  may  have 
had  in  his  own  name,  and  himself  have  fraudulently  conveyed 
to  another. 

It  is  further  objected  that  in  the  judgment  whereby  the  title 
of  Mrs.  Mugge  was  set  aside,  and  the  land  declared  subject  to 
the  execution  upon  said  Judgment,  it  was  not  ordered  that  the 
same  be  sold  without  appraisement;  and  it  is  insisted  that 
under  section  381  of  the  code,  R.S.  1881,  section  576,  "When 
ajudgment  is  to  be  executed  without  relief  from  appraisement 
laws,  it  shall  he  so  ordered  in  the  judgment." 

We  are  clear,  however,  tliat  the  provision  cited  is  not  ap- 
plicable. When  ajudgment  is  rendered  upon  a  contract  waiv- 
ing appraisement,  or  in  ca.'^es  wherein,  on  account  of  the  na- 
ture of  the  cause  of  action,  an  appraisement  is  not  allowed,  it 
must  be  so  expressed  in  order  that  the  execution  may  so  issue. 
StereitMn  v.  The  Stale,  ex  rel.,  71  Iiid.  52.  The  judgment 
whereby,  in  this  ca-se,  the  fraudulent  conveyance  was  set  aside, 
and  the  property  declared  subject  to  the  execution,  was  not, 
however,  the  judgment  by  virtue  of  which  the  sale  in  question 
was  made.  That  judgment  simply  settled  the  &ct  that  the 
fraudulent  conveyance  had  been  made,  and  that  the  property 
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was  subject  to  sale  on  the  execution.  It  followed,  as  matter 
of  law,  that  the  sale  should  be  without  appraisement,  even 
though  the  original  judgment  and  execution  had  not  so  pro- 
vided. 

It  remains  to  be  considered  whether  the  sale  ought  to  have 
been  set  aside  because  not  made  in  parcels.  The  sheriff's  re- 
turn shows  that  the  rents  and  profits  for  the  perioti  of  seven 
years,  of  each  parcel,  were  separately  offered,  and  then  of  the 
different  parcels  in  various  combinations,  and  of  all  together, 
and  then  each  parcel  in  fee  simple  was  offered,  and  in  like 
manner  the  different  parcels  iu  combinations  of  two,  three, 
etc.,  and,  no  bids  having  been  made,  the  parcels  were  all  of- 
fered together  and  struck  off  to  the  judgment  plaintiff  for  the 
sum  of  $1,202.61 ;  and  forll.l-W.OOof  that  sum  the  judgment 
plaintiff  receipted  upon  the  writ  in  full  thereof,  and  paid  the 
remainder  to  the  sheriff  in  satisfaction  of  the  costs. 

The  question,  therefore,  which  the  record  presents,  is 
whether,  after  making  a  proper  offer  of  the  rents  and  profits, 
and  of  the  fee  simple  of  different  parcels  of  real  estate,  the 
sheriff  may  offer  and  sell  the  parcels  together,  in  satis&ctioii 
of  an  execution.  The  question  has  been  decided  adversely  to 
the  appellants  in  Weaver  v.  Guyer,  59  Ind,  1 95. 

This  question,  however,  the  ap[>ellants'  counsel  has  not 
urged  upon  our  consideration,  the  point  of  the  argument 
which  he  makes  being  that  the  offer  in  parcels  was  a  nullity, 
because  made  without  au  appraisement — an  objection  which 
we  havesliown  to  be  unfounded. 

There  is  some  conflict  in  the  evidence  as  to  the  value  of  the 
land  sold,  and,  the  sheriff  having  offered  the  parcels  separately 
and  in  different  combinations  of  two,  three  or  more,  before 
offering  all  together,  there  is  no  ground  upon  which  this  court 
can  say  that  the  price  received  was  inadequate,  in  the  face  of 
the  finding  and  judgment  of  the  superior  court  to  the  contrary. 

Judgment  affirmed,  with  costs. 
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Bitters  r.  The  Boabd  op  Commissiosehs  op  Fulton 
County. 

CosarrrijTiONAL  Law. — PubHeation  of  Ddiaquatt  Tax,  lAXL — fees  and  Sal- 
aria. — Hepeai  <j/'  ISaluU. — Section  28  of  the  fee  aod  salar;  act  of  March 
31st,  1S79,  Acta  1879,  p.  130,  fixing  the  price  for  publishing  delinquent 
tax  lists,  is  enibnc«d  within  the  title  of  the  act  and  is  conBtitatioaal, 
and  repeals  th&t  clause  in  section  3  of  the  act  of  March  2lBt,  187S,  Acts 
1S79,  p.  199,  in  relatioD  to  such  publication. 

From  the  Fulton  Circuit  Court. 
J.  S.  Slick,  for  appellant. 
/.  Oonner,  for  appellee. 

Elliott,  C.  J. — Appellant  published  the  delinquent  tax 
list  of  Fulton  county,  and  claimed  compensation  at  the  rate 
ill  thirty-five  cents  for  each  description ;  the  county  board  re- 
fund to  allow  the  amouut  claimed,  but  did  allow  twenty  cents, 
and  the  circuit  court,  on  appeal,  sustained  the  judgment  of 
the  board. 

Two  acts  containing  provisions  relative  to  the  compensa- 
tion to  be  paid  for  publishing  the  delinquent  tax  lists  were 
passed  by  the  General  Assembly  at  the  session  of  1879,  the 
first  on  the  21st  and  the  second  on  the  31st  day  of  March,  In 
section  3  of  the  act  of  March  21st  is  a  provision  that  the 
county  auditor  shall  have  the  delinquent  list  published  "at  a 
cost  not  exceeding  twenty  cents  per  tract."  Acts  1879,  p. 
199.  Section  28  of  the  act  of  March  31st  reads  thus:  "For 
publishing  delinquent  list,  35  cents  for  each  description."  The 
first  act  is  amendatory  of,  and  supplementary  to,  "An  act  to 
provide  for  a  uniform  assessment  of  property,  and  for  the 
collection  and  return  of  taxes  thereon."  The  second  is  what 
is  generally  known  as  the  "  fee  and  salary  bill."  It  is  con- 
ceded by  appellee  that  if  section  28  of  the  latter  act  is  valid, 
it  repeals  the  clause  in  section  3  of  the  earlier  act  making  pro- 
vision for  printing  the  delinquent  list.  The  contention  is, 
that  section  28  is  unoonstitntionat. 
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It  is  a  femiliar  rule  that  laws  enacted  by  the  supreme  legis- 
lative power  of  the  State  will  be  upheld,  unless  they  are 
clearly  in  conflict  with  the  constitution.  In  doubtful  cases 
the  judiciary  will  respect  and  maintain  the  acts  of  the  legis- 
lative department  of  the  govemmeot. 

We  do  uot  think  it  can  be  justly  said  that  section  28  is  not 
within  the  title  of  the  act  of  1879.  It  is  not  necessary  that 
the  title  should  embrace  all  the  specifications  necessary  to  ex- 
hibit its  subject-matter  in  detail.  The  title  of  the  act  of 
March  31st,  1879,  reads  thus:  "An  act  fixing  certain  fees  to 
be  taxed  in  the  oiEcos,  and  the  salaries  of  officers  therein 
named ;  providing  for  certain  employes  in  certain  public  of- 
fices, and  fixing  their  compensation ;  defining  certain  duties 
and  liabilities  of  officers  and  persons  therein  named ;  provid- 
ing for  the  disposition  of  certain  moneys,  making  certain  ap- 
propriations; declaring  certain  violations  of  the  provisions  of 
this  act  to  be  a  penal  ofFence,  and  prescribing  the  punishment, 
and  repealing  all  conflicting  laws." 

The  title  of  the  act  in  broad  enough  to  cover  the  publica- 
tion of  delinquent  tax  lists.  The  publication  of  the  list  is 
properly  connected  with  the  duty  of  public  officers,  and  the 
compensation  to  be  paid  for  services  rendered  in  advertising 
matters  expressly  required  by  law  to  be  ad^-ertised  by  pub- 
lic officers,  is  feirly  within  the  title  of  the  act.  The  title  is 
sufficient  to  indicate  that  the  body  contains  provisions  rela- 
tive to  the  duties  of  public  officers  in  relation  to  the  collection 
of  the  public  revenues,  and  what  is  properly  connected  with 
the  compensation  of  officers  or  others  engaged  in  levying  and 
collecting  it,  is  embraced  within  its  title.  Shipley  v,  T^e  CHty 
of  Terre  Haute,  74  Ind.  297  ;  Hie  State,  ex  rd.,  v.  Sullivan,  74 
Ind.  121;  Bright  v.  McOuUough,  21  Ind.  223;  Greeneaatle, 
etc.,  T.  P.  Go.  V.  The  State,  ex  rel,  28  Ind.  382 ;  Brandon  v.  7%« 
State,  16  Ind.  197.  What  was  said  in  TO*  ^ate,  ex  rd.,  v. 
Sullivan,  mpra,  may  be  correctly  said  here :  "  The  subject- 
matter  and  general  character  of  the  act  are  &irly  expressed 
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in  its  title,  aod  that  is  all  tliat  is  required  by  article  4,  section 
19,  of  the  constitution." 

The  act  does  not  embrace  two  subjects.  It  makes  provi- 
sion for  the  performance  of  certain  duties  by  public  officers, 
and  prescribes  the  compensation  which  shall  be  paid  1«  officers 
or  others  renderiog  service  to  the  public,  in  connection  with 
public  matters  and  official  duties.  Whatever  is  connected  with 
official  duty,  and  is  the  subject  of  compensation  from  the  pub- 
lic treasury,  is  within  the  act,  and  forms  part  of  cue  general 
subject.  The  act  makes  it  the  duty  of  the  county  commis- 
sioners to  provide  for  the  publication  of  the  delinquent  list, 
and  fixes  the  compensation  to  be  paid  the  publisher.  The  mat- 
ter is  directly  connected  with  official  duties,  and  the  feet  that 
the  services  are  rendered  in  a  matter  connected  with  the  col- 
lection of  taxes,  does  not  separate  it  from  the  general  subject 
of  services  rendered  the  public.  Services  and  compensation 
together  constitute  no  more  than  parts  of  one  general  subject. 
Official  services  and  duties  naturally  and  reasonably  belong 
to,  and  are  included  within,  the  same  subject ;  they  are  not 
distinct  and  di^rent  subjects.  It  is  proper  to  place  in  one  act 
provisions  for  services  to  public  officers  in  public  matters  di- 
rectly connected  with  the  duties  of  the  offices,  and  limitations 
upon  the  compensation  which  tbe  officers  shall  pay  for  such 
services.  It  was  proper  to  embody  in  the  act  under  exami- 
nation provisions  for  official  duties  and  for  services  to  officers 
in  the  collection  of  the  public  revenues.  No  provision  of  the 
constitution  is  invaded  by  gathering  such  provisions  together 
in  one  general  act. 

A  subject  may  be  composed  of  many  parts.  It  does  not  fol- 
low that  because  the  title  of  a  statute  enumerates  many  par- 
ticulara,  there  are,  therefore,  many  subjects.  If  there  is 
but  one  subject,  the  act  is  valid,  although  that  subject  may  be 
composed  of  many  parts,  and  all  of  them  be  enumerated  in  the 
title.  The  rule  which  should  here  apply  is  that  declared  in 
•Sfiocmaier  v.  Smith,  37  Ind.  122,  where  it  was  said  of  a  title 
enumeAting  many  things :  "  If  the  different  particulars  enu- 
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meratcd  are  to  be  regarded  aa  so  many  differeat  subjects,  then 
the  law  is  wholly  void  because  of  a  multiplicity  of  subjects. 
If,  on  the  other  hand,  the  enumerated  particulars  do  not  em- 
brace different  subjects,  but  have  reference  to  one  general  sub- 
ject, which  is  not  su£Bciently  expressed  in  the  title,  the  law  is 
«till  void.  If,  however,  the  enumerated  particulars  are  not 
expressive  of  different  subjects,  but  of  one  general  subject, 
which  is  sufficiently  indicated  or  expressed,  the  law  is  valid." 

Judgment  reversed. 

WooM,  J.,  dissents. 


Buck  v.  The  State. 


Criminal  Law.— Ptijury.— Su^Scieiwy  o^  IndidtittnL—V adet  the  criminal 
code,  section  1747,  R.  S.  1881,  it  Is  only  necessarj,  in  an  iodictment 
for  perjury,  to  set  forth  the  subatauce  of  the  controveray  or  the  matter 
in  respect  to  which  the  crime  was  committed,  and  in  what  court  or  be- 
fore whom  the  oath  alleged  to  be  false  was  taken,  and  that  the  court  or 
person  before  whom  it  was  taken  had  authority  to  administer  it,  with 
the  proper  averments  to  falsify  tlie  matter  whereof  the  perjury  ia  as- 
signed, without  setting  forth  any  part  of  the  record  or  proceeding,  or 
the  commissioa  or  authority  of  tlie  court  or  other  Authority  before 
which  the  perjury  waa  camniitted. 

Same.— >JlfaJma/C(y  of  Tatimoay. — It  must  appear,  though  It  need  not  bv 
alleged  in  express  terms,  in  an  indictment  for  perjury,  that  the  testi- 
mony given,  and  alleged  to  be  false,  was  touching  a  matter  material  to 
the  point  in  question. 

Sake. — FUadiag.— Former  Aequillal.^^eopard!/. — A  plea  of  former  acquittal 
Is  sufficient,  if  it  shows  that  the  defendant  had  tieen  indicted,  tried  and 
acquitted,  in  a  court  of  competent  jurisdiction,  for  the  same  felony 
charged  in  the  indictment  in  the  pending  case;  for  the  fundamental 
law  forbids,  that  a  person  charged  with  crime  be  pot  Id  jeopardy  twice 
for  the  same  offence. 

From  the  Montgomery  Circuit  Court. 
U.  D.  White,  G.  W.  Paul  and  /.  R  Humpkria,  for  appel- 
lant. 
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D.  P.  Baidwin,  Attorney  GeDeral,  /.  H.  Bur/ord,  Prosecut- 
ing Attorney,  and  M.  Thompson,  for  tte  State. 

HowK,  J. — On  the  16th  day  of  December,  1881,  an  indiot- 
ment  was  duly  found  and  returned  into  the  court  below,  charg- 
ing the  appellant,  Nelson  Burk,  with  the  crime  of  perjury.  At 
the  February  t<;rm,  1882,  of  the  court,  the  appellant  appeared 
ID  person  and  by  counsel,  and  moved  the  court  in  ^I'riting  to 
quash  the  indictment,  which  motion  was  overruled,  and  the 
appellant's  exception  was  duly  saved  to  this  ruling.  The  ap- 
pellant then  filed  a  written  plea  in  bar  of  the  further  prose- 
cution of  said  indictment ;  and  to  this  plea  the  State,  by  its 
attorneys,  demurred,  upon  the  ground  that  it  did  not  state 
&ct8  sufficient  to  constitute  a  defence  to  the  indictment,  or  to 
bar  this  prosecution.  This  demurrer  was  sustained  by  the 
court,  and  to  this  ruling  appellant  excepted.  Upon  arraigo- 
mentonthe  indietnienttlie  appellant  refused  to  plead  thereto; 
and  thereupon  a  plea  of  "not  guilty"  was  entered  by  the 
court,  and  to  such  action  of  the  court  the  appellant  excepted. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  finding  the  appellant  guilty,  as  charged  in  the  indict- 
ment, and  assessing  his  punishment  at  confinement  in  the 
State's  prison  for  two  years,  and  a  fiDe  in  the  sum  of  fifty  dol- 
lars, and  disfranchisement  and  incapacity  to  hold  any  office 
of  trust  or  profit  for  two  years.  Over  the  appellant's  motion 
for  a  new  trial,  and  his  exception  saved,  the  court  rendered 
judgment  on  the  verdict. 

In  this  court  the  appellant  has  assigned  as  errors  the  fol- 
lowing decisions  of  the  circuit  court: 

1.  In  overruling  his  motion  to  quash  the  indictment; 

2.  In  sustaining  the  State's  demurrer  to  his  special  plea 
in  bar;  and, 

3.  In  overruling  his  motion  for  a  new  trial. 

1,  The  indictment  chained,  in  substance,  that  the  appel- 
lant, "  Nelson  Burk,  on  the  27  th  day  of  October,  1881,  at  and 
Vol.  81.— 9 
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in  the  county  of  Montgomery,  and  State  of  Indiana,  before 
one  William  Armstrong,  a  duly  elected,  qualified  and  acting 
justice  of  the  peace,  in  and  for  Franklin  t^iwnship,  in  the 
county  of  Montgomery,  and  State  of  Indiana,  then  and  there 
sitting  as  a  court,  a  certain  issue  between  one  Andrew  J.  Mc- 
Maken  and  one  John  Miller,  in  a  certain  suit  and  complaint 
for  one  hundred  and  eighty  dollars,  for  money  had  and  re- 
ceived of  said  Andrew  J.  McMaken  by  the  said  John  Miller, 
wherein  the  said  Andrew  J.  McMaken  was  plaintifT  and  the 
said  John  Miller  was  defendant,  came  on  to  be  heard  and  tried 
in  due  form  of  law;  the  said  justice  of  the  peace  then  and 
there  sitting  as  a  court,  and  having  then  and  there  competent 
authority  in  that  behalf,  and  the  said  issue  was  being  tried 
then  and  there  by  a  jury  of  the  county,  duly  sworn  and  taken 
between  the  parties  aforesaid,  upon  which  said  trial  one  Nel- 
son- Burk  then  and  there  appeared  as  a  witness  for  and  in 
behalf  of  said  plaintiff  Andrew  J.  McMakeu,  and  was  then 
and  there  duly  sworn  as  such  witness  by  the  said  William 
Armstrong,  as  such  justice  of  the  peace,  then  and  there  hav- 
ing fiiU  power  and  competent  authority  to  administer  the  said 
oath  to  the  said  Nelson  Burk,  as  such  witness  in  that  behalf;, 
that  upon  the  trial  of  said  cause  and  issue  joined  between  the 
said  parties  aforesaid,  it  then  and  there  became  and  was  ma- 
terial to  the  said  issue  and  point  then  and  there  in  question,, 
whether  the  said  plaintiff  in  said  cause,  the  said  Andrew  J. 
McMaken,  did,  on  the  13th  day  of  August,  1881,  at  the  city 
of  Crawfordsville,  in  the  county  of  Montgomery,  and  State 
of  Indiana,  purchase  of  the  said  defendant  in  said  cause,  John 
Miller,  the  cattle  mentioned  in  the  complaint  of  said  Andrew 
J.  McMaken  against  John  Miller,  in  said  cause,  and  pay  said 
John  Miller  on  the  purchase  price  thereof  a  sum  of  money ;  and 
the  said  witness  Nelson  Burk,  then  and  there  on  the  trial  of 
said  cause,  and  on  the  trial  of  said  issue,  upon  his  oath  afore- 
said, unlawfully,  feloniously,  wilfully,  corruptly  and  Eilsely 
before  the  justice,  the  court  and  jury  aforesaid,  did  depose 
and  swear,  in  substance,  and  to  the  efiect  following,  that  is  to 
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S&7 :  that  said  Andrew  J.  McMaken,  plaintiff  in  said  cause, 
did,  in  his  presence,  on  the  IStli  day  of  August,  1881,  at  the 
city  of  Craw£)rdaville,  Indiana,  buy  said  cattle  of  and  from 
the  atdd  John  Miller,  and  then  and  there  paid  to  the  said 
Miller  a  sum  of  money  upon  the  purchase  price  of  said  cattle, 
and  that  the  said  Andrew  J.  McMaken  did,  on  tiie  13th  day 
of  August,  1881,  between  the  hours  of  two  o'clock  P.  u.  and 
five  o'clock  p.  H.,  of  said  day,  near  the  alley  between  the  Joel 
clothing  store  and  Gregg's  hardware  store,  in  the  city  of 
Crawfordsville,  Indiana,  pay  the  said  John  Miller  a  sum  of 
money  for  said  cattle.  Whereas,  in  truth  and  in  &ct,  the  said 
Andrew  J.  McMaken  did  not  buy  said  cattle  of  and  &om  the 
said  John  Miller  on  the  13th  day  of  August,  1881,  or  at  any 
other  time,  and  pay  a  part  of  the  purchase  price  on  said  cattle 
in  the  city  of  Crawfordsville,  or  any  other  place ;  and  whereas, 
in  truth  and  in  &ct,  the  said  Andrew  J.  McMaken  did  not  on 
the  13th  day  of  August,  1881,  between  the  hours  of  two  and 
five  o'clock  p.  M,,  of  said  day,  at  the  city  of  Crawfordsville, 
ladiaua,  or  any  other  place,  pay  the  said  John  Miller  a  sum 
of  money  on  the  price  of  said  cattle,  all  of  which  was  well 
knowD  to  the  said  Nelson  Burk  at  the  time  he  so  testified. 
Wherefore  the  said  grand  jury,  on  their  oath  aforesaid,  do 
charge  and  present  that  the  said  Nelson  Burk,  in  manner  and 
form  as  aforesaid,  did  then  and  there  feloniously,  wilfully, 
corruptly  and  falsely  commit  wilful  and  corrupt  peijury,  con- 
trary to  the  form  of  the  statute,"  eto. 

It  will  be  seen  that  the  indictment  chained  that  the  alleged 
ofience  was  committed  by  the  appellant  on  the  27th  day  of 
October,  1881.  At  that  time  the  act  of  April  14th,  1881, 
concerning  public  offences  and  their  punishment,  had  taken 
effect,  and  was  in  force.  In  section  101  of  said  act  (section 
2006,  R.  S.  1881),  it  is  provided  as  follows:  "  Whoever,  hav- 
ing taken  a  lawful  oath  or  affirmation  in  any  matter  in  which, 
by  law,  an  oath  or  affirmation  may  be  required,  shall,  upon 
snch  oath  or  affirmation,  swear  or  affirm  wilfully,  corruptly, 
and  fiilsely  touching  a  matter  material  to  the  point  in  ques- 
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tion,  shall  be  deemed  guilty  of  peijury,  and,  upon  conviction 
thereof,  shall  be  imprisoned  in  the  State  prison,"  etc. 

In  section  173  of  the  criminal  code  of  1881  (section  1747, 
K.  S.  1881),  it  is  provided  as  follows:  "In  an  indictment  or 
information  for  peijiiry  or  subornation  of  perjury,  it  shall 
only  be  necessary  to  set  forth  the  substance  of  the  contro- 
versy or  the  matter  in  respect  to  which  the  crime  was  com- 
mitted, and  in  what  court  or  before  whom  the  oath  alleged  to 
be  felse  was  taken,  and  that  the  court  or  person  before  whom 
it  was  taken  had  authority  to  administer  it,  with  the  proper 
averments  to  fiilsify  the  matter  whereof  the  peijury  may  be 
assigned,  without  setting  forth  any  part  of  any  record  or  pro- 
ceediDg  or  the  commission  ^r  authority  of  the  court  or  other 
authority  before  which  the  perjury  was  committed." 

With  these  statutory  provisions  before  us,  we  will  briefly 
consider  and  decide  the  points  made  by  the  appellant's  coun- 
sel in  discussing  the  alleged  error  of  the  trial  court  in  over- 
ruling the  motion  to  quash  the  indictment.  It  is  claimed  by 
counsel  that  the  indictment  is  insufficient,  because  it  does  not 
allege  that  any  complaint  was  filed  before  the  justice,  Arm- 
strong, and  does  not  show  how  the  issue  was  formed  or  how 
the  case  got  before  the  justice ;  and  many  decisions  of  the 
courts  of  last  resort  in  other  States  are  cited,  for  the  purpose 
of  showing  that  such  allegations  were  necessary  to  the  suffi- 
ciency of  the  indictment.  We  deem  it  unnecessary  for  us  to 
consider  the  cases  cited,  for,  upon  the  jmints  under  consider- 
ation, the  statute  of  this  State  expressly  declares  that,  in  an 
indictment  for  perjury, "  it  shall  only  be  necessary  to  set  forth 
the  substance  of  the  controversy  or  the  matter  in  respect  to 
which  the  crime  was  committed."  Under  this  statutory  pro- 
vision, it  was  wholly  unnecessary,  we  think,  that  the  indict- 
ment should  allege  that  a  complaint  was  filed  before  the  jus- 
tice, or  show  how  the  issue  waa  formed,  or  how  the  case  got 
before  the  justice.  It  will  be  seen  from  the  indictment,  the 
substance  of  which  we  have  given,  that  it  did  set  forth  the 
substance  of  the  controversy  in  respect  to  which  the  crime  was 
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<K>mmitt«<],  and  this  n'as  all  that  was  necessary  under  the 
statute. 

It  iH  further  claimed  by  appellant's  counsel  that  the  indict- 
ment is  bad,  bocaiisc  it  does  not  allege  that  the  trial  waa  before 
Justice  Armstrong  and  a  jury;  but,  by  reference  to  the  in- 
dictment, it  will  be  seen,  as  we  think,  that  this  fact  is  alleged 
with  sufficient  certainty.  Counsel  al.w  complain  ofthegram- 
naatical  construction  of  the  indictment,  and  of  the  many  Hues 
that  intervene  between  the  noun  and  the  verb;  but,  if  it  were 
conceded  that  their  criticism,  in  this  respect,  were  well  founded, 
tvc  do  not  think  that  it  would  aflurd  any  sufficient  ground  for 
quashing  the  indictment.  For,  notwithstanding  the  defect 
complained  of,  we  are  of  the  opinion  tliat  the  indictment  states 
the  offence  charged  with  sufficient  certainty. 

Again,  the  appellant's  counsel  say,  "The  indictment  must 
allege  that  the  testimony  was  material,  not  that  it  became  a 
material  question,  but  that  the  testimony  given  was  material; 
and  the  indictment  must  show  that  the  te.stimony  given  was 
material.  There  is  no  allegation  that  the  testimony  given  by 
defendant  was  material  to  the  issue  or  point  in  question."  If 
counsel  claim  that  the  indictment  was  bad,  because  it  did  not 
allege,  in  so  many  words,  that  the  testimony  given  by  defend- 
ant waa  material,  wc  do  not  think  that  such  claim  is  well  t.iken, 
or  can  be  sustained.  It  must  appear  from  the  imlietment  that 
the  testimony  given  was,  in  the  language  of  the  statute  defin- 
ing the  ofienee,  "touching  a  matter  material  to  the  point  in 
question  ;  "  but  certainly  it  was  not  necessary  that  the  indict- 
ment should  allege,  in  express  terms,  that  the  testimony  given 
waf  material  to  the  point  in  question.  For  such  an  allegation 
would  be  nothing  more  than  the  mere  statement  of  an  infir- 
ence  or  conclusion,  deduced  from  the  testimony  given,  and 
not  the  statement  of  a  fact  forming  a  constituent  part  of  the 
offence  charged.  Under  the  criminal  code  of  this  State,  an  in- 
dictment must  contain  "a  statement  of  the  fiicts  constituting 
the  offence,"  and  not  of  inferences  or  conclusions,  whether  of 
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laworof  &ct.  Crim.  Code  of  1881,  section  157;  section  1731, 
R.  S.  1881 ;  Howard  v.  The  State,  67  Ind.  401. 

Many  other  objections  are  urged  in  argument,  by  the  ap- 
pellant's counsel,  to  the  sufficiency  of  the  indictment  in  this 
case ;  but  these  objections  seem  to  us  to  have  reference  solely 
to  the  supposed  uncertainty  of  the  indictment,  in  charging  the 
offence.  Without  examining  these  objections  separately,  we 
may  say  generally  that  we  are  of  the  opinion,  under  the  pro- 
visions of  the  statutes  of  this  State  bearing  upon  the  oSence 
chai^d  and  the  description  thereof,  the  indictment  was  suf- 
ficient. The  offence  charged,  and  the  &cts  constituting  Hie 
same,  were  set  forth  with  su£Bcient  clearness,  and  with  such  a 
degree  of  certainty  that  the  court  could  pronounce  judgment, 
upon  a  conviction,  according  to  the  right  of  the  ease,  and  we 
have  not  found  any  such  defect  or  imperfection  in  the  indicts 
ment  as  would  tend  even,  in  our  opinion,  to  the  prejudice  of 
the  substantial  rights  of  the  appellant  upon  the  merits. 

Our  conclusion  is,  therefore,  that  the  court  committed  no 
error  in  overruling  the  appellant's  motion  to  quash  the  in- 
dictment. 

2.  Did  the  trial  court  err  in  sustaining  the  State's  demurrer 
foT  the  want  of  sufficient  facts,  to  the  appellant's  plea  in  bar 
of  this  prosecution  ?  In  this  plea,  the  appellant  alleged  in  sub- 
stance, that  the  State  of  Indiana  ought  not  further  to  prose- 
cute the  indictment  in  this  case,  because  he  said  that  there- 
tofore, to  wit,  at  the  circuit  court  begun  and  held  at  the  court- 
house, in  Crawfordsville,  in  said  Montgomery  county,  the  ap- 
pellant was  put  upon  trial,  upon  an  indictment  found  by  the 
grand  jury  of  said  county,  and  in  the  indictment  upon  which 
he  was  tried,  it  was  alleged  that,at  and  in  the  county  of  Mont- 
gomery, and  State  of  Indiana,  the  appellant  did  felouiously, 
wilfiilly,  corruptly  and  ialsely  swear  upon  oath,  that  be  did, 
at  the  city  of  Crawfordsville,  Indiana,  see  Andrew  J.  Mc- 
Maken,  in  his  presence,  buy  the  cattle  charged  to  be  stolen,  of 
John  Miller,  on  the  13th  day  of  August,  1881,  between  the 
hours  of  two  and  five  o'clock  p,  m.,  and  then  and  there  pay 
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the  said  John  Miller  a  sum  of  mooey  oo  the  purchase  prioc- 
of  said  cattle,  between  Joel's  clothing  store  and  Gregg's  hard- 
ware store,  in  the  city  of  Crawfordsville,  Indiana ;  and  it  was 
alleged  in  the  indictment  he  waa  then  tried  upon,  that  said 
fiicts  were  not  true,  and  that  appellant  was  guilty  of  peijury. 
And  the  chai^  of  peijury  in  the  indictment,  that  appellant 
was  tried  upon,  was  the  same  language,  in  substance  and  effect, 
as  is  charged  in  this  indictment,  and  was  in  substance  the  samo 
negation  as  the  negation  in  the  indictment  in  this  case ;  and 
the  State  introduced  in  evidence,  and  relied  for  a  conviction 
on  the  same  evidence  that  the  Stat*  will  introduce  in  this  case, 
And  all  the  same  &cts  and  circumstances  were  introduced  in 
evidence,  and  the  State  sought  to  convict  the  appellant  in  that 
«afle,  and  upon  the  charge  he  was  tried  on,  by  the  same  evi- 
dence the  State  will  introduce  in  this  case ;  that,  upon  the  trial 
of  the  other  case,  the  appellant  objected  to  and  protested  against 
the  State  using  said  evidence,  and  the  court  held  said  evidence 
•competent,  and  allowed  it  all  to  go  to  the  jury,  and  the  State 
put  all  of  the  evidence  it  will  use  in  this  ease  before  the  jury 
in  the  other  case,  and  all  of  the  same  fects,  circumstances, 
witnesses,  transactions  and  statements  were  introduced  in  ev- 
idence against  the  appellant;  and  he  was  compelled  to  go 
through  the  said  trial  and  defend  himself  upon  the  same  fitcts, 
circumstances  and  transactions  charged  in  the  indictment  in 
this  case,  and  he  met  the  same  witnesses  and  the  same  evi- 
<lence,  the  same  charge  and  the  same  evidence,  on  the  other 
trial,  and  he  objected,  protested  and  excepted  to  the  fects,  ev- 
idence and  circumstances  being  introduced  against  him,  but 
the  court  ruled  it  proper,  and  put  him  upon  the  trial  of  the 
same  evidence  and  circumstances  mentioned  in  this  case.  Said 
trial  took  place  at  the  February  term  of  the  Montgomery 
Circuit  Court,  and  on  the  2l8t  day  of  Fel>ruary,  1882,  the 
jury  in  said  other  case  returned  a  verdict  of  not  guilty,  and 
which  judgment  is  in  fiiU  force  and  effect,  and  unreversed. 
And  the  appellant  said,  that  he  was  the  same  Nelson  Burk 
that  was  so  tried  and  acquitted,  and  the  same  facta  and  cir- 
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cumstances  were  put  in  evidence  upon  the  cause  he  was  tried 
and  acquitted  upou,  and  the  State  proved  that  he  was  sworn 
and  testified  to  the  same  iacts,  circumstaaces  and  transactions, 
as  stated  in  the  indictment  in  this  case,  and  proved  it  on  the 
27th  day  of  October,  1881,  and  did  not  elect  to  prosecute  him 
for  any  particular  time,  but  put  all  the  evidence  in  this  case 
before  the  jury  on  the  other  trial,  and  he  was  duly  acquitted, 
and  the  same  charge,  same  &cts  and  same  statements  were  all 
put  in  evidence  in  said  former  case,  and  the  charge  upon  which 
he  was  tried  and  acquitted  was  for  stating,  in  substance  and  ia 
effect,  the  samewords  that  he  was  charged  with  .-stating  in  the 
indictment  in  this  case.  And  this  the  said  Nelson  Burk  was 
ready  to  verify.  Wherefore  the  appellant  pravcd  judgment,  if 
the  State  ought  to  fiirthcr  prosoeute  the  said  indictment  against 
him,  in  respect  of  the  said  offence  therein  mentioned,  and  that  he 
might  be  dismissed  and  di.scharged  from  the  said  indictment. 
We  are  of  the  opinion,  that  the  fects  stated  in  the  appel- 
lant's plea  were  sufficient,  if  true,  and  the  demurrer  of  the 
State  concedes  their  truth,  as  they  seem  to  be  well  pleaded,  to 
constitute  a  good  plea  of  former  acquittal  on  another  indict- 
ment, charging  him  with  the  commission  of  the  same  crime 
for  which  he  was  prosecuted  in  this  case.  The  plea  states, 
with  sufficient  certainty,  as  it  sofiiis  to  us,  the  identity  of  the 
felony  charged  in  the  indictment,  in  the  case  at  bar,  with  that 
charged  in  the  indictment,  in  the  former  case,  whereof,  it  was 
alleged,  the  api>ollant  was  acquitted.  If  the  plea  be  true,  the 
appellant  had  been  indicted  in  a  court  of  competent  jurisdic- 
tion, and  tried  and  acquitted  of  precisely  the  same  felony 
wherewith  he  stands  charged  in  the  indictment.  In  this  case, 
and  if  these  facts  exi.«te<l  section  14  of  the  Bill  of  Rights 
forbade  that  he  should  "  bo  put  in  jeopardy  twice  for^he  same 
offence."  If  these  feets  did  not  exist,  the  State  should  have 
joined  issue  on  the  appellant's  plea  in  bar.  Clemv.  The  State, 
42  Ind.  420 ;  The  Siate  v.  George,  53  Ind.  434  ;  Brlnkman  v. 
The  Slaie,  67  Ind.  76;  Bryant  v.  The  Stale,  72  Ind.  400.  In 
the  case  last  cited,  it  was  said :  "  The  law  does  not,  and  this 
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court  will  not,  justify  or  sustain  the  judgment  below  in  this 
case,  imposing  upon  the  appellant,  as  it  clearly  does,  a  second 
jeopardy  and  punishment  for  one  and  the  same  oiTencc." 

In  the  case  now  before  us,  the  court  erred,  we  think,  iu  sus- 
taining the  State's  demurrer  to  the  appellant's  plea  of  former 
acquittal. 

As  the  judgment  must  be  reversed,  and  perhaps  a  new  trial 
had,  for  the  error  of  the  court  in  sustainingadcmurrer  to  the 
appellant's  plea  of  former  acquittal,  it  would  sreni  to  be  un- 
necessary, if  not  improper,  for  us  now  to  consider  and  decide 
any  of  the  questions  arising  under  the  alleged  error  of  the 
court,  in  overruling  the  motion  for^  new  trial.  These  ques- 
tions relate  chiefly  to  ^"[ijKwcd  ernirs  of  law,  occurring  at  tlie 
trial,  and  assigned  a.s  such  errors  in  the  motion  for  a  new  trial. 
We  can  hardly  suppose,  that  these  errors,  if  such  they  be,  will 
again  occur  on  another  trial  of  the  cause. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instrnctions  to  overrule  the  State's  demurrer  to  appellant's 
plea  of  former  aerjuittal.  The  clerk  will  Issue  the  proper 
notice  for  the  return  of  the  appellant  to  the  sheriff  of  Mont- 
gomery county. 


Gadntt  v.  The  State,  ex  rel.  Stout,  Auditor.         j 

CoDMTY  AuDrroB. — Rtiaior.—  Oapaahf  lo  Sae. — Counly  TreoMura. — Defalm-  ' 
litm. — Owm/y  Commistumert. — A  county  auditor  may  sue  a  defaalUng 
county  treasurer  individually,  in  the  name  of  the  State,  on  his  relation 
aa  auch  auditor,  for  trust  funds,  and  for  Stiitp,  coiiniy.  sirliool,  road,  rail- 
road, corporation  anil  other  taxes,  if  so  directed  by  liie  board  of  com' 
missioneis  of  t)ie  county. 

SAtni.— Referee.— Tnui  Fandn.—Thrm.—ln  a  suit  by  the  Stale  on  the  rela- 
tion <Sf  a  county  auditor,  aeainst  a  county  treanurer,  for  trust  funds,  and 
by  order  of  the  board  of  county  cummissioner^  for  taxes  not  accounted 
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lor,  a  report  of  the  referee  finding  the  facts,  and  hb  concluBioni  of  law, 
which  finds  a  gross  sum  due  from  such  treasurer,  a  failure  to  find  that 
the  board  ordered  the  suit  is  not  reached  by  exceptions  to  the  conclu- 
sions  of  law,  nor  would  the  defeadaot,  on  that  account,  be  entitled  to 
judgment  on  the  report. 
Beh'esee. —  Verare  de  Ntmo.—Ntv  IHai — Exe^)&m. — i^ndtee. — Where  » 
referee,  under  order,  reports  the  fact«  and  his  conclusions  thereon,  an 
insufficiency  in  the  facts  found,  b;  omission  or  uncertaintjr  in  the  con- 
clusions appearing  in  the  report,  b  reached,  not  by  motion  for  a  wnvx 
de  now,  but  hj  motion  for  a  new  trial;  and  the  concloaions  ma;  be 
quee^oned  only  by  exceptions  thereto. 

From  the  Grant  Circuit  Court. 

/.  Van  DevarUer,  J.  W.  Lacey  and  W.  Van  Devaider,  for 
appellant. 

R.  W.  Bailey,  A.  DUtz  and  W.  March,  for  appellee. 

Fbanklin,  C. — Appellee,  as  auditor  of  Grant  county,  on 
bis  relation,  in  the  name  ofthe  State,  brought  this  suit  against 
appellant,  as  former  treasurer  of  said  county. 

A  demurrer  was  overruled  to  the  complaint,  and  an  answer 
in  eleven  paragraphs  filed.  A  demurrer  was  sustained  to  the 
tenth  aiid  eleventh  paragraphs  of  the  answer,  and  a  reply  in 
five  paragraphs  filed.  A  demurrer  was  sustained  to  the  third, 
fourth  and  fifth  paragraphs  of  the  reply.  The  case  was  tried 
by  agreement  before  a  referee,  with  instructions  to  report  the 
&cts,  with  his  conclusions  thereon,  to  the  court.  The  referee 
heard  the  evidence  aud  reported  the  &ctfl,  with  his  conclusions 
in  favor  of  the  appellee,  to  the  court.  Appellant  filed  the  fol- 
lowing motions :  For  a  venire  de  novo,  for  a  new  trial,  and 
for  judgment  in  his  &vor  on  the  special  findings.  All  of 
which  were  overruled,  and  to  all  of  which  rulings  proper  excep- 
tions were  reserved.  He  then  excepted  to  the  conclusion  of 
the  referee,  and  judgment  was  rendered  by  the  court  for  ap- 
pellee. 

The  following  errors  have  been  assigned  in  this  court : 

1st.  In  overruling  the  demurrer  to  the  complaint. 

2d.  In  overruling  the  separate  demurrer  to  each  paragraph 
of  the  complaint. 
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3d.  The  complaint  does  not  state  &ct8  sufEcieut  to  constitute 
a  cause  of  action. 

4th.  In  sustaining  the  demurrer  to  the  tenth  and  eleventh 
paragraphs  of  the  answer. 

5th.  In  overruling  the  motion  for  a  ventre  de  novo. 

6th.  In  overruling  the  motion  for  a  new  trial. 

?th.  In  overruling  the  motion  for  judgment  on  the  special 


8th.  In  overruling  exceptions  to  the  conclusions  of  law. 

The  first,  second  and  third  specifications  of  error,  containing 
an  objection  to  the  complaint,  may  all  be  considered  together. 

The  only  objection  made  to  the  complaint  is  the  want  of 
capacity  in  the  relator  to  bring  the  suit. 

The  4th  section  of  the  code  provides :  "  An  executor,  ad- 
ministrator, a  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue,  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted." 

The  12th  section  of  the  act  in  relation  to  county  auditors, 
1  R.S.1876,p.  155,reads:  "County  auditors  are  authorized 
to  institute  suit  and  prosecute  the  same  to  fin'al  judgment  and 
execution,  in  the  name  of  the  State,  against  principals  or  sure- 
ties, or  either,  upon  any  note,  bond,  mortgage,  or  any  obliga- 
tion, on  account  of  any  trust  fund,  or  other  fund,  whether  such 
note,  bond,  or  mortgage,  be  in  the  name  of  the  State  or  any 
other  person." 

The  5th  section  of  the  act  providing  for  the  oi^nization 
of  county  boards,  1  R.  S.  1876,  p.  350,  reads :  "  Such  com- 
missioners shall  be  considered  a  body  corporate  and  politic 
by  the  name  and  style  of  '  The  board  of  commissioners  of  the 
county  of ,'  and  as  such,  and  in  such  name,  may  prose- 
cute and  defend  suits,  and  have  all  other  duties,  rights  and 
powers  incident  to  corporations,  not  inconsistent  with  the  pro- 
visions of  this  act." 

The  following  provisions  are  contained  in  the  assessment 
law,  I  R.  S.  1876,  p.  117: 

"  Sec.  184.  If  any  such  county  treasurer  shall  refuse  or  neg- 
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lect  to  pay  over  all  moneys,  as  provided  herein,  he  and  his 
sureties  sliall  be  held  liable  to  pay  the  full  amount  which  he 
should  have  paid  over,  together  with  the  interest  and  ten  per 
centum  damages. 

"  Sec.  185.  In  any  such  case,  the  county  auditor,  on  being 
instructed  to  that  effect  by  tlie  auditor  of  State,  or  by  the 
boardof  county  commissioners, shall  cause  suitto  be  instituted 
against  such  county  treasurer  and  his  sureties;  and  no  stay 
of  execution  or  appraisement  of  property  shall  be  allowed  on 
a  judgment  rendered  or  execution  issued  in  such  suit." 

It  is  well  settled  by  the  statutes  and  decisions  of  this  State, 
that  if  this  suit  had  been  brought  upon  the  bond  of  appel- 
lant as  such  treasurer,  it  should  have  been  brought  in  the 
name  of  the  State  upon  the  relation  of  the  auditor.  Snyder  v. 
Tke  State,  ex  rei.,  21  Ind.  77 ;  Pepper  v.  The  Slate,  ex  rel,  22 
Ind.  399 ;  Fry  v.  The  State,  ex  -rel.,  Tt  Ind.  348 ;  Taggart  v. 
The  State,  ex  rel,  49  Ind.  42  ;  Need  v.  The  State,  ex  re!.,  49 
Ind.  51;  Scolten  v.  The  State,  ex  rel.,  bl  Ind.  52;  Cabel  v. 
McGaffetiy,  53  Jiid.  75 ;  CaldweU  v.  The  Board,  etc.,  80  Ind. 
99,  In  the  case  of  Vanarsdalt  v.  The  State,  ex  ret.,  65  Ind. 
1 76,  it  was  held  that  upon  a  note  executed  to  the  treasurer  for 
the  use  of  the  county,  and  a  mortgage  executed  to  the  board 
of  commissioners  to  secure  the  payment  of  the  note,  the  suit 
might  be  brought  by  either  the  board  of  commissioners,  or  the 
auditor,  in  the  name  of  the  State  upnn  his  relation. 

In  the  case  at  bar,  the  complaint  charges  that  apj>eliant,  as 
such  treasurer,  collected  and  did  not  account  for  State,  county, 
school,  road,  railroad,  corporation  and  other  taxes,  fines,  for- 
feitures, school  funds,  school  fund  interest,  and  redemption 
money  for  lands  sold  for  taxes.  A  bill  of  particulars  of 
which  is  given. 

The  statute  of  three  years'  linntation  as  to  the  sureties  on 
the  bond  had  run  against  all  the  charges,  and  the  si.v  years* 
as  to  the  principal  had  run  against  the  greater  portion  of 
the  charges. 

The  suit  was  not  brought  upon  the  bond,  but  against  the 
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ex-treasurer  individually,  for  the  collection  of  the  money.  A 
part  of  the  claim  sued  on  was  for  trust  funds,  upon  which,  by 
the  12th  section,  mipra,  the  auditor  was  expressly  authorized 
to  sue  in  the  name  of  the  State  upon  his  relation,  and  the  com- 
plaint avers  that  he  was  directed  by  the  board  of  commis- 
sioners to  sue  upon  the  whole  of  the  claims. 

There  being  a  good  cause  of  action  in  favor  of  the  plaintifif 
for  the  trust  funds,  and  the  board  of  commissioners  having 
yielded  any  right  they  may  have  had  to  sue  for  any  part  of 
the  claims,  by  directing  the  auditor  to  bring  the  suit,  we 
think  the  suit  was  properly  brought  in  the  name  of  the  State 
an  the  relation  of  the  auditor. 

In  the  case  of  Snyder  v.  The  State,  ex  ref.,  mpra,  it  was 
held :  "  The  general  system  of  checks  and  balances  contem- 
plated by  the  revenue  laws,  and  intended  to  enable  the  au- 
ditor to  properly  charge  the  treasurer  with  what  funds  he 
receives,  also  strongly  iavors  the  construction,  that  suits  upon 
an  ex-treasurer's  bond  should  be  brought  upon  the  relation 
of  the  auditor,  and  not  of  the  incoming  treasurer."  The 
same  reason  would  equally  apply  where  suit  is  brought  indi- 
vidually against  the  ex-treasurer  for  the  money,  without  su- 
ing him  upon  his  official  bond. 

This  complaint  states  sufficient  &cts,  and  there  was  no 
error  in  overruling  the  demurrer  to  it. 

The  4th  specification  of  errors:  "The  sustaining  of  the 
demurrer  to  the  tenth  and  eleveutb  paragraphs  of  the  answer," 
has  not  been  present«d  or  discussed  by  appellant  in  his  brief, 
and  is  therefore  waived. 

The  5th  error  complained  of  le  the  overruling  of  the  mo- 
tion for  a  venire  de  novo. 

This  motion  was  based  upon  the  insufficiency  of  the  find- 
ing of  the  feots,  and  the  uncertainty  of  the  conclusion,  as  re- 
ported by  the  referee. 

The  350th  section  of  the  code,  2  R.  S.  1876,  p.  178,  pro- 
vides, that  the  referees,  if  required,  "  must  state  the  fects 
found  and  the  conclusionB  of  law  separately,  and  their  deci- 
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sion  must  be  given  and  may  be  excepted  to  and  reviewed  in 
like  manner.  The  report  of  the  referees  upon  the  whole  issue 
stands  as  the  decision  of  the  court,  and  judgment  may  be  en- 
tered thereon  in  the  same  manner  as  if  the  action  had  been 
tried  by  the  court.  When  the  reference  is  to  report  the  facts, 
the  report  has  the  effect  of  a  special  verdict." 

In  this  case,  the  record  shows  that  by  agreement "  the  cause 
was  referred  to  John  C,  Nottingham,  of  Grant  county,  Indi- 
ana, as  referee ;  who  shall  be  duly  sworn  as  such,  and  shall 
thereupon  find  the  facte  under  said  issues,  and  report  the  &cts 
BO  found,  and  the  conclusious  thereon,  to  said  court  on  the 
first  day  of  the  next  term  thereof." 

The  report  of  the  referee  is  as  follows :  "  The  undersigned 
referee,  appointed  by  the  Grant  Circuit  Court  to  try  the  above 
cause,  and  make  a  finding  of  the  facts  therein  and  his  conclu- 
sions thereon,  reports  to  the  court,  that,  after  being  duly  quali- 
fied as  required  by  the  order  of  reference  in  said  cause,  and 
plaintiff  having  filed  a  written  request  to  find  all  the  &ctsand 
conclusions  of  law  thereon  specifically,  and  stated  separately, 
I  have,  pursuant  to  said  order,  tried  the  issues  therein,  and, 
after  hearing  all  the  evidence,  argument  of  counsel,  and  due 
deliberation  had,  have  made  and  hereby  report  to  the  court 
the  facts  found  by  me  as  such  referee,  under  said  order  of 
reference,  together  with  my  own  conclusions  thereon,  namely ; 

"  That  Russell  J.  Gauntt,  who  was  duly  elected  and  quali- 
fied to  act  as  treasurer  of  Grant  county,  Indiana,  for  the  term 
of  two  years,  entered  upon  the  duties  of  said  office  on  the  2d 
day  of  August,  1869 ;  that  he  was  duly  elected  and  qualified 
as  his  own  successor  in  said  office,  and  entered  upon  the  duties 
of  said  office  of  treasurer  for  his  second  term  on  the  2d  day 
of  August,  1871 ;  that  Jesse  H.  Nelson  was  duly  elected  and 
qualified  as  his  successor  at  the  end*^  of  his  said  second  term, 
who  entered  upon  the  duties  of  his  said  office  as  such  successor 
of  said  defendant  on  the  2d  day  of  August,  1873;  that  said 
defendant,  during  his  said  first  term  of  office  as  such  treasurer, 
collected  as  taxes  the  sum  of  $611.28,  which  he  lailed  to  ac- 
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count  for,  or  pay  over,  of  which  sum  so  collected  the  sum  of 
(506.39  was  collected  on  and  after  June,  1870 ;  that,  during 
his  second  term  of  office,  defendant,  as  such  treasurer,  collected 
za  taxes  the  sum  of  $3,551.94,  which  he  failed  to  account  for 
or  pay  over,  of  which  sum  so  collected  during  his  second  term, 
the  sum  of  $1,538,10  was  collected  on  and  after  June  Ist, 
1872 ;  that  said  defendant  made  his  reports  to,  and  settlements 
with,  the  board  of  commissioners  of  said  county  of  Grant,  for 
the  years  ending  respectively.  May  31st,  1870, 1871, 1872  and 
1873 ;  which  reports  and  settlements  were  made  at  the  regular 
June  sessions  of  said  board  for  each  of  said  years,  and  that 
the  items  and  sums  going  to  make  up  the  amounts  which  said 
defendant  so  failed  to  account  for,  or  pay  over,  as  aforesaid, 
was  not  included  in  any  of  said  reports  and  settlements,  nor 
did  they  constitute  any  part  of  the  sums  and  amounts  so  re- 
ported to,  and  settled  for,  with  said  board. 

"And  as  a  further  feet  I  find  that  there  is  an  entry  upon 
the  record  of  the  proceedings  of  said  board,  of  an  approval 
and  determination  by  said  board  upon  the  report  and  settle- 
ment of  said  defendant  for  the  year  ending  May  Slat,  1870; 
hut  there  is  no  such  entry  upon  the  records  of  said  board  of 
any  finding,  approval  or  determination  by  said  board  upon 
the  said  reports  and  settlements  of  the  defendant  for  each  of 
the  years  ending  respectively  May  31st,  1871, 1872  and  1873, 
hot  that  all  of  said  defendant's  reports  or  settlements  are  en- 
tered upon  the  records  of  said  board  of  commissioners  afore- 
said. I  further  find  that  neither  of  said  adjudications  was  in 
any  manner  obtained  by  fraud  or  concealment. 

"  I  find,  as  conclusions  of  law,  upon  the  above  found  fects, 
as  follows,  to  wit :  That  said  settlements,  so  made  by  said 
board  with  said  defendant,  are  full  and  final  adjudications  upon 
all  items  and  matters  included  in  said  reports  to  said  board  ; 
hut  they  are  not  adjudications  upon  such  items  and  matters 
as  were  not  therein  included  as  aforesaid,  and  that  all  of  said 
sums,  eo  unaccounted  for  and  not  paid  over,  are  barred  by  the 
statute  of  limitations,  except  said  sum  of  |1,538.10  collected 
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on  and  after  June  15th,  1872.  I  therefore  find  that  the  de- 
fendant is  indebted  to  the  plaintiff  !n  the  sum  of  $1,538.10." 

Under  the  foregoing  statute,  if  the  referee  is  only  required 
to  report  the  facts,  his  report  stands  aa  a  special  verdict ;  but 
if,  ia  addition  to  reporting  the  &ct£,  he  is  required  to  state 
his  conclusions  of  law  thereon,  then  the  report  assimilates 
nearer  to  a  special  finding  or  a  statement  of  the  iacts,  and  a 
statement  of  the  concluaions  of  the  law  thereon,  by  the  court. 
Gilmore  v.  The  Board,  etc.,  of  Putnam  County,  35  lud.  344. 

We  see  no  ambiguity,  inconsistency,  or  uncertainty  in  the 
fects  found,  that  would  prevent  the  court  from  rendering  the 
proper  judgment.  If  there  are  any  deficiencies  arising  from 
omissions  or  incorrect  findings,  the  remedy  is  by  motion  for 
a  new  trial,  and  not  for  a  centre  de  novo.  Graham  v.  The 
State,  ex  rel.,  66  Ind.  386 ;  Vannoy  v.  Duprez,  72  Ind.  26 ;  Jonei 
V.  Baird,  76  Ind.  164 ;  Ee  Parte  Walh,  73  Ind.  95. 

If  the  finding  contains  a  statement  of  the  evidence  and  not 
of  the  &cts,  it  may  be  set  aside  on  motion  for  a  venire  de  nooo. 
Parker  v.  Hubble,  75  Ind.  580 ;  Jones  v.  Baird,  supra. 

In  the  case  at  bar,  the  finding  states  the  fects  and  not  the 
evidence.  There  was  no  error  in  overruling  the  motion  for 
a  venire  de  novo. 

The  6th  specification  of  errors,  overruling  the  motion  for  a 
new  trial,  is  not  referred  to  by  appellant  in  bis  brief,  and  is 
therefore  waived. 

The  7th  specification  of  errors  is  the  overruling  of  appel- 
lant's motion  for  a  judgment  in  his  fevor  upon  the  statement  of 
fiicts  or  special  findings  of  the  referee. 

If  the  report  is  to  be  regarded  in  the  light  of  a  special  find- 
ing, there  is  nothing  in  it  that  la  contradictory  to,  inconsistr 
ent  or  irreconcilable  -with  the  general  finding  or  conclusion, 
and  there  was  no  error  in  overruling  the  motion. 

If  the  report  is  to  be  regarded  as  a  statement  of  the  &ct8, 
and  the  conclusions  of  law  thereon,then  the  objection  to  the  con- 
clusions of  law  is  to  be  taken  advantage  of,byexcepting  to  the 
conclusions  of  law,  which  appellant  did  in  the  court  below, 
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aa<l  luB  assigned  theoverruliag  thereof  as  error.  And  appel- 
lant insists  that  the  conclueions  of  law  are  erroneous,  for  the 
reasons  that  the  referee  did  not  find  the  &ct  that  the  board  of 
oommissiouers  had  directed  the  auditor  to  bring  the  suit,  and 
that  he  did  oot  also  find  to  what  fund  the  indebtedness  of  de- 
fendant to  plaintiff  belonged. 

We  do  not  think  that  the  direction  of  the  board  of  com- 
missioners was  essential  to  the  authority  of  the  auditor  to 
bring  the  suit,  as  for  a  part  of  the  funds  claimed,  at  least  the 
trust  funds,  the  statute  gave  him  authority  to  sue  without  such 
direction,  and  as  to  the  apportioning  of  the  amount  recovered 
among  the  different  fuuds  to  which  it  belonged,  that  would  be 
ihe  duty  of  the  auditor,  after  the  collection  had  been  made. 

No  objection  was  made  or  exception  taken  to  the  rendition 
or  form  of  the  judgment.  And  we  think  there  was  no  error 
in  the  conclusions  of  law. 

From  the  facts  found  by  the  referee,  appellant  ought  not  to 
complain  of  the  judgment. 

We  find  no  error  in  this  record. 

The  judgment  ought  to  be  affirmed. 

Feb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  ia  in  all 
tilings  affirmed,  with  costs. 


No.  8903. 
ROTAIT   ET   AL.   V.   StOEBEB. 

PBicnCE. — Eiridenee. — Eza^tum. — An  objection  to  the  admuaion  of  eTi- 
dence  muBt  be  stated  and  an  exception  reeerred  in  the  trial  court,  to  pre- 
sent the  question  of  its  admissibility  in  the  Supreme  Court. 

Save. — PromUiory  Sdt. — Noa  Ea  Factimi. — la  an  action  upon  a  promis- 
aory  note,  where  the  defendant  pleads  non  al/aebaa,  prima  facie  eridenca 
of  the  execution  of  the  note  entitles  it  to  be  read  in  evidence. 
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on  and  after  June  15th,  1872.  I  therefore  find  that  the  de- 
fendant is  indebted  to  the  plaintiff  in  the  sum  of  $1,538.10." 

Under  the  foregoing  statute,  if  the  referee  is  only  required 
to  report  the  fects,  his  report  stands  as  a  special  verdict;  but 
if,  in  addition  to  reporting  the  &cts,  he  is  required  to  state 
his  conclusions  of  law  thereon,  then  the  report  assimilates 
nearer  to  a  special  finding  or  a  statement  of  the  tiicts,  and  a 
statement  of  the  conclusions  of  the  law  thereon,  by  the  court. 
Gilmore  v.  The  Board,  etc.,  of  Puiimm  County,  35  Ind.  344, 

We  see  no  ambiguity,  inconsistency,  or  uncertainty  in  the 
ftcts  found,  that  would  prevent  the  court  from  rendering  the 
proper  judgment.  If  there  are  any  deficiencies  arising  from 
omissions  or  incorrect  findings,  the  remedy  is  by  motion  for 
a  new  trial,  and  not  for  a  ventre  de  tiovo.  Graham  v.  The 
State,  ex  rel.,  66  Ind.  386 ;  Vannoy  v.  Duprez,  72  Ind.  26 ;  Jonea 
V.  Baird,  76  Ind.  164;  Ex  Parte  Walk,  73  Ind.  95. 

If  the  finding  contains  a  statement  of  the  evidence  and  not 
of  the  &ct8,  it  may  be  set  aside  on  motion  for  a  venire  de  novo. 
Parker  v.  Hubble,  75  Ind.  580 ;  Jones  v.  Baird,  supra. 

In  the  case  at  bar,  the  finding  states  the  &cts  and  not  the 
evidence.  There  was  no  error  in  overruling  the  motion  for 
a  venire  de  novo. 

The  6th  specification  of  errors,  overruling  the  motion  for  a 
new  trial,  is  not  referred  to  by  appellant  in  his  brief,  and  is 
therefor©  waived. 

The  7th  specification  of  errors  is  the  overruling  of  appel- 
lant's motion  for  a  judgment  in  his  &vor  upon  the  statement  of 
&cts  or  special  findings  of  the  referee. 

If  the  report  is  to  be  regarded  in  the  light  of  a  special  find- 
ing, there  is  nothing  in  it  that  is  contradictory  to,  inconsist- 
ent or  irreconcilable  with  the  general  finding  or  conclusion, 
and  there  was  no  error  in  overruling  the  motion. 

If  the  report  is  to  be  regarded  as  a  statement  of  the  facts, 
andtheconclusionsoflawthereonjthen  the  objection  to thecon- 
clusionsof  law  is  to  betaken  advantage  of,  by  excepting  to  the 
conclusions  of  law,  which  appellant  did  in  the  court  below. 
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and  has  assigned  the  overruling  thereof  as  error.  And  appel- 
lant insists  that  tlie  concluBtons  of  law  are  erroneous,  for  the 
reasons  that  the  referee  did  not  find  the  &ct  that  the  hoard  of 
commissioners  had  directed  the  auditor  to  bring  the  suit,  and 
that  he  did  not  also  find  to  what  fund  the  indebtedness  of  de- 
fendant to  plaintiff  belonged. 

We  do  not  think  that  the  direction  of  the  hoard  of  com- 
missioners was  essential  to  the  authority  of  the  auditor  to 
bring  the  suit,  as  for  a  part  of  the  funds  claimed,  at  least  the 
trust  funds,  the  statute  gave  him  authority  to  sue  without  such 
direction,  and  as  to  the  apportioning  of  the  amount  recovered 
among  the  different  funds  to  which  it  belonged,  that  would  fae 
the  duty  of  the  auditor,  after  tlie  collection  had  been  made. 

No  objection  was  made  or  exception  taken  to  the  rendition 
or  form  of  the  judgment.  And  we  think  there  was  no  error 
in  the  conclusious  of  law. 

From  the  &cts  found  by  the  referee,  appellant  ought  not  to 
complain  of  the  Judgment. 

We  find  no  error  in  this  record. 

The  jadgment  ought  to  be  aflirmed. 

Feb  Cobiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
tilings  affirmed,  with  costs. 


ROTAN  BT  AL.  V.   STOBBER. 

Pkactice. — 3iiimee. — Eze^itujn. — Ad  objection  to  the  adminion  of  evi- 
dence most  be  stated  and  an  exception  reserved  in  the  trial  coart,  to  pre- 
gent  the  question  of  its  admissibilitj  in  the  Supreme  Court 

Sake. — Promaaory  Sole. — Son  Ett  Paiiiim. — In  an  action  upon  a  prpmis- 
S017  note,  where  the  defendant  pleads  noneafactam,  prima  fade  evidence 
of  the  execution  of  the  note  entitles  it  to  be  read  in  evidence. 
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Same. —  WHnem. — Hearsay. — Where,  on  cross-examination  of  a  witneaa,  it 
appears  that  all  he  knew  about  what  he  hod  testified  was  heatsaf,  it  i» 
proper  for  the  court,  on  motion,  to  strike  out  hia  lestimonf. 

From  the  Union  Circnifc  Court. 

T.  D.  Evans,  for  appellants. 

B.  Burke,  for  appellee. 

Elliott,  C.  J. — The  questions  requiring  cousideration 
arise  upon  the  ruling  refusing  a  new  trial. 

It  is  complained  by  appellants  that  the  court  erred  in  per- 
mitting the  appellee  to  give  certain  testimony  in  reply  to  that 
introduced  by  them ;  but  this  complaint  is  unavailing  for  the 
reason  that  no  objection  vran  sjated,  nor  any  exception  re- 
served, to  the  admission  of  the  evidence. 

There  was  no  error  in  admitting  the  note  sued  upon  in 
evidence  although  the  appellants  had  pleaded  non  est  factum. 
The  evidence  made  at  least  a  prima/aoie  case  for  the  appellee, 
and  this  entitled  her  to  read  tlie  note  to  the  jury. 

Appellants  produced  a  witness  who  testified,  and  this  as 
the  record  shows  was  all  that  he  did  testify,  in  chief^  that 
"  Daniel  T.  Eckard  signed  Jolin  Rotan's  name  to  that  note." 
On  cross-examination  it  appeared  that  all  the  witness  knew 
about  the  matter  was  what  Eckard  had  told  him;  whereupon 
the  appellee  moved  to  strike  out  all  of  his  testimony  and  the 
motion  was  sustained.  This  was  right.  The  testimony  was 
mere  hearsay  and  was  plainly  incompetent. 

Judgment  affirmed. 


Dutch  bt  al.  v.  Boyd,  Cashier. 

HoBTGAOE. — Situ*  of  land. — Safe. — Fremmplrtm. — A  deed  or  moctfcage, 
made  in  the  form  prescribed  by  the  law  of  this  State,  which  pnrportB  to 
have  been  executed  and  acknowledged  in  and  between  parties  resident 
in  the  Stale,  and  contains  nothing  to  indicate  a  cootrarj  iateotioo,  will 
be  presumed  to  be  of  lend  in  the  State. 
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Sauk.— Cbrrection  qf  Jfiiteit. — Slalvie  <^  Fhiudt. — The  correction  of  a  do- 
BcriptioD  of  the  premises  convejed,  ia  a  deed  or  mortgage,  is  not  fothid' 
den  by  the  statute  of  frauds. 

PaotuSBOSY  ScfTtL^Rii/abU  to  Bant  Cadiier. — Oiange  nf  Ou&ter. — Right  <^ 
Action. — Hirty. — A  promissorj  note,  made  payable  to  the  csahier  of  a 
bank,  is  in  effect  payable  to  Uie  bank,  and  an  action  may  be  brought  in 
the  name  of  a  anccessor  to  the  cashier  named,  without  an  assignment  by 
the  latter,  who  need  not  be  made  a  party. 

From  the  Boone  Circuit  Court. 

0.  P.  JUahan,  P.  H.  Dutch,  C.  8.  Werner, Dotod,  H. 

N.  Spaan  aad  F,  Heiner,  for  appellants. 

6.  H.  Chapman,  U.  J.  Hammond  and  L.  Netoberger,  for  ap- 
pellee. 

W00D6,  J. — This  is  an  appeal  &om  a  decree  of  foreclosore 
ofa  mortgage  on  real  estate,  and  from  the  personal  judgment 
rendered  against  the  makers  of  the  mortgage  notes.  The  prin- 
cipal question  to  be  decided  is  whether  the  mortgage  contains 
a  sufficient  description  of  the  premises  intended  to  be  de- 
scribed. 

The  mortgage  is  in  the  short  form  prescribed  by  the  statute 
for  mortgaging  land  in  this  State.'  We  give  the  tenor  of  so 
much  of  the  instrument  as  is  relevant  to  the  question,  viz. : 
"This  indenture  witnesseth,  Ira  N.  Holmes  and  Amanda  D. 
Holmes,  of  Boone  county,  and  StAte  of  Indiana,  mortgage  and 
warrant  to  John  M.  Boyd,  cashier  of  the  First  National  Bank 
ofThomtown,  Boone  county,  Indiana,  to  wit:  Theeasthalf 
of  the  northwest  quarter  of  section  thirty-five,  township  twenty 
north,  of  range  two  west,"  etc. 

The  appellants  claim  that  the  description  does  not  show  in 
what  county  and  State  the  land  intended  to  have  been  mort- 
gaged ia  situated,  and  hence  that  the  mortgage  was  not  entitled 
to  registration.  It  may  be  observed  here,  that,  if  it  be  conceded 
that  the  land  is  in  Indiana,  the  description  given  shows  it  to 
be  in  Boone  county.  The  township  and  range  mentioned  are 
found  there  but  not  in  any  other  county  of  the  State. 

The  counsel  lor  the  appellee  advanced  three  propositions,  on 
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each  of  which  they  claim  that  the  mortgage,  and  the  record 
of  it,  mtiat  be  upheld :  1st,  that  the  names  of  the  county  and 
State,  where  they  occur  in  the  mortgage  the  second  time,  are 
descriptive  of  the  land.  2d,  that,  if  this  is  not  so,  and  the 
county  and  State,  aB  there  inserted,  are  an  adjunctto  the  name 
of  the  bank,  descriptive  of  ita  sUufi,  then  it  appearing  on  the 
fiice  of  the  instrument  and  from  the  certificate  of  acknowledg- 
ment that  the  mortgage  was  executed  in  this  State  between 
residents  of  the  State,  the  legal  presumption,  in  the  absence 
of  anything  in  the  instrument  to  the  contrary,  is,  that  the  de- 
scription was  intended  for  lands  in  this  State;  and  this,  it  is 
claimed,  is  supported  by  the  following  cases  :  BeUoii  v.  The 
Stale,  vx  rel,  47  Ind.  54 ;  BuHon  v.  Ferguson,  69  Ind.  486 ; 
Ives  V.  Kimball,  1  Mich.  308;  Ru>i8ell  v.  Sweezcy,  22  Mich. 
235 ;  ^aler  v.  Breese,  36  Mich.  77 ;  Atieater  v.  Sckenck,  9  Wis. 
160;  MecUem  v.  Blake,  19  Wis.  397;  Puraley  v.  Hayes,  22 
Iowa,  11 ;  Beal  v.  Blair,  33  Iowa,  318.  3d,  that  the  descrip- 
tion by  section,  township  and  range,is  in  itself  sufficiently  cer- 
tain, and  becomes  uncertain  only  by  reason  of  lookingoutside 
of  the  mortgage  to  the  fact  that  there  are,  in  the  Northwest 
Territory,  and  in  the  States  erected  therein,  a  number  of  base 
lines  or  principal  meridians,  to  which  every  such  description 
may  be  referred ;  and  that  this  constitutes  a  latent  ambiguity 
which  admits  of  parol  evidence  to  show  which  meridian  was 
'  intended.  For  support  of  this  proposition,  reference  is  made 
to  the  following  cases,  besides  those  cited  supra :  Hanna  v. 
Benfro,  32  Miss.  125;  Bowers  v.  Andrews,  52  Miss.  596; 
Dougherty  v.  Purdy,  1 8  111.  206 ;  Clark  v.  Powers,  45  111.  283 ; 
BiUinga  v.  Kankakee  Coal  Co.,  67  111.  489  ;  Smith  v.  Oratcford, 
81  111.  296 ;  Isaac  v.  Clarke,  2  Gill  (Md.)  1. 

Against  these  propositions,  counsel  for  the  appellants  have 
cited  Weed  v.  Edrnonds,  4  Ind.  468 ;  Chehran  v.  VH,  42  Ind. 
267 ;  Baldicin  v.  Kerlin,  46  Ind.  426 ;  Murphy  v.  Hendricks, 
57  Ind.  593 ;  Fir^  Nat.  Bank  v.  Oougk,  61  Ind.  147 ;  Lee  v. 
mOs,  66  Ind.  474 ;  Glass  v.  Hulbert,  102  Mass.  24 ;  Holmes  v. 
Etxme,  48  Miss.  247 ;  Selden  v.  Cofee,  55  Miss.  41 ;  People 
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V.  Klumplce,  41  Cal.  263 ;  Boyd  v.  EUia,  11  Iowa,  97 ;  Seal 
y.Blair,^^\GV&,Z\%;  Slater  v.Breeee,  36 Mich.  77;  Mooney 
V.  CooUdge,  30  Ark.  640;  Fuller  v.  FeUow8,  30  Ark.  657. 

It  would  seem  difScult  to  reconcile  the  third  propositioB 
with  the  feet  that  the  court  takes  judicial  knowledge  of  the 
public  surveys,  and  of  theexistenceand  location  of  the  several 
base  lines  from  which  the  surveys  are  made.  Reading  a  de- 
scription by  section,  township  and  range,  in'the  light  of  this 
judicial  knowledge,  the  ambiguity  would  seem  to  be  a  patent 
one,  and,  therefore,  not  explainable  by  evidence  outside  of 
the  writing. 

But  our  concurrence  in  the  second  proposition  makes  it 
unnecessary  in  this  case  to  express  any  opinion  conoeming 
the  first  or  third. 

This  court  has  several  times  held,  in  reference  to  promissory 
notes  purporting  to  have  been  executed  in  this  Stat«,  and  in 
terms  made  payable  at  a  bank  named,  and  nothing  to  the  con- 
trary appearing,  that  it  will  be  presumed  that  the  bank  so 
named  is  abank  in  this  State,  and  the  notes  therefore  governed 
by  the  law  merchant.  The  Indianapolis,  etc.,  Co.  v.  Caven,  53 
Ind.  258  ;  Walker  v.  WooUen,  54  Ind.  164 ;  Roaek  v.  HiU,  54 
Ind.  245.  The  effect  of  this  presumption  upon  the  rights  and 
remedies  of  the  parties  to  the  paper  is  well  understood,  and  the 
consequences  are  not  leas  important  than  those  which  pertain  to 
the  application  of  the  statute  of  frauds  to  contracts  concern- 
ing real  estate,  the  importantbearingof  which  counsel  for  the 
appellants  have  ui^d  upon  our  attention.  We  can  think  of 
00  sound  reason  why  a  similar  presumption  should  not  apply 
to  a  deed  or  mortgage,  made  in  the  form  prescribed  by  the 
law  of  this  State,  which  presumably  is  not  applicable  to  the 
conveyance  of  lands  situated  elsewhere,  and  which  shows 
within  itself  that  it  was  executed  in  the  State,  between  parties 
resident  in  the  State,  and  contains  nothing  to  indicate  that 
land  outside  of  the  State  was  intended.  Such  apresnmption, 
we  have  no  doubt,  will  be  found  to  accord  with  the  true  in- 
tention of  the  parties  in  a  very  large  majority  of  instances  in 
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which  the  name  of  the  State  amy  be,  or  may  have  been,  omit- 
ted, and,  if  occasionally  there  shall  prove  to  be  an  exception 
to  this  rule,  it  would  constitute  a  mistake  which,  as  between 
the  parties  at  least,  could  be  corrected,  and,  in  the  long  run, 
the  ends  of  justice  will  be  better  promoted  by  this  than  by 
the  contrary  rule. 

The  case  of  Lee  v.  HUls,  66  Ind.  474,  is  cited  to  the  point 
that  a  correction  of  such  a  mistake  in  a  deed  or  mortgage  can 
not  be  had.  The  case,  however,  is  not  in  point.  It  has  ref- 
erence to  the  Bale  of  personal  property,  and  the  effort  was  made 
in  the  case,  not  to  obtain  a  modified  description  of  the  goode 
named  in  the  memorandum,  but  to  procure  the  insertion  of  the 
word  sold,  the  effect  of  which  would  have  been  to  convert  the 
memorandum  into  a  contract  of  sale,  while,  without  that  word, 
it  contained  no  evidence  whatever  of  such  contract. 

That  a  correction  may  be  had  of  a  deed  or  mortgage  of  real 
estate,  in  reference  to  the  description  of  the  premises,  is  too 
well  settled  to  admit  of  controversy.  White  v.  WJfaon,  6 
Blackf.  448 ;  HUeman  v.  Wright,  9  Ind.  126 ;  Andrews  v.  An- 
drea>8, 12  Ind.  348 ;  Sample  v.  Itoioe,  24  Ind.  208 ;  The  German, 
do.,  Im.  (h.  V.  Orim,  32  Ind.  249 ;  Dice  v.  Morris,  32  Ind. 
283;  Bameav.BarOett,  41  Ind.  98;  Biuenharlce  v.  Ramey, 
63  Ind.  499 ;  McKay  v.  Wakefidd,  63  Ind.  27 ;  WOaon  v. 
Stewart,  63  Ind.  294 ;  Easier  v.  Severin,  64  Ind.  376 ;  F^garl  v. 
Halderman,  76  Ind.  664. 

There  is  nothing  in  the  claim  that  the  plaintiff  had  not 
capacity  to  sue,  or  that  there  is  a  defect  of  parties,  because  the 
not«s  secured  by  the  mortgage  were  made  payable  to  ODe 
Patton  as  cashier.  It  was  shown  that  Boyd,  to  whom,  as 
cashier,  the  mortg^e  was  made,  had  succeeded  Patton  in  that 
office.  It  ie  the  case  of  a  trustee  of  an  express  trust,  who  may 
sue  ID  his  own  name,  without  joining  the  ceataique  trv^.  Pat- 
ton, having  ceased  to  be  the  trustee,  had  do  interest  in  or  re- 
lation to  the  paper,  which  made  him  a  necessary  party.  Paper 
made  payable,  or  indorsed,  to  the  cashierof  abank,  is,  in  legal 
effect,  payable  to  the  bank  itself,  and  in  this  case  the  suit 
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might  appropriately  have  been  brought  in  the  name  of  the 
banb,  though  not  improperly  brought  in  the  name  of  the 
«ashier.     See  Nave  v.  Hadley,  74  Ind.155. 

There  was  sufficient  evidence  in  the  case  to  show,  j>nmo/a<»e, 
the  execution  of  the  mortgage,  under  the  plea  of  non  eat/adum; 
and,  this  being  so,  it  was  for  the  jury  to  decide  upon  the  weight 
of  the  conflicting  evidence  offered  on  that  subject. 

All  the  other  questions  in  the  record  are  made  immaterial 
by  oar^concluaion,  that  the  mortgage  contains  a  sufficient  de- 
scription of  the  land,  and  needed  no  correction,  from  which 
it  follows  that  the  record  of  it  was  notice  to  tlie  world. 

The  judgment  ia  affirmed,  with  costs. 

Pclition  for  a  rehearing  overniled. 


Febkch,  Adm'h,  et  aij.  v.  The  State,  ex  bel.  Manifold. 

SnPHEME  CouRT.^P'eijA(  of  Evidentt. — Where  there  it  evidence  !□  the 
Kcord,  which  tends  to  Buitain  the  finding  of  the  trial  conrt  on  ever^ 
material  point  in  issue,  the  Supreme  Court  will  not  disturb  such  finding 
on  the  weight  of  the  evidence. 

SjME.—Bilt  0^  Eicepl>on»,—Omu»Um  of  S^'tdnux.— Although  the  bill  of  ex- 
ceptions concludes  with  the  formnla,  "  this  wrb  all  the  evidence  given 
in  the  cause,"  yet  if,  on  the  face  of  the  bill,  there  is  an  apparent  omis' 
tion  of  evidence,  the  Supreme  Court  will  not  consider  or  decide  any 
queition  which  depends,  for  its  proper  decision,  upon  the  evidence  in 

QtFARDiAN  AND  Ward. — Bond. — Beporti. — Beidenet. — In  an  action  upon  a 
guardian's  bond,  where  the  breach  assigned  is  that  the  guardian  had 
taken  the  notes  of  insolvent  persons,  without  security,  for  the  rents  of 
his  ward's  real  estate,  the  guardian's  reports  to  the  court  are  competent 
evidence  for  the  purpose  of  identifying  such  notes,  which  were  in  evi- 
dence, as  the  notes  which  had  been  in  the  possession  of  the  guardian. 

From  the  Henry  Circuit  Court. 
J.  Brown,  for  appellants. 
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HoWK,  J. — This  was  a  suit  by  the  appellee's  relator  t^iost 
the  appellants,  upon  a  guardian's  bond.  The  cause  was  put  at 
issue  and  tried  by  the  court;  and  a  finding  was  made  for  the 
relator,  a&sessing  his  damages  in  the  sum  of  $314.41.  The 
appellants'  motion  for  a  new  trial  having  been  overruled,  and 
their  exception  saved  to  such  ruling,  the  court  rendered  judg- 
ment against  them  in  the  relator's  &vor,  for  the  damages  as- 
sessed and  costs. 

The  overruling  of  their  motion  for  a  new  trial  is  tije  only 
error  assigned  by  the  appellants  in  this  court.  Under  this 
supposed  error  the  appellants'  counsel  has  devoted  the  prin- 
cipal portion  of  his  elaborate  brief  of  this  cause  to  the  dis- 
cussion of  the  alleged  insufBciency  of  the  evidence  to  sustain 
the  finding  of  the  trial  court.  If  the  evidence  were  properly 
in  the  record,  we  conld  not  determine  this  point  in  fevor  of 
the  appellants;  for  there  is  evidence  contained  in  the  bill 
of  exceptions  tending  to  sustain  the  finding  of  the  court  od 
every  material  point.  In  such  a  case  this  court  will  not 
weigh  the  evidence,  nor  attempt  to  determine  its  prepouder- 
ance  in  &vor  of  either  party.  For  this  purpose,  the  learned 
judge  who  tried  the  cause  had  opportunities  and  laoilities 
which  we,  as  an  appellate  court,  can  not  have ;  and  it  is  for 
this  reason  that  it  has  been  so  oflen  decided  that  this  court 
would  not  disturb  the  finding  of  the  trial  court  or  the  ver- 
dict of  a  jury  upon  the  weight  of  the  evidence.  HUyden  v. 
Ordcker,  75  lud.  108. 

Besides,  although  the  bill  of  exceptions,  in  this  case,  con- 
cludes with  tlie  usual  formula,  "this  was  all  the  evtdenoe 
given  in  the  cause,"  yet  it  affirmatively  appears  on  the  face 
of  the  bill,  that  it  does  not  contain  all  the  evidence  given  in 
the  cause.  In  such  a  ease  this  court  has  uniformly  held  that 
it  would  not  decide  any  question  which  depended  for  its 
proper  decision  upon  the  evidence  in  the  cause.  Ratlsbaek  v. 
Greve,  58  Ind.  72 ;  Broicjdee  v.  Hnre,  64  Ind.  311 ;  Hammon 
V.  SeOon,  69  Ind.  37 ;  Fouty  v.  Morrixon,  73  Ind.  333. 

In  their  motion  for  a  new  trial,  the  appellants  assigned  as 
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a  cause  therefor,  that  "  the  court  erred  in  admitting  in  evi- 
dence the  report  and  settlement  of  Howell  B.  French."  Shep- 
herd Manifold,  the  relator's  guardian,  whose  bond  as  such 
was  the  bond  in  suit,  died  in  January,  1875,  before  the  re- 
lator became  of  lawful  age;  and  the  appellant  Howell  B. 
French  was  the  administrator  of  said  decedent's  estate.  In 
1876,  one  Thomas  Sears  was  appointed  and  qualilicd  as  the 
guardian  of  the  relator.  Afterwards,  in  August,  1876,  Fi-ench, 
as  the  administrator  of  the  deceased  guardian,  made  a  written 
report  to  the  court,  in  the  matter  of  such  guardianship,  to 
the  effect  that  no  money,  belonging  to  the  relator,  had  beeii 
received-  by  him ;  but  that  he  had  received  certain  notes  and 
accounts,  particularly  describing  them,  which  belonged  to  the 
relator,  and  which  he  had  turned  over  to  Sears,  the  relator's 
then  guardian.  This  report  appeared  to  have  been  approved 
and  confirmed  by  the  court.  The  bill  of  exceptions  in  this 
case  shows  that,  when  the  relator  offered  this  report  in  evi- 
dence, the  appellants  objected  to  its  admission  on  the  ground 
that  it  was  irrelevant  and  immaterial;  and  that  the  court 
overruled  the  objection,  and  admitted  the  report  in  evidence, 
for  the  purpose  only,  as  stated  by  the  court,  of  identifying, 
as  it  tended  to  do,  the  notes  which  were  in  evidence,  as  the 
notes  which  French  as  such  administrator  bad  turned  over  to 
Sears,  as  the  relator's  guardian.  It  appears,  also,  that  the  final 
report  of  Sears,  the  relator's  last  guardian,  was  admitted  in 
evidence  by  the  court,  over  the  same  objections  of  the  appel- 
lants, for  the  same  limited  purpose  of  identifying  the  notes 
in  evidence,  as  being  the  same  notes  turned  over  to  Sears  by 
the  administrator  of  the  relator's  first  guardian. 

We  are  of  the  opinion,  that  these  reports  were  competent 
evidence  for  the  limited  purpose  for  which  the  court  admitted 
them;  and  it  can  not  be  supposed  that  these  reports  were 
used,  or  had  any  possible  effect  for  any  other  purpose  than  the 
one  for  which  they  were  admitted. 

As  the  evidence  appears  in  the  record,  we  can  not  say  that 
the  court  erred  in  assessing  the  relator's  damages ;  nor  could 
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■vre  say  so,  even  if  the  dama{i;es  had  been  assessed  at  a  much 
la^er  sum  than  they  were. 

We  have  foond  no  available  error,  in  the  record  of  this 
cause,  for  the  reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  costs. 


Towell  et  al.  ti.  Hollweg  bt  al. 

SuPKEMZ  Cocat. — Joml  Amignmera  <^  Emm. — Where  &  joint  demorrer  bj 
■erend  to  a  pleading  ia  overruled,  an  assignment  of  error  bj  eocli  sep- 
ftratel;,  that  the  ruling  was  erroneoos  at  to  him,  preeenU  no  question  in 
the  Bupreme  Court. 

Same. — (hmplainl. — The  sufficiency  of  a  complaint  against  two  defend- 
ants can  not  be  qneetioned  for  the  firat  time  in  the  Supreme  Court  u 
to  its  sufficiency  as  against  one  only. 

Chattel  MoRTOAaE. — Saordmg.  —  Time. — The  time  within  which  th«  stat- 
ute requires  a  chattel  mortgage  to  be  recorded,  R.  S.  1S81,  section  4913, 
is  computed  by  excluding  the  day  on  which  it  was  executed  and  in- 
cluding that  on  which  it  was  recorded. 

fliACIlCE.—Spedai  Finding.— HannUK  Error.— Wben  it  appears  from  tke 
whole  record  that  a  particular  fact  was  really  not  in  dispute  on  the  trial, 
bnt  treated  aa  admitted,  it  is  not  essential  that  the  court  should,  in  a 
■pecial  finding  of  the  facts  under  section  561,  B.  8. 1881,  state  such  fact. 

From  the  Madison  Circuit  Court. 

E.  P.  Schlater,  C.  L.  Henry,  A.  B.  Ymng  and  W.  8.  IHvm, 
for  appellants. 
J.  W.  Baird,  H.  D.  Thompson  and  T.  B.  Orr,  for  appellees. 

Feanklik,  C. — This  is  an  action  brought  by  appellees 
against  appellants  for  the  possession  of  certain  goods,  and 
damages  for  the  detention  thereof. 

Appellants  answered  separately  by  denials,  and  appellant 
Brown  answered  specially  in  a  second  paragraph,  that  he  held 
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possession  of  the  property  as  assignee  of  Towell,  for  the  benefit 
of  Towell's  creditors;  that  the  assignment  was  executed  on 
the  6th  day  of  January,  1879,  duly  recorded,  and  that  he  had 
taken  possession  of  the  property  as  trustee  under  the  same ; 
that  appellees  claimed  said  property  by  virtue  of  a  mortgage 
executed  December  28th,  1878,  and  recorded  January  7th, 
1879,  and  that  said  mortgage  was  void ;  copies  of  both  the 
assignment  and  mortgage  were  filed  therewith.  A  separate 
demurrer  of  Brown  to  the  complaint,  and  a  demurrer  of  ap- 
pellees to  the  second  paragraph  of  Brown's  separate  answer, 
were  both  overruled,  and  a  reply  in  denial  filed.  Trial  by 
court,  special  finding  with -conclusions  of  law,  and  judgment 
for  appellees. 

The  errors  assigned  in  this  court  are : 

1st.  The  complaint  does  not  state  fects  sufficient. 

2d.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tutea  cause  of  action  against  Towell. 

3d.  Error  in  overruling  Brown's  demurrer. 

4th.  Error  in  the  conclusions  of  law. 

The  assignment  of  errors  being  joint,  the  second  and  third 
specifications,  being  separate,  can  not  be  considered.  As 
to  the  first  general  specification,  that  the  complaint  does  not 
state  fects  sufl!icieDt  to  constitute  a  cause  of  action,  the  imper- 
fections of  the  complaint  have  been  remedied  by  a  certified 
copy  under  a  txrtiorari.  It  is  regular  in  form,  in  accordance 
■with  the  statute,  and  entirely  sufficient. 

The  main  controversy  between  the  parties  appears  to  arise 
ander  the  exception  to  the  conclusions  of  law  upon  the  special 
finding.     The  court  found  substantially  the  following  facts : 

Appellant  Towell,  on  the  28th  day  of  December,  1878,  to 
secure  a  good-fiiith  indebtedness,  executed  a  mortgage  upon 
the  property  in  controversy  to  appellees ;  that  the  mortgage 
was  duly  recorded  in  Madisou  county,  Indiana,  on  the  7th 
day  of  January,  1879;  that  on  the  6th  day  of  January,  1879, 
appellant  Towell  executed  an  assignment  for  the  benefit  of 
his  creditors,  to  appellant  Brown,  which  was  duly  recorded, 
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and  uoderwhioh  Brown  took  possessioD  of  the  property;  upon 
which,  as  a  conclusion  of  law,  the  court  found  for  appellees. 

Two  objections  are  presented  to  tliis  conclusion  :  1st,  that 
there  was  no  finding  that  the  mortgagor,  at  the  date  of  the 
execution  and  recording  of  appellees'  mortgage,  resided  in 
Madison  county,  Indiana,  and  therefore  there  was  nothing  to 
base  a  conclusion  on  that  the  mortgage  was  valid.  The  mort- 
gage was  made  a  part  of  the  record  by  appellant  Brown.  It 
stated  that  the  mortgagor  was  "of  Madison  county,  in  the 
State  of  Indiana,"  etc.  He  was  sued  in  said  county,  and  an- 
swered as  a  resident  thereof.  There  was  no  controversy  id 
the  pleadings  or  upon  the  trial,  in  relation  to  the  residence 
of  the  mortgagor,  and  that  it  v,'&s  not  essentially  necessary  for 
the  court  to  state  in  its  special  finding  that  the  mortgagor  re- 
sided in  said  Madison  county;  that  was  treated  during  the 
trial  as  an  admitted  fact. 

The  real  controversy  appears  to  be  over  the  second  objec- 
tion, and  that  is,  that  the  mortgage  was  not  recorded  witliin 
the  time  required  by  the  statute;  that,  in  estimating  the  time 
within  which  a  chattel  mortgage  must  be  recorded,  in  order 
to  make  it  valid  against  third  parties,  the  day  upon  which  it 
was  executed  can  not  be  excluded  and  the  day  of  recordiog 
included,  but  they  must  both  be  included.  The  statute  pro- 
vides that  the  mortgage  shall  be  recorded  within  ten  days  aAer 
the  execution  thereof. 

In  the  miscellaneous  provisions  of  the  code,  2  R.  S.  1 876,  p. 
311,  the  787th  section  provides,  that  "The  time  within  which 
an  act  is  to  be  done,  as  herein  provided,  shall  be  computed  by 
excluding  the  first  day  and  including  the  last.  If  the  last 
day  be  Sunday,  it  shall  be  excluded."  \ 

In  the  ca.se  of  Brown  v.  Buzan,  24  Ind.  194,  it  was  held 
that  in  computing  the  time  in  a  contract  for  the  acceptance 
of  cattle  within  eight  days  from  the  time  of  the  contract,  the 
day  of  the  contract  and  that  of  acceptance  must  both  be  in- 
cluded. 

In  the  case  of  Tucker  v.  White,  19  Ind.  253,  it  was  held  that 
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in  computing  the  time  of  the  180  days'  stay  of  esecutioDj  the 
day  on  which  the  judgment  was  stayed  must  be  included,  be- 
cause execution  could  have  been  issued  oa  the  day  the  judg- 
ment was  signed,  and  that  must  be  counted  aa  one  day.  And 
in  the  opinion  it  is  added:  "This  is  not  a  case  where  the 
statute  requires  an  act  tu  be  done,  like  the  granting  of  a  new 
trial,  for  example,  within  a  given  number  of  days."  The  case 
in  24th  Indiana,  supra,  is  based  upon  this  for  authority. 

In  the  case  of  Noble  v.  Murphy,  27  Ind.  502,  it  wap  held 
that  in  cases  of  appeal  from  the  judgment  of  a  justice  of  the 
peace,  where  the  statute  required  the  appeal  to  be  taken  within 
thirty  days  from  the  rendition  thereof,  the  general  statute  ex- 
cluding the  first  day  and  including  the  last  applied. 

To  the  same  effect  are  the  cases  of  Faure  v.  ITie  United  Staies 
Express  Co.,  23  Ind.  48,  and  Swift  v.  Tomey,  5  Ind.  196. 

In  the  case  of  Haihavsiy  v.  Hathaway,  2  Ind,  513,  where 
the  statute  allowed  the  justice  of  the  peace  to  grant  a  new 
trial  within  four  days  from  the  rendition  of  the  judgment,  in 
computing  the  four  days  it  was  held  that  the  day  on  which  the 
judgment  was  rendered  should  be  excluded ;  and  in  the 
opinion  the  following  language  is  used:  "Had  the  statute 
been  that  a  justice  might  grant  a  new  trial  within  one  day 
after  the  rendition  of  judgment,  nobody  would  have  contended 
thattheday  on  which  Judgment  was  rendered  should  be  counted 
in  computing  the  time.  The  rule  should  be  the  same  where 
the  statute  requires  it  to  be  done  within  four  days." 

The  same  rule  has  been  applied  to  serving  a  summons. 
Womack  V.  McAhren,  9  Ind.  6 ;  MaHin  v.  Reed,  9  Ind.  180; 
Blair  v.  Dams,  9  Ind.  236. 

The  same  rule  has  been  applied  to  the  time  of  filing  bills 
of  exceptions.  7%e  SlaU,  ex  rel.  McGoy,  v.  TAom,  28  Ind.  306 ; 
Byers  v.  Hickman,  36  Ind.  359.  Where  a  thing  is  required 
to  be  done  between  two  specified  days,  or  from  one  specified 
day  to  another,  then  both  are  to  be  excluded.  Cook  v.  Gray, 
S  Ind.  335 ;  Newby  v.  Bogers,  40  Ind.  9. 

In  the  former  case  it  was  held  that  "  The  code  provides  that 
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the  time  within  which  an  act  is  to  he  done,  as  therein  provided, 
shall  be  computed  by  excluding  the  first  day  and  including  the 
last,  *  But  this,  as  a  rule  of  computation,  relates  exclusively 
to  statutory  time,  and  does  not  apply  to  ordinary  contracts." 

In  the  case  of  Fox  v.  The  Allensmlle,  Center  Square  and 
Vewiy  Turnpike  Co.,  46  Ind.  31,  it  was  held  that  a  "  publica- 
tion made  on  the  2d  of  March,  tor  payment  on  the  1st  of  April, 
would,  by  adopting  the  ordinary  rule  of  including  one  of  the 
days  and  excluding  the  other,  he  a  publication  thirty  days  be- 
fore the  specified  time  of  payment."  It  will  be  observed  that 
this  case  did  not  arise  under  the  provisions  of  the  code  proper, 
but  the  decision  of  the  question  is  based  upon  its  provisions 
as  the  "ordinary  rule." 

In  the  case  of  Benson  v.  Ada'ms,  69  Ind.  353,  it  was  held 
that,  in  computing  the  time  on  a  bill  of  exchange,  the  day  of 
its  execution  should  be  excluded,  and  the  third  day  of  grace 
included.     The  court  say : 

"By  section  787  of  the  code,  in  all  legal  proceedings  touch- 
ing the  administration  of  justice  in  courts,  it  is  enacted  that 
'The  time  within  which  an  act  is  to  be  done,  as  herein  pro- 
vided, shall  be  computed  by  excluding  the  first  day  and  in- 
cluding the  last.'  *  *  *  "This,  we  believe,  is  the  uniform 
rule  of  computing  time  on  a  bill  of  exchange." 

In  the  same  case,  it  was  held  that  a  day  is  a  unit  of  time, 
commencing  at  12  o'clock  at  night  and  ending  at  12  o'clock 
at  night.  That  "  fractions  of  a  day  in  statutes,  or  legal  pro- 
ceedings, or  in  contracts,  are  not  generally  considered ;  but 
when  the  rights  of  parties  depend  upon  the  precedence  of  time 
in  the  same  day,  or  upon  a  given  hour  or  traction  of  a  day, 
it  may  be  alleged  or  proved,  as  any  other  feet." 

The  statute  under  consideration,  requiring  chattel  raortgi^s 
to  he  recorded  within  ten  daysafter  their  execution,mcans  within 
ten  days  after  the  time  of  their  execution,  and  that  means  within 
ten  days  after  the  day  of  their  execution.  Therefore,  in  ap- 
plying the  general  tenor  of  the  foregoing  decisions  of  this 
court  to  the  question  under  consideration,  we  conclude  that 
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in  the  computation  of  the  ten  days'  time  in  which  a  chattel 
nu^i^age  must;  be  recorded,  the  day  of  its  execution  should  be 
excluded.  And  as  this  rule  has  been  established  in  all  cases 
provided  for  in  the  code,  it  should  be  made  uniform  in  all 
cases,  except  where  otherwise  expressly  provided  for  by  the 
language  used. 

We  think  the  mortgage  in  this  case  was  recorded  within 
the  time  required  by  the  statute,  and  was  valid. 

The  court  below  did  not  err  in  its  conclusions  of  law. 

The  judgment  ought  to  be  affirmed. 

Pee  Curiam, — It  is  therefore  ordered,  upon  the  foregoing 
opinioD,  that  the  judgment  below  be  and  it  is  hereby  in  all 
things  affirmed,  with  costs. 


Buckles  v.  Buckles.  ' 

Divorce. — Alitnon^. — Si^rmu  Cburi.— The  Supi«me  Court  will  oot  disturb 
an  allowance  for  alimon7,  unless  there  has  been  an  abuse  of  discretion 
bf  the  trial  court. 

From  the  St.  Joseph  Circuit  Court. 

L.  Habbard,  J.  B.  Arnold  and  J.  P.  Creed,  for  appellant. 

A.  Anderaon  and  W.  O.  Gem-ge,  for  appellee. 

Elliott,  C.  J. — Appellant  sued  for  a  divorce ;  the  appellee 
filed  a  cross  bill  and  the  divorce  was  granted  to  him. 

The  appellant  cldfbs  that  the  alimony  allowed  her  is  in- 
sufficient. The  amount  to  be  allowed  as  alimony  is  very  much 
within  the  discretion  of  the  trial  court,  and  this  court  will  in- 
terfere only  in  cases  where  the  discretion  has  been  abused. 
PtmxR  V.  Pawdl,  53  Ind,  513;  (hnn  v.  Conn,  67  Ind.  323. 
We  have  looked  into  the  evidence,  and  are  satisfied  that 
there  was  no  abuse  of  the  discretionary  powers  vested  in  the 
court  below. 

Judgment  affirmed. 
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Harness  et  al.  v.  Harness  et  al. 

SuPKEKB  Court. —  Venire  de  Novo.^^pecial  Va-d\et.—Harmlas  Error. — 
Where  a  special  verdict  Is  defective,  in  tltat  it  fails  to  Sad  all  the  facts 
necessary  to  cover  the  issues,  and  vet  the  conrt  below  renden  such  a 
JQdgmentas  would  be  proper  oniv  if  the  facts  not  found  had  been  found 
H8  the  appellant  has  averred  tliem  to  be,  in  hia  pleadings,  he  can  not 
complain  in  the  Supreme  Court  that  a  ventre  de  novo  Was  refused,  the 
error  being,  in  the  end,  harmless  as  to  bin. 

From  the  Howard  Circuit  Court. 

D.  P.  Baldwin  and  B.  D.  Dykanan,  for  appellants. 

K  R.  Lindmy,  M.  Bell  and  W.  C.  Purdam,  for  appellees. 

NiBLACK,  J. — Suit  by  Louisa  Harness,  Sarah  J.  Harness, 
Addison  A.  Harness,  Mary  E,  Harness,  Ida  M.  Harness,  Rosa 
D.  Harness,  Margaret  Harness,  and  Thomas  Harness,  against 
Benjamin  F.  Harness,  William  \V.  Harness  and  Lewis  W. 
Harness,  for  the  partition  of  several  tracts  of  lands,  of  which 
Andrew  J.  Harness,  an  intestate,  died  seized.  The  said  Louisa 
was  the  widow,  and  all  the  other  parties  were  the  children  of 
the  decedent.    . 

This  cause  has  heretofore  been  twice  before  this  court.  3ar- 
neaa  v.  Harness,  49  Ind.  384 ;  Harness  v.  Harness,  63  Ind.  1. 
As  there  was  some  amendment  in  the  pleadings  after  the  cause 
was  remanded  the  last  time,  we  find  it  necessary  to  make  a 
brief  statement  as  to  the  pleadings  and  issues  upon  which  the 
last  trial  was  based. 

The  complaint,  amongst  other  things,  charged  that  the 
decedent  had,  in  his  lifetime,  purchased  real  estate  for  his  sons 
William  and  Lewis,  of  the  value  of  four  thousand  dollars  for 
each,  and  had  caused  such  real  estat«  to  be  conveyed  to  them 
respectively,  as  advancements  in  fullof  their  sharcaof  his  estate. 
A  supplemental  complaint  was  filed  alleging  that,  since  the 
first  trial  of  the  cause,  Ida  M.  Harness,  one  of  the  plainti&, 
had  died  unmarried,  intestate  and  without  issue,  leaving  the 
remaining  parties  her  only  heirs  at  law. 
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Benjamin  F.  Harness  answered  separately,  in  general  denial. 
The  defendants  William  and  Lewis  together  answered : 

1.  In  general  denial. 

2.  Specially  denying  that  any  real  estate  was  conveyed  to 
them  or  either  of  them,  as  an  advancement  from  their  &ther, 
and  averring  that  the  property  received  by  them  from  him 
was  upon  another  and  diflereot  consideration. 

3.  Averring  that  the  plaintiffs  had  taken,  carried  away  and 
converted  to  their  own  use  timber  of  various  kinds,  growing 
on  the  lands  described  in  the  complaint,  of  the  value  of  two 
thousand  dollars,  which  they,  said  defendants,  prayed  might 
be  taken  into  account  in  making  partition  of  said  lands. 

The  defendants  William  and  Lewis  also  set  up  by  way 
of  counter-claim,  that  since  tlio  commencement  of  this  suit 
the  said  Lewis  had  purchased  and  become  the  owner  of  all 
the  interest  in  the  lands  in  the  complaint  mentioned,  which 
had  descended  to  their  co-defendant  Benjamin  F.  Harness. 

The  plaintiffs  replied  in  denial  of  the  special  matters  set 
up  as  above  in  defence,  and  answered  the  counter-claim,  ad- 
mitting that  the  said  Lewis  had  purchased  the  interest  of  the 
said  Benjamin  in  the  lands,  but  denying  some  other  things 
averred  in  said  counter-claim.  The  cause  was  tried  by  a 
jury  and  a  verdict  was  returned  as  follows : 

"  We,  the  jury,  find  for  the  defendants ;  that  Andrew  J. 
Harness  purchased  with  his  own  means,  and  caused  to  be  con- 
veyed to  defendants  William  W.  Harness  and  Lewis  W.  Har- 
ness, each  a  farm  of  the  value  of  four  thousand  dollars ;  that 
the  same  was  intended  as  a  gift  to  them  and  not  as  an  ad- 
^ncement.  We  further  find  that  the  defendant  Lewis  W. 
Harness  has  purchafied  and  is  the  owner  of  the  interest  of 
Benjamin  F.  Harness  in  said  real  estate,  and  that  partition  be 
had  accordingly." 

The  plaintiSs  thereupon  moved  the  court  for  a  venire  de 
noro,  upon  the  alleged  grounds  that  the  verdict,  returned  as 
above,  did  not  cover  all  the  issues  involved  in  the  cause,  and 
Vol.  81.— 11 
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that  such  verdict  was  uot  sufEcicnt  to  authorize  tlie  reuditton 
of  a  judgmeut  of  partition  thereon,  but  their  motion  waa 
overruled. 

The  court  then  decreed  that  partition  be  made  in  substan- 
tial accordance  with  the  prayer  of  the  complaint,  except  that 
the  lands  received  by  the  defendants  William  and  Lewie, 
irom  their  iather,  were  not  taken  into  account  as  advance- 
ments, and  portions  of  the  lands  ordered  to  be  divided  were 
directed  to  be  set  off  to  them  in  the  same  manner  as  to  the 
other  surviving  children  of  the  decedent,  and  partition  wa» 
made  accordingly.        ■> 

The  plaintifife  have  appealed  and  assigned  error  upon  the 
refusal  of  the  court  to  grant  a  venire  de  novo. 

The  verdict  in  this  case  was  quite  informal  and  in  many 
respects,  at  least,  technically  insuilieient  as  against  any  of  the 
parties  in  a  condition  to  complain  of  it. 

The  court  below  might,  with  propriety,  have  issued  a  venire 
denoto  instead  of  rendering  judgment  on  the  verdict,  but  nn' 
the  appellants  io  a  position  to  complain  of  the  action  of  the 
court  in  that  respect,  conceding  it  to  have  been  somewhat 
questionable  and  irregular? 

The  evidence  is  not  before  us,  but  there  is  enough  in  the 
record  to  indicate  that  the  principal  and,  indeed,  only  real 
contest  at  the  trial,  was  whether  certain  advancements  had 
been  made  to  the  appellees  William  and  Lewis,  by  their 
father,  as  charged  in  the  complaint.  All  the  other  allegations 
of  the  complaint  appear  to  have  been  practically  admitted 
either  by  the  pleadings,  or  at  the  trial,  and  the  verdict  was 
seemingly  framed,  and  the  decree  of  partition  rendered,  upon 
that  theory. 

The  verdict  must  be  considered,  what  it  was  doubtless  in- 
tended to  be,  a  special  verdict,  and  on  the  subject  of  the  al- 
leged advancements  it  found  specially  against  the  appellants. 

As  has  been  said,  the  decree  of  partition  was  in  substantial 
accordance  with  the  prayer  of  the  complaint,  except  in  so  fer 
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as  the  jtuy  had  specially  found  certain  &cts  alleged  in  it  not 
to  have  been  sustained  by  the  evidence. 

In  other  words,  upon  all  questions  as  to  which  it  is  com- 
plained there  was  either  no  finding,  or  a  delective  finding, 
the  decree  was  in  &vor  of  the  appellants. 

We  are  therefore  of  the  opinion  that  whatever  defects  there 
may  have  been,  abstractly  considered,  in  the  verdict,  such  do- 
fects  were,  as  to  the  appellants,  cured  by  the  decree  of  parti- 
tion and  subsequent  proceedings  under  it,  and,  as  no  one 
else  has  objected,  there  is  no  reason  for  disturbing  the  judg- 
ment. 

Other  questions  are  incidentally  discussed  by  counsel,  but 
they  are  not  presented  in  such  a  way  as  to  require  ns  to  con- 
sider them. 

The  judgment  is  affirmed,  with  costs. 


Easter  v.  Acelemibe  et  al. 

SuPSZMK  CouBT. — DimaiaaL — Waiver. — A  motbo  to  diBmiss  an  appeal 
aiter  rabmiwion,  on  account  of  the  noa-joinder  of  a  party  defendant  ia 
the  appeal,  and  want  of  notice  served,  can  not  prevail]  such  objections 
are  considered  waived  bj  the  submisBion. 

AffeaIi  Bond. — Appnmai. —  Waiva; — Pitading. — Priaa/pal  and  Sard^. — The 
Approval  of  an  appeal  bond  may  b«  waived  bj  agreement  of  the  parties, 
and  a  complaint  in  an  action  on  such  bond,  which  avere  that  the  pen- 
alty was  fixed  by  the  court,  that  the  bond  was  filed  within  the  time  fixed 
by  the  coart,  that  the  approval  of  the  security  by  the  court  was  waived, 
and  that  proceedings  were  stayed  on  the  judgment  duiiog  the  pendency 
of  the  appeal,  is  sufficient  on  demurrer. 

From  the  Clay  Circuit  Court. 

J.  A.  McNiUt,  for  appellant. 

T.  W.  OurUs  and  £.  S.  HoUiday,  for  appellees. 
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Franklin,  C. — This  action  was  brought  by  appellees  against 
appellantand  one  HeodersoDjOn  a  Supreme  Court  appeal  bond. 

Appellant  demurred  to  the  complaint.  The  demurrer  was 
overruled,  and  an  exception  reserved.  The  ruling  upon  the 
demurrer  is  the  only  error  assigned. 

The  cause  was  submitted  in  this  court  May  20th,  1881. 

On  the  5th  of  October,  1881,  appellees  filed  a  motion  to 
dismiss  the  appeal,  for  the  reason  that  Henderson,  the  co-judg- 
ment defendant,  did  not  join  in  the  appeal,  and  was  not  made 
an  appellee  in  theassignment  of  errors,  with  the  proper  notice 
served  upon  him. 

In  the  recent  decisions,  this  court  has  been  holding  that  these 
preliminary  questions,  not  affecting  the  meiits  of  a  cause,  are 
waived  by  not  being  made  before  the  submission.  Therefore, 
the  motion  to  dismiss  the  appeal  should  be  overruled. 

Tlie  objections  to  the  complaint  are,  that  it  shows  that  the 
bond  was  not  approved  by  the  court,  and  the  time  given  in 
which  to  file  it  was  left  blank  in  the  record  entry  giving  the 
time. 

It  is  insisted  that  the  provisions  of  the  statute  were  not 
complied  with  in  the  giving  of  the  bond,  and  that  it  is,  there- 
fore, invalid,  and  can  not  bind  appellant  as  surety  thereon. 

It  is  alleged  in  the  complaint,  that  the  approval  of  the  se- 
curity by  the  court  was  by  agreement  waived,  and  that  the 
bond  was  filed  within  the  time  allowed  by  the  court. 

But  it  is  insisted  by  appellant,  that  the  approval  of  the  se- 
curity by  the  court  couldnotbe  waived,  and  in  support  thereof 
we  are  referred  to  the  case  of  Ilamw.  Greve,  14  Ind.  531. 

In  that  case  the  complaint  did  not  show  that  the  penalty  of 
the  bond  was  fixed  by  the  court,  or  that  the  court  directed  in 
what  time  the  bond  should  be  filed,  or  that  it  was  filed  within 
the  time  directed,  or  when  the  transcript  was  filed,  nor  was  it 
alleged  that  execution  and  other  proceedings  were  stayed  upon 
the  judgment  below  during  the  pendency  of  the  appeal  in  this 
court,  for  which  omissions  the  complaint  was  held  bad.  In 
the  case  under  consideration,  the  complaint  contains  sufficient 
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avennents  in  relation  to  each  one  of  said  omissions,  and  avers 
an  express  waiver  of  the  court's  approving  the  security,  which 
make  the  complaint  good  according  to  the  case  above  eit«d. 

In  the  case  of  Jones  v.  Droneberger,  23  Ind.  74,  it  was 
held  that  "  tlie  object  and  effect  of  the  bond  were,  or  were  in- 
tended to  be,  to  stay  execution  on  the  judgment  below,  and 
make  the  appellee  secure  during  the  pendency  of  the  appeal. 
The  bond  was  for  the  individual  benefit  of  the  appellee ;  and 
the  provisions  in  the  statute  requiring  the  court  to  approve 
it  in  term  time,  and  the  clerk  in  vacation,  were  inserted  for 
the  purpose  of  securing  a  good  bond  for  the  appellee,  and  of 
creating  an  arbiter  to  decide  between  the  parties  where  they 
might  not  be  able  to  agree  as  to  what,  in  the  given  case,  was 
a  good  bond ;  and  the  question  is,  can  not  the  parties  waive 
the  approval  of  the  court  or  clerk  iu  any  given  case,  where 
their  oMm  individual  interests  are  alone  at  stake,  and  mutually 
^free  upon  a  bond  ?  If  they  can,  and  do  so,  the  bond  given 
in  such  case  is  valid.  Delay  of  execution  is  a  good  consid- 
eration for  the  bond.  And  if  they  can  make  such  waiver,  we 
must  presume  it  was  shown  to  have  taken  place  in  this  case, 
in  the  original  suit  on  the  bond,  as  the  evidence  is  not  in  the 
record,  and  all  presumptions  must  be  in  fevor  of  the  judgment. 
We  think  the  waiver  could  be  made."  See,  also.  Smock  v. 
Harriaon,  74  Ind.  348. 

In  the  case  at  bar,  the  record  shows  that  time  was  given  by 
the  court  within  which  to  file  the  bond,  but  the  number  of  days 
was  left,  blank;  the  complaint  avers  that  it  was  filed  within 
the  time  fixed  by  the  court  and,  with  the  allegation  of  an  ex- 
press waiver  by  the  parties  of  the  approval  of  the  security 
by  the  court,  we  think  the  complaint  stated  sufficient  facts 
to  constitute  a  good  cause  of  action,  and  that  there  was  no 
error  in  overruling  appellant's  demurrer  to  it. 
'  The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  in  all  things 
affirmed,  with  costs. 
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City  op  Lafayette  v.  Alleit. 

Ubolioence. — 1%. — ComptainL — KnoaUdge  of  Defedxiit  Maehmay. — Per- 
ianal Ir^itry. — Complaint  by  an  employee  against  a  city  for  personal 
injury,  averring  tbat  the  injuries  resalted  from  defects  in  a  flre  engine 
of  which  he  had  charge,  which  were  known  to  the  defendant  and  un- 
known to  the  plaintiff.  It  was  objected  on  demurrer  that  it  should  have 
been  alibied  that  the  defects  were  known  to  some  proper  officer  of  the  city. 

Held,  that  the  objection  was  insufficient. 

Spkcui.  Verdkti. —  Venire  de  ru«>a.~Pni£tiet. — No  finding  should  be  made 
in  a  special  verdict  as  to  facts  upon  which  there  was  no  evidence,  but  an 
issue  on  which  no  facts  are  found  should  be  r^arded  as  not  proved  by 
the  party  having  the  burden  of  that  issue,  and  silence  as  to  such  issue 
is  not  ground  for  a  nenire  de  novo. 

Same. — New  TriaL~It  a.  special  verdict  ought  to  have  found  facta  which 
are  not  found,  the  remedy  is  by  motion  ioranew  trial,  on  the  ground  that 
the  verdict  is  contrary  to  law. 

From  the  Tippecanoe  Circatt  Coart. 
J.  A.  Stein,  R.  P.  Damdaon  and  J.  G.  Davidson,  for  appel- 
lant. 
B.  P.  DeHaH,  J.  R.  Oofrotk  and  T.  A.  Stuari,  for  appellee. 

BiCKNELL,C.  C — ^Thia  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  dam^es  for  personal  injuries. 

Tlie  complaint  avers  that  the  appellant  employed  the  ap- 
pellee aa  an  engineer,  and  put  him  to  work  upon  one  of  ber 
steam  engines,  which  was  old,  worn-out,  defective,  and  dan- 
gerous, and  was  known  to  be  such  by  the  appellant ;  that  the 
appellee  went  to  work  with  the  engine,  pumping  up  water  for 
the  appellant's  water  pipes,  without  knowledge  of  any  defect 
in  the  engine,  and  without  any  feult  on  his  part,  and  was  badly 
burned  and  crippled  for  life,  by  the  bursting  of  the  boiler, 
which  happened  in  consequence  of  the  said  defective,  worn- 
out  and  dangerous  condition  of  the  engine. 

A  demurrer  to  this  complaint,  for  want  of  fiicts  sufficient, 
etc.,  was  overruled,  and  this  is  one  of  the  errors  assigned  by 
the  appellant. 
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The  principal  objection  made  to  the  complaint  ie,  that  the 
appellant,  being  a  corporation,  could  not  have  any  knowledge 
except  by  its  servants  or  agents,  and  that  the  complaint  ought 
to  have  averred  knowledge  of  the  defective  condition  of  the 
engine,  by  some  proper  officer  or  agent  of  the  corporation. 
No  authority  is  cited  in  support  of  this  proposition,  and  none 
«aD  be  found.  The  complaint  was  sufficient;  there  was  no 
error  in  overruling  the  demurrer  to  it ;  the  knowledge  of  the 
appellant,  and  the  absence  of  all  fault  in  the  appellee,  were 
sufficiently  averred.  Ohio,dc.,R.W.  Oo.v.  Ci>i;ara,73Ind.261. 

A  general  denial  was  the  answer  filed ;  the  issue  was  tried 
by  a  jury,  who  returned  the  following  special  verdict: 

"  We,  the  jury,  having  been  required  to  find  a  special  ver^ 
diet,  do  find  the  facts  in  said  cause  as  follows : 

"  1.  The  defendant  is  now,  and  has  been  for  years,  a  munic- 
ipal corporation,  organized  under  the  act  of  the  Legislature, 
passed  March  I4th,  1867,  entitled  an  act  to  provide  for  the  in- 
eorporation  of  cities,  etc. 

"2.  The  defendant  had  a  fire  department  prior  to  1873, 
under  the  control  of  a  chief  engineer,  appointed  by  the  de- 
Jendant,  and  all  the  workmen  in  that  department  were  under 
the  control  of  said  chief  engineer;  Woodward  Porter  was 
chief  engineer  from  May,  1873,  to  May,  1875,  and  ever  since 
the  last  date,  George  W.  Kensinger  has  been  chief  engineer. 

"3.  On  May  13th,  1879,  theplaintiff  was  employed  by  de- 
fendant as  engineer  of  steam  fire  engine  '  La&yette,  No.  1,' 
kept  at  the  Ninth  street  engine-house,  and  for  twenty  years 
had  been  a  competent,  skilful,  careful  and  efficient  engineer, 
well  trained  and  skilled  in  the  management,  use  and  operation 
of  steam  machinery. 

"  4.  On  May  26th,  1879,  defendant  owned  two  steam  en- 
gines, the 'La&yette,  No.  1,'bought  in  1876,  and  the  'Tip- 
pecanoe, No.  2,'  bought  in  1865;  the  latter  was  kept  at  the 
C!olumbia  street  engine-house,  and  had  been  kept  there  since 
the  purchase  of  the  other  engine,  and  was  only  used  occa- 
sionally ;  for  ten  months  before  the  explosion  it  liad  been  used 
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only  once,  and  then  it  blew  out  a  flue,  and  the  steam-gauge 
was  out  of  order,  and  would  not  properly  measure  the  8t«am. 
These  facta,  long  before  the  explosion,  were  known  by  the  chief 
engineer;  on  said  26th  of  May,  1879,  the  boiler  of  steam  en- 
gine No.  2  was  old,  weak,  rusted,  defective  and  dangerous, 
and  its  steam-gauge  would  not  accurately  indicate  the  amount 
and  pressure  of  steam,  and  all  this  had  been  communicated  to 
said  ^Voodward  Porter,  chief  engineer,  in  his  time,  and  also 
to  said  George  W.  Kensinger,  his  successor,  and  also  to  sev- 
eral members  of  defendant's  common  council,  and  both  Porter 
and  Kensinger  had  knowledge  of  said  defects,  long  prior  to 
said  May  26th,  1879. 

"  6th.  For  more  than  a  year  before  the  explosion,  the  com- 
mon council  of  defendant  knew  that  said  boiler  was  old,  worn 
and  unsafe. 

"  6th.  Said  common  council  knew  that  said  en^ne  No.  2 
was  kept  for  use,  and  was  used  by  the  chief  engineer,  as  occa- 
sion might  require,  up  to  and  including  the  time  of  said  ex- 

plosiOB. 

"  7th.  Said  defendant  did  not  cause  any  examination  or  io- 
spection  of  said  boiler  to  be  made  for  several  years  prior  to- 
said  explosion. 

"  8tb.  The  plaintiff  knew  nothing  of  the  condition  of  said 
Bteam  engine,  boiler  or  gauge,  and  had  never  used  the  engine 
before. 

"  9th.  At  5 :  30  o'clock  p.  M.,  of  said  May  26th,  the  plaintiff 
was  ordered  by  said  chief  engineer  to  take  said  engine  and 
pump  -water  from  a  cistern  into  defendant's  water  pipes ;  the 
enf^ne  was  brought  to  the  cistern  under  the  direction  of  the 
chief  engineer,  who  came  with  it,  and  ordered  the  fire  to  be 
lighted ;  that  the  plaintiff  supposed  the  engine  to  be  all  right 
and  fit  for  use,  and  knew  nothing  of  its  dangerous  condition, 
and  under  the  order  of  said  chief  engineer  did,  in  a  careful 
and  skilful  manner,  and  without  any  fault  or  negligence  on  his 
part,  or  on  the  part  of  his  co-servant  Taylor,  begin  to  run  said 
engine ;  that  he  soon  saw  that  by  the  indication  of  the  steam- 
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gauge,  there  was  not  enough  steam  made,  aud  on  examination 
discovered  that  the  attachments  to  the  lever  of  the  safety  valve 
were  so  out  of  repair,  that  the  steam  was  escaping  from  the  safety 
valve ;  that  the  gauge  then  indicated  twenty-two  and  a  half 
pounds  pressure,  and  while  plaintiff  was  trying  to  fix  said  at- 
tachments, without  any  &ult  or  negligence  of  him  or  his  co-ser- 
vant contributing  thereto,  said  boiler  blew  up,  in  consequence 
of  the  old,  weak,  worn  and  dangerous  condition  of  the  same. 

"10th.  By  said  explosion,  the  plaintiff  was  badly  injured; 
three  of  his  ribs  were  broken ;  he  was  badly  burned,  scalded, 
bruised,  and  injured  in  his  eyes,  and  on  hi8ear8,iace,  legs,  arms 
and  hands,  so  that  he  will  not  for  a  long  time,  if  ever,  recover 
from  the  said  injuries;  his  nervoussystem  was  greatly  shocked, 
and  his  eyesight  and  hearing  impaired;  he  suffered  great  pain, 
and  his  recovery  for  a  long  time  was  considered  doubtful ;  he 
has  been  unable  since  to  do  any  work ;  prior  to  that  time  he 
could  and  did  earn  about  $100  a  month,  which  is  what  men 
of  his  skill  and  experience  usually  earn  in  his  occupation. 

"11th.  He  incurred  liability  in  procuring  the  services ofa 
physician  iu  attempting  the  cure  of  his  injuries  in  the  sum 
of  $100. 

"  Upon  these  facts,  if  the  law  is  with  the  plaintiff,  we  find 
for  the  plaintiff  and  assess  his  damages  at  $3,800 ;  and  if  the 
law  is  with  the  defendant  we  find  for  the  defendant." 

The  appellant  moved  for  a  venire  de  novo,  because  said  ver- 
dict does  not  fully  state  the  &cts  within  the  issue,  and  because 
the  jury  failed  to  find  the  following  &ct9  which  were  fully 
and  &irly  within  the  evidence  and  were  material  to  the  issue 
to  wit,  etc. :  (The  statement  of  the  fiicts  in  said  motion  for  a 
venire  need  not  be  here  repeated.)  This  motion  was  overruled, 
and  such  overruling  is  one  of  the  errors  assigned  by  the  ap- 
pellant, but  the  court  committed  no  error  therein.  The  &cts, 
to  be  stated  in  a  special  verdict,  are  those  proven  on  the  trial ; 
if  there  were  issues  on  wh^ch  no  evidence  was  offered,  no 
finding  should  be  made  upon  them,  and  issues  on  which  no 
facts  are  found  should  be  regarded  as  not  proved  by  the  party 
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on  whom  the  burden  lay  of  proving  such  issues.  It  is  not  the 
office  of  a  special  verdict  to  find  expressly  upon  the  issues,  bnt 
to  find  the  &Gts  proven  within  the  issues;  therefore,  if  the 
special  verdict  is  silent  as  to  any  ftct  or  issue,  such  silence  is 
not  an  omission  apparent  on  the  record  which  can  be  ground 
for  granting  a  venire  de  novo.  If  the  verdict  ought  to  have 
found  facts  which  are  not  found,  the  remedy  ia  by  motion  for 
a  new  trial,  on  the  ground  that  the  verdict  is  contrary  to  law. 
Ex  Parie  WaiU,  73  Ind.  95 ;  Graham  v.  The  Slate,  ex  rd.,  66 
Ind.  386;  MaHin  v.  OivhU,  72  Ind.  67;  Vannoy  v.  Duprti, 
72  Ind.  26;  Parker  v.  Hvhble,  75  Ind.  580. 

The  appellant  then  moved  for  a  new  trial  for  the  following 
reasons: 

1.  The  verdict  is  not  sustained  by  sufGcient  evidence  and 
is  contrary  to  the  evidence. 

2.  The  verdict  of  the  jury  is  contrary  to  law. 

3.  Errors  of  law  occurring  at  the  trial  and  excepted  to  by 
appellant,  embracing  twenty-three  specifications. 

The  overruling  of  this  motion  is  also  assigned  as  error ;  bat 
there  is  no  discussion  of  this  matter  in  the  appellant's  brief;  ail 
that  th^  appellant  says  is  this :  "  We  ask  especial  attention  to 
the  errors  of  law  committed  in  overruling  said  motion."  There 
are  two  other  assignments  of  error  which  are  not  argued, 
namely,  the  second,  which  relies  on  theoverruling  of  appellant's 
motion  that  the  court  require  the  jury  to  consider  further  the 
verdict  and  find  more  fully  the  facts,  and  the  fifth,  which  relies 
on  the  overruling  of  the  appellant's  motion  in  arrest  of  judg;- 
ment.  Errors  assigned  but  not  argued  are  regarded  as  waived. 
Paynt  v.  McCMain,  7  Ind.  139;  The  City  of  OreeneaMe  v. 
MaHin,  74  Ind.  449. 

All  the  other  errors  assigned  have  already  been  considered ; 
there  is  no  available  error  in  the  record.  The  judgment  of 
the  court  below  ought  to  be  affirmed. 

Per  Curiam.— It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  sane 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 
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Pbaotick.— 3fo(t<m  for  Nat  Trial.— Bill  >/£u«plunu.— The  motion  for  a  new 
triftl  and  escepttoo  to  the  ruling  tliereon  may  be  made  a  part  of  tlte 
record  bj  a  bill  ot  eiceptiona. 

8A3CE. — SenojropW*  Repori  of  Bnidaux. — A  atenoKraphic  report  of  the  eri- 
d"ice,  embodied  in  a  bill  of  eiceptiona,  folloired  by  a  statement  that 
that  was  all  the  evidence  given  in  the  cause,  showB  tbe  evidence,  though 
it  do  not  appear  that  the  stenographer  was  swom. 

CoHTKACT. — Q^er  of  Sak  and  Aeeeplanee  bg  LcUer. — Parol  Eddeaee. — In  an 
action  for  the  price  of  a  horse  alleged  to  have  been  sold  bj  the  plaintiff 
lo  the  defendant,  the  plaintilf,  admitting  that  he  had  sent  a  letter  to  the 
defendant  containing  an  offer  to  sell  him  the  horse  tor  two  handred  dol- 
lars, offered  in  evidence  a  letter,  afterwards  received  from  and  signed  hf 
the  defendant,  of  the  tenor  following :  ''  I  might  purchase  70UT  horse 
■t$2D0— the  price  you  asked.  I  wonid  like  to  get  it  at  once,  if  it  will 
do  me,  which  I  am  quite  certain  it  will.     Please  reply  at  once." 

Htld,  that  the  two  letters  do  not  show  a  complete  written  contract  for  (h« 
tale  of  the  horse,  and  that  the  one  offered  was  competent  evidence,  ia 
connection  with  parol  evidence  offered,  to  show  the  Hale  cha^^ 

From  the  Marion  Superior  Court. 
W.  Morrow,  for  appellant. 
A.  B.  Young,  for  appellee. 

Woods,  J. — The  appellant  broaght  the  action,  alleging,  in 
hia  complaint,  that  the  appellee  was  indebted  to  him  in  the 
sum  of  two  hundred  dollars,  tbe  price  of  a  horse  sold  and  de- 
livered to  the  appellee,  at  his  special  instance  and  request. 
The  court  rendered  a  finding  and  judgment  for  the  defend- 
ant, which,  at  the  general  term,  was  affirmed.  The  appellant 
insists  that  the  court  erred  in  excluding  certain  evidence  of- 
fered by  him. 

The  appellee  insists  that  the  question  sought  to  be  presented 
is  not  before  the  court,  because  the  motion  ibr  a  new  trial 
and  the  evidence  in  the  case  are  not  in  the  record. 

The  transcript  contains  an  order  book  entry,  which  shows 
the  Sling  and  overruling  of  the  appellant's  motion  for  a  new 
trial,  and  his  exception  to  the  ruling,  but,  instead  of  copying 
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the  motioD  at  this  place,  the  clerk  has  noted  "  (Inserted  in  ths 
bill  of  exceptions  hereinailer  copied.  See  page  — ,  line  — ,  of 
this  transcript)."  A  bill  of  exceptions  was  filed  within  the 
time  limited  by  tlie  court  and  in  that  the  motion  for  a  new 
trial  is  set  out,  and  a  statement  made  of  the  ruling  of  the  court 
thereon,  and  of  the  appellant's  exception  to  the  ruling. 

It  is  true,  as  counsel  say,  that  a  motion  for  a  new  trial  is 
a  part  of  the  record,  without  the  aid  of  a  bill  of  exceptions, 
and  the  ruling  of  the  court  upon  the  motion  and  the  excep- 
tion thereto  may  be  shown  by  an  order-book  entry ;  but,  nev- 
ertheless, a  bill  of  exceptions  is  a  competent  and  proper, 
though  needlessly  cumbersome,  way  of  making  up  the  record 
of  the  ruling  on  such  motion. 

In  reference  to  the  evidence,  the  bill  of  exceptions  contains 
the  following  recital :  "  Whereupon  the  plaintiff,  to  prove 
the  burden  of  the  issue  on  his  part,  introduced  the  following 
evidence,  to  wit :  So  much  of  the  evidence  of  Charles  W. 
Stagg,  taken  down  by  Charles  D.  Johnson,  an  official  stenog- 
rapher, as  was  admitted  by  the  court,  is  as  follows:"  Here 
follows  a  statement  of  the  evidence,  certified  by  the  reporter 
as  "all  that  was  offered  and  introduced  on  the  trial  of  said 
cause."  From  this  point  the  bill  of  exceptions  proceeds  to 
state  the  offers  of  the  appellant  to  introduce  other  evidence, 
the  rulings  of  the  court  and  the  appellant's  exceptions,  fol- 
lowed by  the  statement,  "  which  was  all  the  evidence  given 
and  offered  in  the  cause ; "  and  following  this  the  filing  and 
overruling  of  the  motion  for  a  new  trial,  etc.,  all  signed  by 
the  judge  who  presided  at  the  trial. 

It  is  objected  that  the  record  does  not  show  that  the  re- 
porter was  appointed  and  sworn. 

As  the  record  cornea  before  us,  the  objection  is  immaterial. 
The  evidence  is  embodied  in  the  bill  of  exceptions,  isauthen- 
ticatedbythe  signature  of  thejudge,  under  the  statomcntalready 
quoted,  showing  that  itwasall  the  evidence  given  or  offered.  It 
is  the  same,  therefore,  as  if  there  had  been  no  reporter,  and  as 
if  the  bill  of  exceptions  had  been  made  up  in  the  usual  way. 
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without  reference  to  the  fact  of  there  having  been  a  steno- 
graphic report. 

This  brings  us  to  the  real  question  in  the  case.  The  plain- 
tiff oflered  in  evidence  the  following  postal  card,  having  first 
given  evidence  that  it  was  in  the  handwriting  of  the  defend- 
ant, and  had  been  received  by  the  appellant  through  the  post- 
office  at  Hot  Springs,  Arkansas,  to  wit : 

"Indianapolis,  March  16,  1878. 
"  Chas.  W.  Btago,  Hot  Springs,  Arkansas : 

"  I  think  I  might  purchase  your  horse  at  $200,  the  price 
you  ask  me.  How  can  I  get  it?  I  would  like  to  get  it  at 
once,  if  it  will  do  me,  which  I  am  quite  certain  it  will.  Please 
reply  at  once,  and  oblige,         Yours  Truly, 

"A.  B.  COMPTON." 

Counsel  for  the  appellee  objected  to  the  reading  of  this  card 
in  evidence  without  the  introduction  of  the  lett«r  to  which  it 
was  a  response ;  and  thereupon,  in  answer  to  a  question  by 
the  court,  the  appellant,  who  was  under  examination  as  a  wit- 
nes.%  said  there  had  beeu  "  one  letter  in  which  the  proposition 
referred  to  in  that  was  made."  The  court  then  enquired  whether 
steps  had  been  taken  to  secure  the  original  letter,  and,  being 
informed  that  none  had  been  taken  and  no  notice  to  the  de- 
fendant to  produce  had  been  served,  the  court  sustained  the 
objection.  The  plaintiff  excepted  to  the  ruling,  and  offered 
to  prove  coQversations  had  by  him  with  the  defendant,  prior 
to  the  receipt  of  the  postal  card,  in  relation  to  the  sale  of  the 
horse,  at  the  price  of  $200;  but,  upon  objection  that  the  con- 
versations were  mei^d  in  the  writing,  the  court  excluded  the 
testimony.  It  was  then  shown  that  no  correspondence  in 
reference  to  the  sale  of  the  horse  passed  between  the  parties 
after  the  postal  card,  and,  Wilson  Morrow  having  been  called 
and  sworn  as  a  witness,  the  appellant  oflered  to  prove  by  him 
"  that  he  received  the  postal  card  oflered  in  evidence,  addressed 
to  Chas.  W.  Sb^g  and  signed  by  the  defendant,  about  the  first 
of  April,  1878,  and  called  upon  the  defendant  with  the  card, 
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and  delivered  to  the  defendant  the  horse,  and  received  firom 
him  the  receipt  now  offered  in  evidence : 

'"To  Mr.  Morrow,  Indianapolis: 

"'April  6th,  1878.— I  have  received  Charles  W.  Stagg's 
horae  and  paid  the  chaises  on  the  same,  which  was  six  dollars. 
"'  Yours  Truly,        A.  B.  Comptoj;.'" 

This  was  excluded  by  the  court,  and,  the  plaintiff*  excepting 
offered  to  prove  further  by  the  same  witness,  "  that  he  stated 
to  Mr.  Compton,  at  the  time  he  presented  the  postal  card,  that 
he  was  authorized  to  let  him  have  the  hurse  upon  bis  paying 
the  charges,  and  asked  him  for  a  receipt;  that  Mr.  Compton 
refused  to  give  a  receipt  for  the  horse  until  he  saw  the  borse; 
that  some  days  aflerwards  he  gave  to  the  witness  the  receipt 
offered  in  evidence,  stating  that  be  received  the  borse  and  bad 
paid  the  charges."  This  testimony  tbe  court  also  excluded, 
and  the  appellant  excepted. 

Tbe  court,  both  at  special  t«rm  and  at  tbe  general  term,  it 
seems,  acted  upon  the  theory  that  it  was  apparent  that  the 
parties  had  made  a  contract  in  writing,  if  any  contract  at  all, 
for  the  sale  of  the  horse,  consisting  in  the  letters  which  bad 
passed  between  them,  and  that  it  was  not  competent  for  the 
plaintiff  to  offer  the  postal  card  by  itself,  but  only  in  connec- 
tion with  the  letter  of  the  plaintiff  to  the  defendant,  which 
preceded  the  postal  card.  In  the  opinion  of  the  majority  of 
the  court,  at  the  general  term,  it  is  said :  "  It  is  clear  from 
the  quotations  made  from  the  record,  that  tbe  contract  for  the 
sale  of  the  horse  was  made  by  the  correspondence  between 
the  parties.  According  to  the  plaintiff's  testimony,  a  letter 
of  his  proposed  the  price,  and  the  postal  card,  which  termi- 
nated the  correspondence,  contained  an  acceptance  of  this 
written  proposition ;  so  that  both  proposition  and  acceptance 
were  in  writing,  the  contract  was  complete,  and,  being  com- 
plete, tbe  writings,  and  the  writings  alone,  can  prove  the  said 
^reement.  The  contract  did  not  rest  partly  in  parol  and 
partly  in  writing,  but  was  all  in  writing." 

If  we  were  able  to  concur  in  this  construction  of  tiie  &cts 
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proven  and  the  evidence  ofTered,  it  is  probable  that  we  could 
not  dissent  from  the  final  conclusion  reached  b^  the  superior 
court;  but  our  judgment  is  that  the  evidence  did  not  show  a 
contract  in  writing.  It  is  conceded  that  the  postal  card,  which 
was  offered,  was  the  last  written  communication  between  the 
parties;  and  it  is  quite  clear  that  if  nothing  further  had  oc- 
curred, there  would  have  been  no  sale,  nor  contract  for  the 
sale  of  the  horse.  By  that  card,  the  defendant  said :  "  I  think 
I  might  purchase  your  horse  at  |200,  the  price  you  ask  me. 
How  caa  I  get  it?  I  would  like  to  get  it  at  once,  if  it  will 
do  me,  which  I  am  quite  certain  it  will.  Please  reply  at 
once  and  oblige."  Now,  if  the  plaintiff  had  replied,  by  let- 
ter, directing  the  defendant  to  take  the  horse  at  the  price 
named,  and  telling  him  when  and  how  he  could  get  it,  there 
would  still  have  been  no  completed  contract,  because,  by  the 
terms  of  his  postal  card,  the  defendant  was  entitled  to  deter- 
mine whether  the  horse  would  suit  him.  The  plaintiff,  how- 
ever, did  not  answer  the  defendant's  last  letter,  but  sent  it, 
as  it  was  proposed  to  prove,  to  his  attorney  or  agent,  Morrow, 
with  authority  to  deliver  the  horse  to  the  defendant,  if  he 
would  pay  certain  charges  to  the  amount  of  six  dollars ;  and, 
acting  upon  this  authority,  Morrow  carried  the  postal  card  to 
the  defendant,  communicated  his  authority,  delivered  the 
horse,  which  the  defendant  accepted,  and  receipted  for,  and 
paid  the  stipulated  chains.  Without  these  transactions  there 
was  no  contract ;  with  them,  there  was  a  contract,  or,  at  least, 
such  evidence  as  would  have  warranted  the  court  in  finding 
a  contract,  such  as  was  declared  upon.  The  proffered  evi- 
dence ought,  therefore,  to  have  been  admitted. 

The  contract  was  not  entirely  a  written  contract.  The  postal 
card  was  not  the  acceptance  of  a  proposition,  but  was  itself  a 
proposition,  though  not  an  absoluteone.  The  plaintiff  having 
sent  it  to  his  agent,  with  the  direction  to  let  the  defendant 
have  the  horse  upon  paying  the  charges,  and  the  horse  having 
been  delivered  and  accepted  accordingly,  the  letter  was  an 
important  memorandum  of  the  ternts  of  the  contract,  though 
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it  was  essentially  a  parol  contract.  Board,  etc.,  v.  Ripley,  77 
Ind.  553.  There  is  nothing  in  this  letter  which  indicates 
that  there  had  been  any  antecedent  correspondence  between 
the  parties,  and,  while  the  plaintiff's  testimony  shows  that 
there  had  been  snch  eorrespondence;  there  is  nothing  to  indi- 
cate, that,  if  produced,  it  would  have  had  the  slightest  bearing 
upon  the  rights  of  the  parties.  Ifit  had  any  significance  what- 
ever, it  was  in  the  possession  of  the  defendant,  and  the  privi- 
lege was  his  to  produce  it  for  whatever  advantage  it  could 
afford  him.  At  most,  it  could  be  evidence,  not  of  a  written, 
but  only  of  the  parol,  contract  of  the  parties ;  and,  this  being 
so,  it  is  clear  that  the  plaintiff  was  entitled  to  the  evidence 
which  he  offered,  without  offering  or  having  taken  steps  to 
procure  the  production  or  to  prove  the  contents  of  the  other 
letter.  Seethe  following  authorities :  Wharton  Evidence, 
sections  61,  617,  1103;  Bm-rymore  v.  Taylor,  I  Esp.  326; 
WaUon  V.  Moore,  1  C.  &  K.  626 ;  DeMedina  v.  Owen.,  3  C.  & 
K.  72 ;  Lester  v.  SuUon,  7  Mich.  329 ;  WeUa  v.  MUioaukee,  etc., 
R.  It.  Co.,  30  Wis.  605 ;  TVwcAef  v.  Hamilton,  etc.,  /m.  Co.,  14 
Gray, 456;  Sfonev.  Sanborn,  104  Mass.  319;  TR^ffin  v.  Bo»- 
ton,  etc.,  a.  B.  Co.,  120  Mass.  201 ;  Thwiuuv.  Bering,  1  Keen, 
729. 

The  judgment  is  reversed,  with  costs,  and  with  inatructions 
to  grant  a  new  trial, 

Elliott,  C  J.,  did  not  participate  in  this  decision. 


Na9243. 
Thompson  et  al.  v.  Boden. 

Frohissort  Note. — Pnaeipal  and  Sarett/. — Eitmsion  o/'  Time. — Prinapatt 
iTaolvenry. — .Rfwieiuie.— ifey«'»  Knmctedge, — On  trial  of  an  sction  on  a  note 
against  principal  and  surety,  wherein  the  surety  has  answered  an  exten- 
sion of  time,  a  question  to  the  payee,  a  witness,  asking  his  reason  for  not 
giving  an  extension,  and  his  answer  thereto  Cliat  he  knew  of  the  princi-  ' 
pal's  insolvency,  were  relevant,  competent  and  materiAL 
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Pbactice. — O^jtctiim  to  Qatition. — Emdenec^Supreme  Gnarl. — An  objection 

to  a  question  put  to  a  witnew  can  not  be  made  for  the  first  lime  in  the 

Supreme  Court. 
IliarBU<7TlON. — Emmema  Gorteltaiim. — Ad  instruction  which,  having  stated 

a  part  only  of  the  evidence  given  relative  to  the  ianue,  concludes  :  "jour 

finding  should  be  (or  the  plaintiS',"  u  eROueoiu, 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirig,  G.  Shirf«  and  W.  R.  Fertig,  for  appellants. 

W.  Oarver  and  R.  Graham,  for  appellee. 

Fbakklin,  C. — Appellee  sued  appellant'}  on  a  promissory 
note;  Thompson  was  principal  and  Shumaker  surety.  Ap- 
pellants answered  separately.  Thompson  answered,  that  by 
agreement,  for  a  valuable  consideration,  to  wit,  $2.00,  the  time 
of  payment  was  extended  for  one  year  from  the  24th  day  of 
August,  1879,  which  time  had  not  expired  at  the  commence- 
ment of  this  suit.  Which  answer  in  abatement  was  sworn  to. 
Appellee  replied  in  two  paragraphs :  1st.  Denial.  2d.  That 
the  endorsement  on  the  note,  "for  extension  for  one  year 
$2.00,"  was  fraudulently  placed  there  by  appellant  Thomp- 
son, withoat  appellee's  knowledge  or  consent. 

Appellant  Shumaker  answered  in  three  paragraphs;  Ist. 
That  he  was  surety,  and  that  appellee,  by  agreement  with 
Thompson,  the  principal,  in  consideration  of  one  dollar,  with- 
out his  knowledge  or  consent,  extended  the  time  of  payment 
for  one  year  from  the  24th  day  of  August,  1878,  and  that  he 
was  thereby  released  as  surety.  The  second  was  similar,  for 
extending  the  time,  in  consideration  of  two  dollars,  for  one 
year  from  the  24th  of  August,  1879.  The  third  was  simihir, 
for  extending  the  time  of  payment  for  one  year,  in  considera- 
tion of  the  payment  of  interest  in  advance.  To  all  of  which 
appellee  replied  by  a  denial.  Trial  by  jury;  verdict  for  ap- 
pellee, and,  over  a  motion  for  anew  trial,  judgment  was  ren- 
dered for  appellee. 

Iq  the  appeal  to  this  court,  there  is  no  assignment  of  errors 
on  the  part  of  Thompson,  and  his  pleadings  will  not  be  further 
Vol.  81.— 12 
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noticed.     The  ooly  error  assigned  by  appellant  Shumaker  is 
in  overruling  his  motion  for  a  new  trial. 

The  reasons  stated  in  the  motion  for  a  new  trial  are : 

l&t.  The  illegal  admission  of  testimony. 

2d.  Refiisal  to  strike  out  illegal  testimony. 

3d.  Error  in  instructions  to  the  jurj'. 

4th.  The  verdict  wa.'^  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  law. 

The  first  and  second  specifications  present  the  same  ques- 
tion, and  may  be  considered  together.  The  testimony  com- 
plained of  consisted  of  the  following  question,  asked  appellee 
while  on  the  witness  stand,  and,  after  an  objection  being  over- 
ruled, by  him  answered :  "  I  will  ask  you  what  reasons  you 
have,  if  any,  for  not  giving  an  extension;  you  knew  about 
Thompson's  circumstances  at  the  time,  did  you  not?"  An- 
swer. "  I  knew ;  I  had  been  told,  and  ^vas  certain  he  was 
insolvent,  and  was  not  worth  it ;  I  knew  that  at  the  time." 
The  objection  to  this  question  and  answer  made  at  the  time 
was,  "that  it  was  irrelevant,  incompetent,  and  immaterial." 

The  witness  had  just  before  testified  that  he  had  never  made 
any  agreement  with  Thompson  for  any  extension  of  time ;  that 
nothing  was  ever  said  between  them  in  relation  to  extending 
the  time  of  payment;  that  the  interest  was  always  paid  after 
due,  never  in  advance ;  that  in  1878,  in  addition  to  the  inter- 
est then  due,  Thompson  gave  him  $1.00,  for,  as  he  said,  being 
kind  to  him  and  indulging  him  ;  that  Thompson  gave  to  him 
$2.00  in  ,1879,  in  the  same  way;  that  Thompson  each  year 
made  the  endorsement  on  the  note  of  the  payment  of  the  in- 
terest; the  amount  was  sixty  dollars  per  annum,  and  without 
his  knowledge  or  consent,  he  being  unable  to  read  on  account 
of  his  not  having  his  spectacles  with  him,  in  1879,  Thomp- 
son, in  addition  to  endorsing  the  interest  paid,  endorsed  also 
on  the  note  "  for  extension  of  one  year  $2,"  and  that  Thomp-' 
mn  did  not  read  the  endorsement  for  extension  to  him.  The 
testimony  objected  to  might  materially  affect  the  former  evi- 
dence of  the  witness.     We  do  not  think  that  it  was  "  irrele- 
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v&nt,  iDConapeteiit  or  immaterial."  The  objection  ui^ed  ia 
this  court  is  that  the  question  was  too  leading.  The  latter 
part  of  it  was,  indeed,  very  suggestive.  But  had  that  objec- 
tion been  made  in  the  court  below,  the  court  could  have  rem- 
edied the  error,  and  required  the  question  to  be  properly 
asked  before  it  was  answered,  or  refused  it  entirely,  after  its 
having  been  put  in  such  a  leading  ibrm.  This  objectiou,  not 
having  been  made  in  the  court  below,  ought  not,  for  the  first 
time,  to  be  ui^;ed  in  this  court.  Bruker  v.  Kdaey,  72  Ind.  51 ; 
The  City  o/  Huidington  v.  Rreen,  77  Ind.  29.  There  was  no 
available  error  in  the  admission  of  this  testimony,  or  in  the 
overruling  of  the  motion  to  strike  it  out. 

The  third  error  assigned  is  in  relation  to  the  instructions 
to  the  jury. 

We  see  no  reasonable  objection  to  the  giving  of  the  first 
instruction  asked  by  appellee. 

The  second  one  asked  reads  as  follows:  "If  the  jury  be- 
lieve, from  the  evidence,  that  the  endorsement  on  the  back 
of  the  note  in  controversy  'for  extension  of  one  year  $2,* 
or  the  endorsement  of  any  sum  on  the  said  note,  as  for  any 
estensioQ  of  time,  was  made  fraudulently  and  without  the 
knowledge  or  consent  of  the  plaintifT,  then,  and  in  that  case, 
the  plaintiff  is  not  bound  by  such  endorsement,  and  your 
finding  should  be  for  the  plaintiff." 

This  instruction  would  have  been  all  right,  if  the  conclu- 
sion had  been  omitted.  That  does  not,  necessarily,  follow  the 
tnmn  instruction.  The  only  issue  presented  upon  the  en- 
dorsement on  the  note  wa'*  in  the  reply  to  Thompson's  an- 
swer. There  was  no  such  issue  presented  on  Shumaker's  an- 
swer, and  the  instruction  covered  Shumaker's  defence  the 
same  as  Thompson's. 

But  both  of  their  answers  plead  the  agreement  for  exten- 
sion as  a  defence,  and  are  not  based  upon  the  endorsement  on 
the  note.  If  the  endorsement  was  fraudulent  and  void,  and 
appellee  was  not  bound  thereby,  still  appellants  had  the  right 
to  prove  the  agreement,  otherwise  than  by  the  endorsement 
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upon  the  note.  And  the  record  shows  that  other  evidence 
than  the  endorsement  on  the  note  was  given  upon  the  subject 
of  the  agreement.  This  instruction  took  all  the  other  evi- 
dence of  the  agreement  away  from  the  jury.  The  testimony 
was  conflicting ;  Thompson  swearing  that  there  was  such  an 
agreement,  and  Boden  swearing  that  there  was  not  such  an 
agreement,  thereby  presenting  an  issue  of  &ct,  the  decision 
of  which  the  court  had  no  right  to  withdraw  from  the  jory, 
by  instructing  them  to  find  for  the  plaintiff,  if  the  endorse- 
ment upon  the  note  was  fraudulent.  We  think  this  instrao- 
tion  was  not  applicable  to  the  issue  presented  by  appellant 
Shumaker's  defence,  and  well  calculated  to  mislead  the  jury 
and  prevent  them  from  properly  considering  all  the  evidence 
applicable  to  the  issues  in  his  defence ;  and  that  the  giving  of 
the  instruction  was  erroneous,  for  which  a  new  trial  ought  to 
have  been  granted. 

The  court  below  erred  in  overruling  the  motion  for  a  new 
trial,  for  which  the  judgment  must  be  reversed,  as  to  Shu- 
maker. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoii^ 
opinion,  that  the  judgment  below,  as  to  appellant  Shumaker, 
be  and  the  same  ia  in  all  things  reversed,  at  the  costs  of  the 
appellee,  and  that  the  cause  be  remanded  with  instructions  to 
the  court  below  to  grant  to  appellant  Shumaker  a  new  trial, 
and  for  further  proceedings. 


m  M 
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PBAtmcB. — Olfjedion  to  Emdenee. — No  otber  obiectiona  to  the  Bdmiwion  of 
evidence  thkn  thoM  stated  tothetrialcourtwillbecomiidered  on  appeal. 

Tax  Sale. — Dtaeriptiim  of  Land  Sold. — Enforeemait  q/'  LUa. — Where  thede- 
■criptioD  in  the  certificate  and  deed  of  the  real  eetate  sold  for  delia- 
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qaeot  taxes,  in  such  as  would  enable  a  competent  person  to  identifj  and 
locate  the  particular  land  intended  to  be  convejed,  it  is  sufficient  to  en- 
title the  pnrchaser  to  enforce  a  lien  against  the  land  for  the  principal, 
intereet  and  peoaltj  of  the  earn  paid  h;  him. 

Suts. — In^afeet  Daaripium. — The  fact  that  land  subject  to  taxation  is  iu- 
perfectlj  described  will  not  preclude  the  purchaser  at  the  tax  sale  from 
maintaining  an  action  to  enforce  a  lien  against  the  land  intended  to  b« 
listed  and  sold. 

BuOL—Litn  Where  Oun«r  ^u  Penonal  Avperiy.— The  fact,  that  tae  owner 
of  teal  estate  sold  for  delinquent  taxes  had  personal  property  ia  the 
county  Bubject  to  sale,  will  not  prevent  the  purchaser  from  obtaining  a 
lien  on  the  laud  for  the  amount  paid  by  him,  including     t«iwt  mkL 

From  the  Fouataia  Circait  Court. 

/.  B.  Martin  and  8.  F,  Wood,  for  appellant. 

H.  H.  DocM^man,  for  appellee. 

Elliott,  C.  J. — The  only  questions  which  require  consid- 
eration are  those  arising  upon  the  ruling  denying  a  new  trial. 

The  claim  of  the  appellee,  who  was  the  plaintiff  below,  is 
for  money  paid  to  the  county  officers  upon  property  purchased 
by  him  at  a  tax  aale.  The  court  refused  to  decree  title  in  him, 
but  did  adjudge  that  he  was  entitled  to  enforce  a  lien  against 
the  land  of  the  appellant,  for  the  principal,  interest  and  pen- 
alty of  the  sum  paid  by  him.  In  support  of  his  complaint, 
the  appellee  introduced  in  evidence,  a  certificate  and  deed  is- 
sued to  him  by  the  county  auditor.  A  single  objection  was 
made  to  their  introduction,  and  this  is  the  only  objection  which 
can  he  considered  here.  It  is  a  iamiliar  rule  of  practice,  that 
no  other  objections  than  those  stated  to  the  trial  court  can  be 
considered  on  appeal.  The  objection  stated  was,  that  the  de- 
scription contained  in  the  certificate  and  deed  was  so  imper- 
fect as  to  be  void.  We  can  not  regard  the  description  as  so 
insufficient  as  to  render  the  instruments  entirely  void,  and  the 
objection  does  not  present  any  question  of  variance  between 
tile  description  stated  in  the  complaint  and  that  set  forth  in  the 
instruments  offered  in  evidence.  The  description  is  such  as 
would  enable  a  competent  person  to  identify  and  locate  the 


182  SUPREME  COURT  OF  INDIANA, 

Sloan  D.  Sewell. 

particular  land  intended  to  be  conveyed,  and  this  would  save  it 
in  &aj  case,  cert^nly  in  a  case  where  only  a  lien  is  declared  for 
taxes  paid  by  the  party  asserting  the  claim.  As  will  be  here- 
after shown,  a  very  liberal  rule  applies  to  such  cases  as  the 
present.  Descriptions  not  more  accurate  have  been  sustained 
«ven  where  the  party  was  undertaking  to  build  an  absolute 
title  upon  them.  Cooley  Taxation,  282,  285 ;  Gilman  v. 
JHopeOe,  18  Mich.  145 ;  M(yor  v.  Brush,  7  Ind.  232 ;  The  Jor- 
dan, etc.,  AemdaMon  v.  Wagoner,  33  Ind.  50. 

The  &ct,  that  the  appellant  had  personal  property,  does  not 
preclude  the  appellee  from  enforcing  against  the  real  estate  a 
lien  tax  the  taxes  paid  by  him.  The  &Gt  that  the  taxpayer 
had  personal  property  within  the  county,  suhject  and  open  to 
seizure,  might  prevent  the  purchaser  at  the  tax  sale  from  ac- 
quiring a  title,  but  it  will  not  prevent  him  from  obtaining  a 
lien  on  the  land  for  the  principal,  interest,  and  penalty  of  tJie 
taxes  paid  by  him.  Bender  v.  Stewart,  75  Ind.  88 ;  JTosftrooi 
V.  Sehooky,  74  lad.  51 ;  Ward  v.  Montgomery,  57  Ind.  276 ; 
Mc  Whinney  v.  Brinker,  64  Ind.  360.  The  statute  expressly 
creates  and  provides  for  the  enforcement  of  a  lien  in  sucL 
cases.     Ftinn  v.  Parmna,  60  Ind.  673. 

The  &ct,  that  the  land  subject  to  taxation  is  imperfectly  de- 
scribed,  will  not  preclude  the  purchaser  at  the  tax  sale  from 
maintaining  an  action  to  enforce  a  lien  against  the  land  in- 
tended to  be  listed  and  sold.  Cooper  v.  Jackson,  71  lad.  244  ; 
Flinn  v.  Parsons,  supra.  A  taxpayer  ought  to  know  the  de- 
scription of  his  own  property,  and  if  he  finds  it  imperfectly 
described,  there  is  ample  provision  for  remedying  the  defect. 
He  should  not  be  allowed  to  escape  the  burden  of  taxation 
upon  the  ground  that  there  is  a  defect  in  the  description  of  his 
property.  Noble  v.  City  of  Indianapolis,  16  Ind.  506 ;  Ronh- 
endojff  V.  Taylor,  4  Peters,  349 ;  Woodmde  v.  WiUon,  32  Pa. 
St.  52. 

We  find  no  error  in  the  record,  and  therefore  affirm  the 
judgmen^ 
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Davis  r.  Nicholson,  Teostee. 

HiQHWAT. — Obttradion. — Vaeation. — A  public  hi^way  U  not  vncated  by 
thetemponiiy  turning  out  of  travel  from  the  main  track  and  the  UBeof 
adjoiniag  laud  temporarily  to  avoid  an  obstruction. 

Samb.— ftnoi^. —  Olntnuiwn  bg  Felling  2Vee— Such  temporary  diTergenc« 
vill  not  excuse  the  felling  of  a.  tree  acroag  theobBtructed  main  track,  in 
violation  of  section  24,  I  B,  S.  1876,  p.  860 ;  B.  8.  1881,  section  6082. 

SuPREUE  Court. — Omj&img  Emdatee. —  Perdid, — Preponier'met. — The  Sn- 
preme  Court  will  not  disturb  a  verdict  which  is  supported  by  some  «Ti- 
dence,  howevergreat  the  preponderance  may  have  been  the  otlwt  way. 

From  the  Madisoo  Circuit  Court. 

C,  L.  Henry  and  W.  L.  Divert,  for  appellant. 

W.  It.  Pierse  and  C.  B.  Gerard,  for  appellee. 

MoBBis,  C. — This  suit  was  contmenced  by  the  supervisor 
«f  road  district  No.  6,  of  Green  township,  Madison  county, 
Indiana,  in  the  name  of  the  trustee  of  said  township,  agunst 
the  appellant,  before  a  justice  of  the  peace,  pursuant  to  sec- 
tion 24  of  the  act  in  relation  to  the  election  or  appointment 
■of  supervisors,  etc.    1  R.  S.  1876,  p.  860. 

The  complaint  chains,  that  on  ^e  26th  day  of  January, 
1880,  and  on  each  and  every  day  from  that  day  until  the  12th 
"lay  of  February  following,  the  appellant  entered  upon  that 
portion  of  a  public  highway  used  for  more  than  twenty  years 
as  such,  running  and  passing  through  the  northwest  quarter 
of  the  southwest  quarter  of  section  27,  in  said  township,  and 
then  and  there,  during  said  time,  unnecessarily  and  to  the 
hindrance  of  passengers  on  said  highway,  obstructed  said 
highway,  so  that  travellers  along  and  upon  the  same  could  not 
pass  over  and  by  said  obstructions,  by  cutting  down  upon 
and  across  said  highway,  at  the  point  named,  trees,  limbs  and 
brush,  and  suffering  the  same  to  remain  on  said  highway  dur- 
ing the  time  aforesaid.  The  location  of  the  highway  is  par- 
ticularly and  sufficiently  described.  The  appellee  demaaded 
judgment  for  |85. 
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The  cause  was  tried  before  the  justice,  who  gave  judgment 
for  the  appellaot.  The  appellee  appealed  to  the  circuit  court, 
where  the  cause  was  tried  hefore  a  jury,  who  found  for  the 
appellee.  The  appellant  moved  for  a  new  trial ;  the  motion 
was  overrtiled  and  the  appellant  excepted. 

The  error  assigned  is  the  overruling  of  the  appellant's  mo- 
tion for  a  new  trial. 

The  appellant  insists  that  the  verdict  of  the  jury  was  not  sus- 
tained by  sufficient  evidence ;  that  the  testimony  &iled  to  show 
that  the  highway  had^as  alleged  in  the  complaint,  been  used  by 
the  public  for  twenty  years ;  that  there  was  no  evidence  fairly 
tending  to  prove  that  the  appellant  had  obstructed  the  highway 
unnecessarily  and  to  the  hindrance  of  travellers  upon  it.  The 
evidence  is  very  coDflicting  and  the  weight  of  it  may  have  been 
opposed  to  the  verdict;  but  there  was,  we  think,  some  testi- 
mony legally  tending  to  support  the  verdict.  That  being  the 
case,  this  court  can  not  disturb  the  verdict,  however  great  the 
preponderance  of  the  evidence  may  have  been  the  other  way. 
Hayden  v.  Crdcker,  75  Ind.  108,  and  cases  there  cited. 

Carlos  Savage  testified  that  he  lived  in  Green  township,  Mad- 
ison county,  Indiana,  and  within  a  short  distance  of  the  road; 
that  he  had  resided  there  since  he  was  nine  years  old ;  that 
he  was  acquainted  with  the  road  in  dispute,  and  that  it  nina 
through  that  part  of  section  27,  in  said  township,  alleged  fa> 
have  been  obstructed,  and  between  his  land  and  that  of  John 
Remierand  David  Richards;  that  the  width  of  the  road  is 
about  thirty  feet.  He  also  statedthat  the  road  east  of  Davis^ 
land  had  been  changed  by  petition,  as  he  supposed ;  that  the 
new  or  changed  part  of  the  road  varied  from  the  old  roati 
for  the  distance  of  about  thirty-five  rods,  and  then  came  back 
into  the  old  road  and  run  west  on  the  section  line.  He  als4> 
testified  that  he  had  known  the  road  for  twenty-six  or  twenty- 
seven  years ;  that  a  coffee-nut  tree  had  been  felled  across  the 
road  on  what  was  called  the  appellant's  land,  and  also  that 
two  hickory  trees  had  been  cut  across  it ;  that  there  had  been 
no  clianges  in  the  road  where  the  coffee-nut  tree  had  &llen  ; 
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that  there  was  a  mud  hole  at  this  poiot,  aad  that  a  track  had 
been  made  around  it  before  the  tree  was  cut,  so  that  he  could 
not  say  that  it  hindered  public  travel ;  that  when  the  tree  was 
felled  it  crossed  this  track,  but  that  the  butt  of  the  tree  was  re- 
moved some  time  in  the  winter,  so  that  the  track  around  the 
mud  hole  could  be  used.  It  was  proven  that  the  appellant 
cut  the  coffee  tree  in  the  preceding  December;  that  it  crossed 
both  the  main  road  and  aide  track,  obstructing  both  for  some 
days,  and  until  a  part  of  the  tree  was  cut  off  and  taken  away. 
The  jury  might,  as  they  doubtless  did,  reject  the  conclusion 
of  the  witness,  and,  from  the  facts,  draw  their  own  inference 
as  to  whether  the  tree  across  the  road  hindered  the  public 
travel  or  not.  Josephus  Brown  testified  that  the  road  was 
obstructed,  until  within  a  few  weeks  of  the  commencement  of 
the  suit,  by  the  coffee  tree,  when  a  track  was  then  made  around 
it ;  that  he  saw  the  appellant  cut  the  tree.  W.  Jones  testified 
that  the  road  had  been  travelled  for  twenty-five  years,  and 
that  it  had  not  been  changed  at  the  point  where  the  coffee-nut 
tree  lay ;  that  the  public  had  to  go  around  the  tree. 

All  the  testimony  introduced  by  the  appellee  tended  to  show 
that  the  passengers  had  to  go  around  the  obstructions. 

We  think  that  the  testimony  introduced  by  the  appellee,  in 
the  absence  of  any  testimony  on  the  part  of  the  appellant, 
would  support  the  verdict.  In  such  case  the  verdict  will  not 
be  disturbed  by  this  court. 

The  appellant  also  insists  that  the  court  below  erred  in  giv- 
ing the  following  instruction,  of  its  own  motion,  to  the  jury : 

"  The  continued  use  of  a  road  for  twenty  years  by  the  public 
establishes  the  road  as  a  highway,  and  the  temporary  turning 
out  of  the  main  road  to  avoid  an  obstruction  or  mud  hole,  and 
the  use  of  the  track  around  such  obstruction — a  mud  hole — 
does  not  vacate  or  destroy  the  main  road  from  being  a  public 
highway.  You  are  the  judges  of  the  evidence  and  credibility 
of  witnesses.  You  have  the  right  to  believe  the  witnesses  you 
deem  most  worthy  of  credit,  and  to  disbelieve  those  least  wor- 
thy of  credit." 
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The  appellant  complains  of  that  part  of  the  above  instnic< 
tion  which  tells  the  jury  that  "the  temporary  turning  out  of 
the  main  road  to  avoid  an  obstructioD,  or  mud  hole,  will  not 
operate  as  a  vacation  of  the  part  of  the  highway  occupied  by 
the  obstruction."  We  think  the  charge  stated  the  law,  upon 
the  point  under  consideration,  correctly.  While  the  road  was 
occupied  by  the  obstruction  it  could  not  be  used,  notconveo- 
iently,  at  least.  The  use  of  the  adjoining  land  temporarily, 
and  until  the  obstruction  could  be  removed,  or  the  highway 
repaired,  would  afibrd  no  evidence  at  all  of  an  intention  and 
purpose  on  the  partof  the  public  to  abandon  the  road.  Were 
the  law  otherwise,  it  could  readily  be  shown  that  most  of  the 
highways  of  the  Stat«  have  been  abandoned.  In  view  of  the 
facts  in  this  case,  the  instructiun  was  proper,  and,  in  this  re- 
spect, it  stated  the  law  &irly. 

The  judgment  below  should  be  affirmed. 

Feb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  afi&rmed,  at  the  costs  of  the  ap- 
pellant. 


BitowifLEE  «.  The  Board  of  CoHMiseioirESfi  of  Madison 
County. 

CoUMTT  OsDESS. — RvmiMory  NoU, — A  county  order  tor  taxes  refunded 
coDtaining  the  words  "  due  and  payable  June  30th,  1876,  with  8  per  cent, 
interest  from  date,"  iB  in  l^al  effect  the  promissorj  note  of  the  conntj, 
u  assignable,  and  b  presumed  to  be  upon  a  snfficient  consideration. 

Same.— id^uflrftnj  Tlaxu  Paid  on  School  Landi.— Act  t/  February  SIk,  1877.— 
T^eaAii^. — In  an  action  against  a  board  of  commisaioners  upon  an  order 
for  the  repayment  of  taxes  paid  on  school  lands,  if  the  taxes  were  of  the 
class  which  the  act  of  February  8th,  1877,  Acts  1877,p.  139,  prohibits 
from  being  refanded,  and  that  fact  does  not  appear  on  the  face  of  the 
complaint,  it  must  be  pleaded  as  a  defence  to  the  action. 

From  the  Madison  Circuit  Court. 
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J.  F.  McDowell,  H.  D.  Thompson  and  J.  A.  Kersey,  for  ap- 
pellant. 

NiBLACK,  J. — Action  by  James  Browalee,  as  assignee  of 
Gimason  Broyles,  against  The  Board  of  Commissioners  of  the 
County  of  Madison,  upon  an  order  issued  by  the  auditor  upon 
the  treasurer  of  that  county.  The  complaint  was  in  three 
paragraphs,  each  counting  upon  the  order  in  a  form  somewhat 
different  from  the  others,  and  each  makingacopy  of  the  order, 
and  the  endorsement  thereon,  a  part  of  the  paragraph. 

The  order  was  as  follows:  "No.  513.  Taxes  refunded, 
$61.65 ;  auditor's  office,  Anderaon,  Indiana,  June  30th,  1877. 

"  Treasurer  of  Madison  county,  Indiana,  pay  to  GimasoD 
Broyles  the  sum  of  $61.65,  for  taxes  refunded  on  congress- 
ional school  lands,  as  allowed  by  the  commissioners'  court  of 
said  county,  at  their  special  June  term,  1877.  This  order  is 
drawn  subject  to  all  taxes  due  from  the  holder.  This  order 
due  and  payable  June  30th,  1878,  with  8  per  cent,  interest 
from  date.     Receivable  for  all  county  taxes. 

"Attest :  John  L,  Fobkner, 

"Auditor  Madison  Co." 

Endorsed :  "  Gihason  Bboyles." 

The  defendantdemurred  to  the  complaint,  upon  the  grounds : 

1,  That  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

2.  That  the  court  had  no  jurisdiction  of  the  subject-matter 
of  the  action. 

The  demurrer  was  sustained,  and  the  plaintiff  declining  to 
plead  further,  final  judgment  was  rendered  against  him  upon 
demurrer. 

The  only  question  presented  is,  was  the  complaint  sufficient 
upon  demurrer  ?  Anorder,  such  as  that  sued  upon  in  this  case, 
is,  in  legal  ef^t,  the  promissory  note  of  the  county,  is  assign- 
able, and  is  presumed  to  be  upon  a  sufficient  consideration. 
The  Board  of  GommUaioners  of  Fhyd  Co.  v.  Day,  19  Ind.  450. 

The  defendant  has  &iled  to  file  a  brief  in  the  cause ;  we 
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have,  therefore,  no  suggestion  of  any  defect  in  the  complaint, 
either  formal  or  otherwise. 

The  act  of  February  8th,  1877,  Acts  1877,  Reg.  Sess.,  p. 
139,  absolutely  prohibits  the  commissioners  of  the  several 
counties  from  refunding  taxes  paid  on  school  lands  in  a  lai^ 
class  of  cases ;  hut  it  does  not  prohibit  the  refunding  of  such 
taxes  in  every  conceivable  case.  We  must,  therefore,  assume 
that  the  taxes  ordered  to  be  refunded  in  this  case  were  paid 
upon  school  lands  of  a  class  different  from  those  enumerated 
in  that  act,  upon  the  principle  that  both  the  commissioners 
and  the  auditor  must  be  presumed  to  have  done  their  duty  in 
the  premises,  until  the  contrary  is  made  to  appear.  If  the 
taxes  for  which  the  order  in  suit  was  given  were  of  the  class 
which  the  act  of  February  8th,  1877,  supra,  prohibits  from 
being  refunded,  that  was  a  matter  to  be  set  up  as  a  defence  to 
the  complaint. 

We  see  no  substantial  objection  to  the  sufficiency  of  the 
complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


No.  9223. 
Smith  et  al.  v.  Bissell,  Trustee. 

SuPBEMECoURT.—  ITc^JUq^Kidniec.— The  Supreme  Court  will  notdirtatb 
ft  finding  on  the  mere  weight  or  preponderance  of  the  eridenoe. 

From  the  Marion  Superior  Court. 

J.  3f.  Judah  and  A.  8.  CaMtwell,  for  appellants. 

B.  Harrison,  G.  G.  Hines&nd  W.H.H.MUkr,  for  appellee. 

Franklin,  C. — Bissell  commenced  this  action  to  obtain 
judgment  for  the  possession  of  real  estate  and  damages  for 
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the  detention  thereof.     Issue  was  formed  by  a  denial ;  trial  by    ' 
the  court;  finding  for  the  plaintiff,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  in  his  &vor  for  possession 
and  $100  damages. 

The  overruling  of  the  motion  for  a  new  trial  has  been  as- 
signed as  error.  The  reasons  for  a  new  trial  were :  The  find- 
ing was  not  sustained  by  the  evidence,  and  was  contrary  to 
law.  The  defence  relied  upon  was,  that  the  defendants  oc- 
cupied the  premises  as  tenants  of  the  plaintiff.  It  was  shown 
by  the  evidence,  and  admitted  by  the  defendants,  that  the  plain- 
tiff held  the  legal  title  to  the  premises.  Plaintiff's  agent  tes- 
tified that  there  was  a  talk  with  defendants  about  renting ;  that 
he  asked  as  plaintiff's  agent  (40  per  month  rent,  and  defend- 
ants only  offered  |25 ;  that  "  after  looking  the  premises  over 
together,  and  again  discussing  the  question  of  rental,  I  left 
him  stating,  that  as  we  differed  so  materially,  we  would  let  the 
matter  rest  until  Mr.  Drew  should  come  up  to  the  city.  He 
has  not  come  yet.  Afterwards,  I  was  instructed  by  Mr.  Bia- 
sell  to  get  possession,  and  accordingly  notified  Mr.  Smith  that 
we  must  have  possession."  And  although  Mr.  Smith  testified 
that  there  was  an  agreement  for  him  to  occupy  the  premises 
and  pay  rent,  still  the  evidence  on  behalf  of  the  appellee  tended 
to  support  the  finding  of  the  court,  and  iu  such  cases  this  court 
will  not  undertake  to  weigh  the  evidence  and  disturb  the 
finding. 

There  was  no  error  in  overruling  the  motion  foe  a  new 
trial.     The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
0[nnioii,  that  the  judgment  of  the  superior  court  in  general 
term,  affirming  the  judgment  in  special  t«rm,  be  and  the  same 
is  in  all  things  affirmed,  with  costs. 

Eluott,  C.  J.,  having  tried  the  case,  did  not  participate. 
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Statute  OF  PRAtme. — OmtradforpitrekiueofRealEitaU. — Daeripttoa. — flie- 
nonpCuDL— A  contract  recited  that  "  The  partiea  of  the  firat  part  hariDg 
convered  certain  Unda"  (not  described,  except  in  a  certain  townihip 
and  county),  "  id  part,  agree  to  have  the  same  completed  within  twenty 
'  days,  or  pay  to  the  parties  of  the  second  part  $600 ;  and  the  parties  ot 
the  second  part  agree  to  comply  vilh  the  etmtroel  on  completion  of  the 
deeds,  or  pay  to  the  parties  of  the  first  part  $600." 
Bdd,  in  an  action  thereon,  that  the  agreement  was  within  the  statate  of 
frauds,  the  land  not  being  so  described  as  to  be  capable  of  ideutlScatim, 
and  the  presumption  being  that  the  eontroa  referred  to  was  in  parol. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer  and  A.  F.  Wray,  £>r  appellants. 

T.  B.  Adams  and  L.  T.  Michener,  for  appellees. 

Elliott,  C.  J. — The  complaint  of  the  appellants  is  baaed 
upon  the  following  contract :  "Articles  of  agreement  made 
and  entered  into  by  and  between  Hiram  Pulse,  George  Pulse, 
Reuben  Pulse,  Peter  Pulse  and  Florence  Miller,  of  the  first 
part,  and  William  Miller  and  Ja,sper  Heck,  of  the  second  part. 

"The  parties  of  the  first  part  having  this  day  conveyed  cer- 
tain lands  situate  in  Liberty  township,  Shelby  county,  Indi- 
ana, in  part,  agree  to  have  the  same  completed  within  twenty 
days,  or  pay  the  parties  of  the  second  part  the  sum  of  five 
hundred  dollars,  and  the  parties  of  the  second  part  agree  to 
comply  with  the  contract  on  completion  of  the  deeds,  or  pay 
to  the  parties  of  the  first  part  the  sum  of  five  hundred  dol- 
lars."    This  agreement  is  properly  signed. 

It  has  long  been  the  rule  in  this  State,  that  adefendant  may 
avail  himself  of  the  benefit  of  the  statute  of  frauds,  if  it  ap- 
pears upon  the  &ce  of  the  complaint  that  the  ease  is  within 
the  statute.  We  are,  therefore,  required  by  the  demurrer  to 
the  complaint  to  determine  whether  the  statute  constitutes  a 
bar  to  the  recovery  sought  by  the  appellants. 

A  contract  for  the  conveyance  of  lands  must  describe  the 
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proper^  upon  which  it  is  intended  to  operate.  If  there  ie  no 
description  of  the  land,  the  statute  prohibits  the  enforcement 
ef  the  agreement.  Neurmanv.  Perriil,  73  Ind.  153;  IHngman 
V.  KeUy,  7  Ind.  717;  Baldwin  v.  Kerlin,  46  Ind.  426;  MUler 
V.  Gampbefl,  52  Ind.  125. 

Recourse  can  not  be  had  to  parol  evidence  to  supply  a  de- 
scription of  the  land  intended.  "  Land,  for  instance,  which 
ia  purported  to  be  bargained  for,  must  be  so  described  that  it 
may  be  identified."  Browne  Stat.  Frauds,  section  385 ;  Btdg- 
tcay  V.  Ingram,  50  Ind.  145.  Another  author  says :  "  Nor  can 
parol  evidence  be  reizeived  to  supply  anything  which  is  want- 
ing in  the  writing,  to  make  it  the  written  agreement  on  which 
the  parties  rely."    3  Pars.  Con.  13 ;  Norrie  v.  Blair,  39  Ind.  90. 

A  contract  can  not  be  partly  verbal  and  partly  written.  If 
port  rests  in  parol  the  entire  contract  is  treated  as  a  verbal 
one.  Board  of  QmanissionerB,  de.,  v.  Shipley,  77  Ind.  563.  If, 
therefore,  part  of  the  essential  elements  of  a  contract  are  ev- 
idenced by  an  oral  agreement,  the  contract  is  within  the  stat- 
ute, and  can  not  be  enforced. 

It  is  not  necessary  that  the  description  should  be  contained 
in  one  of  a  aeries  of  instruments;  if,  taking  all  the  instru- 
ments in  the  aeries  together,  the  description  appears,  it  will  be 
safBcient.  In  order  that  this  should  be  so,  the  instrument 
containing  the  description  must  be  clearly  referred  to  and 
identified  by  the  contract  signed  by  the  party  sought  to  be 
charged.  WilU  v.  Rosa,  77  Ind.  1 ;  Ridgway  v.  Ingram,  supra. 
There  is  no  identification  of  the  deeds  referred  to  in  the  con- 
tract under  examination.  The  connection  between  the  deeds 
and  the  contract  can  only  be  established  by  parol  evidence, 
and  where  this  is  so  the  contract  is  within  the  statute.  In  Wilis 
V.  Ro6B,  eupra,  the  letter  of  the  party  sought  to  be  charged 
clearly  referred  to  and  identified  the  letter  exhibiting  the 
subject-matter  of  the  contract. 

It  is  a  settled  principle  that  the  written  instrument  must 
contain  all  the  essential  terms  of  the  contract.  The  reference 
in  the  iastrnment  before  us,  to  t^e  contract  which  ia  to  be 
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complied  with,  is  too  vagoe  and  uncertain  to  enable  na  to 
discover  what  the  terms  of  the  coatract  were.  We  can  not, 
from  the  instrument  itself  nor  from  any  other,  ascertain 
what  contract  it  is  with  which  the  parties  are  to  comply.  We 
can  not  discover  what  price  was  to  be  paid,  when  paid,  or  by 
whom.  The  terms  of  the  contract  are  not  stated,  and  the 
case  is  therefore  clearly  within  the  statute.  Browne  Statute 
of  Frauds,  eection  385;  Remick  v.  Sandford,  118  Mass. 
102 ;  WiRmms  v.  Morris,  95  U.  S.  444.  In  Bariehnan  v. 
KuykendaU,  6  Blackf.  21,  it  was  said:  "  Under  this  statute, 
which  is  copied  from  that  of  Charles  the  2d,  the  instrument  of 
writing,  whatever  may  be  its  form,  must  either  show  on  its  &ce, 
or  by  reference  to  some  other  instrument,  every  material  part 
of  a  valid  contract  on  the  subject: — such  as  the  names  of  the 
parties,  a  description  of  the  land,  the  amount  of  the  purchase- 
money,  etc." 

The  instrument  in  suit  is  given  to  secure  the  performance 
of  some  agreement  concerning  lands,  and  the  &ir  inference 
from  the  language  used  is  that  the  contract  to  which  it  refers 
is  a  verbal  one.  It  has  been  held  in  analogous  cases,  that, 
where  the  contract  does  not  appear  to  .he  in  writing,  the  pre- 
sumption is  that  it  was  verbal.  Carlisle  v.  Bremum,  67  Ind. 
12 ;  Krohn  v.  Bantz,  68  Ind.  277 ;  Neal  v.  Neal,  69  Ind.  419. 
We  can  not  presume  that  the  contract  referred  to  in  the  one 
constituting  the  foundation  of  the  action  is  in  writing,  with- 
out violating  the  principle  upon  which  rest  the  cases  we  have 
cited.  It  appears,  therefore,  that  the  material  part  of  the 
contract  in  suit  is  a  verbal  one,  and,  this  being  so,  it  ia  fiilly 
within  the  statute  of  frauds. 

An  undelivered  deed  is  not  a  sufficient  writing  to  take  a 
case  out  of  the  statute.  A  deed  is  of  no  validity  whatever, 
until  delivered.  Freehxnd  v.  Chamley,  80  Ind.  132.  A  deed 
can  not  be  deemed  a  contract  until  it  has  been  given  force, 
and  it  is  absolutely  devoid  of  force  until  delivered.  A  pa- 
per of  any  kind,  although  it  contains  all  the  terms  of  a  con- 
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tract,  is  not  operative  as  a  coDtract  until  it  has  been  delivered 
with  tiie  intention  of  giving  it  effect. 

We  do  not  find  it  necessary  to  consider  whether  the  sum 
named  in  the  instrument  sued  on  is  to  be  regarded  as  a  pen- 
alty or  as  liquidated  damages,  for  we  are  clear  that  the  stat- 
ute of  frauds  precludes  any  recovery  upon  it. 

Judgment  affirmed. 


Nelson  bt  al.  c.  BRONNEa*BrRO. 

SKEBIFr'a  Sale. — Action  lo  Set  Aiide.—Plmding. — A  complsint  to  set  atide 
a  sheriff's  sale  of  i«al  estate  on  execution,  againet  a  vendee  of  the  pur- 
chaser, on  the  ground  that  the  execution  defendant's  personal  property 
was  not  first  eihausted,  and  that  the  real  estate  sold  should  have  been 
•□bdivided  and  a  part  only  sold,  is  bad  on  demurrer,  if  it  do  not  show 
that  the  sheriff  had  knowledge  of  the  personal  propertj  or  by  reasonable 
diligence  could  Imve  discovered  it,  and  tbat  it  was  within  reach  of  the 
executioQ,  and  was  so  unencumbered  that  its  sale  would  have  yielded 
something,  and  that  the  vendee  had  notice  of  the  irregularities. 

Same. — SaU  >n  Farceii. — Whenever  it  isdoubtful  whether  real  estate  levied 
on  is  legally  susceptible  of  division,  the  action  of  the  sheriff,  taketi  in 
good  faith  and  without  abuse  oE  discretion,  is  conclusive. 

Same. — IWrimon.— It  is  doubtful  whether,  in  selling  an  undivided  ahar« 
of  real  estate  on  execution,  a  sheriff  has  power  to  subdivide  such  share 
and  sell  less  than  the  whole  of  it. 

8iWi.-~Saie  in  iSWido,— iimitoiion  (^  Aelion  lo  Sd  Atide.—A  sheriff's  sale  of 
r«a1  estate  tn  lolido,  which  should  have  been  sold  in  parcels,  is  not  void 
bnl  voidable,  and  proceedings  to  set  it  aside  raust  be  brought  within  a 
reasonable  time — and  il  scenw  that  this  must  be  done  within  the  year  al- 
lowed for  redemption,  unless  excuse  be  shown  for  the  delay. 

From  the  Madison  Circuit  Court. 

B.  Lake,  W.  R.  Pierae,  H.  D.  Thompson  and  W.  March,  for 
appellants. 

J.  W.  Sansbern/,  E.  B.  Goodi/koonts  and  3£.  A.  Chipman, 
tor  appellee. 
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BicESELL,  C.  C — The  appellee  brought  this  suit  ty  set 
aside  a  sheriff's  deed,  and  quiet  his  title  to  real  estate.  The 
complaiot  states  that,  on  August  14th,  1871,  the  ptaiDtiff 
bought  from  Jasper  H.  Nelsou  an  undivided  half  of  a  cer- 
tain lot  in  the  towu  of  Anderson,  and  on  the  Idth  of  Octo- 
ber, 1871,  bought  from  the  same  person  the  other  undivided 
half  of  said  lot;  that  the  plaintiff's  deeds  were  dated  respec- 
tively August  14th,  1871,  and  October  19th,  1871 ;  that  on 
the  16th  day  of  August,  1871,  the  defendant  Chambers  ob- 
tained a  judgment  in  the  Court  of  Common  Pleas  of  Madi- 
son county  against  said  Nelson  for  $229.90  and  costs,  and 
that  under  an  execution  issued  on  that  Judgment  an  undi- 
vided half  of  said  lot  was  sold  by  the  sheriff  on  April  27th, 
1872,  as  the  property  of  said  Xelson,  to  the  defendant  Cham- 
bers, who  obtained  a  deed  therefor  from  the  sheriff,  on  the 
28th  of  April,  1873,  and  afterwards,  in  1873,  sold  and  con- 
veyed said  undivided  half  to  his  co-defendant  Susan  Nel- 
son; that  said  sheriff's  sale  was  void,  because  said  undivided 
half  of  said  lot  was  not  offered  in  parcels ;  that  one-fourth 
thereof  would  have  satisfied  said  execution ;  that  the  lot  was 
divisible  without  injury  into  four  lots,  each  18  by  142  feet, 
any  one  of  which  would  have  been  worth  $1,000,  and  would 
have  been  amply  sufficient  to  satisfy  said  judgment  and  costs, 
which  amounted  to  $272  only ;  that  said  sale  was  also  void, 
because  said  Jasper  H.  Nelson  had  personal  property  subject 
to  said  execution,  which  ought  to  have  been  sold  and  ex- 
hausted first.  The  complaint  demanded  that  both  said  deeds 
be  set  aside,  and  that  the  plaintiff  be  quieted  in  his  title,  etc. 
A  demurrer  to  the  complaint  for  want  of  sufficient  fiicts  was 
overruled;  the  general  denial  was  filed  and  the  issues  were 
tried  by  a  jury,  who  made  the  following  verdict :  "  We,  the 
jury,  find  for  the  plaintiff",  and  that  the  sheriff's  sale  described 
in  the  complaint  was  illegal."  A  new  trial  was  granted,  and 
the  cause  was  again  tried  by  a  jury,  who  found  for  the  de- 
fendants. A  second  new  trial  was  granted,  and  the  cause  was 
a  third  time  tried  by  a  jury,  who  returned  the  following  ver- 
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diet:   "We,  the  jury,  find  for  the  plaintiff."     They  also  re- 
turned answers  to  interrogatories.     The  defendants  moved 
that  the  jury  be  required  to  answer  further  the  interrogato- 
ries numbered  2,  3,  i,  5,  9,  12,  13  and  18;  this  motion  was 
overruled.     The  defendants'  motions  for  judgment  upon  the 
answers  to  the  interrogatories,  for  a  venire  de  novo,  for  a  new 
trial  and  in  arrest  of  judgment,  were  all  overruled.     Judg- 
ment was  rendered  on  the  verdict  and  the  defendants  appealed. 
They  assigned  errors  as  follows : 
1st.  In  overruling  the  demurrer  to  the  complaint. 
2d,  In  overruling  the  defendants'   motion  for  judgment 
upon  the  answers  to  the  interrogatories. 
3d.  In  overruling  the  defendants'  motion  for  a  venire  de  now. 
4th.  In  overruling  the  motion  for  a  new  trial. 
Stb.  In  overruling  the  motion  in  arrest  of  judgment. 
The  complaint  claims  that  the  deeds  shall  be  set  aside  and 
the  plaintiff's  title  quieted  for  three  reasons : 

Ist.  That  the  undivided  half  of  the  lot  was  not  sold  in 
paruels. 

2d.  That  the  undivided  half  of  the  lot  was  sold  for  an  in- 
adequate price. 

3d.  That  the  undivided  half  of  the  lot  was  sold  before  the 
defendants'  personal  property  was  exhausted. 

In  Indiana,  the  duties  of  a  sheriff  upon  a  sale  on  execution 
are,  in  general,  regulated  by  statute,  "In  all  cases  where 
the  personal  estate  of  the  debtor,  subject  to  execution,  is  in- 
sufficient to  satisfy  the  execution,  the  real  estate  shall  be  ex- 
empt from  levy  and  sale  until  the  personal  estate  is  levied 
upon  and  sold,"  etc,  1  R.  S.  1876,  p.  210,  section  444.  It 
has  been  held  under  this  section,  that  where  an  execution  de- 
fendant, pending  a  levy  upon  his  real  estate,  and  before  the 
sale,  offered  personal  property  to  the  sheriff,  which  offer  the 
siieriff  disregarded,  a  subsequent  sale  of  the  real  estate  should 
be  set  aside,  in  a  direct  proceeding  for  that  purpose.  Ztaria 
V.  Campbell,  12  Ind.  192.  It  is  also  held  that  the  sheriff  need 
not  first  levy  upon  personal  property,  if  it  be  so  encumbered 
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that  it  would  produce  notliliig  upon  the  execution.  IMrick 
V.  77ie  Stale  Bank,  6  Ind.  439.  And  under  another  statute, 
which  requires  the  sheriff  to  levy  first  upon  the  property  des- 
ignated by  the  execution  defendant,  it  is  held  that  the  sheritF 
is  not  bound  to  seek  the  execution  defendant  and  demand 
from  him  such  designation.  Drake  v.  Murphy,  42  Ind.  82. 
The  complaint  under  consideration  simply  alleges  that  Jas- 
per H.  Nelson  had  personal  property  subject  to  execution, 
which  ought  to  have  been,  but  was  not,  exhausted  before  any 
sale  of  his  real  estate.  It  is  not  alleged  that  the  sheriff  had 
knowledge  of  such  personal  property,  or  by  reasonable  dili- 
gence could  have  discovered  it.  There  is  no  description  of 
the  property, and  no  statement  of  its  locality.  It  is  not  averred 
that  it  was  in  the  county.  It  is  not  averred  that  it  might 
have  been  taken  under  the  execution  held  by  the  sheriff,  nor 
that  it  was  unencumbered,  so  that  a  sale  of  it  would  have 
produced  something  upon  the  execution.  Some  of  these  de- 
fects are  fetal.  There  is  no  cause  of  action  in  such  a  ease, 
without  an  averment  that  the  sheriff  had  knowledge  of  the 
personal  property,  or  by  reasonable  diligence  might  have  dis- 
covered it,  and  that  the  same  might  have  been  taken  under 
the  execution  if  he  had  discovered  it.  The  complaint  contains 
no  cause  of  action  so  far  as  relates  to  the  alleged  failure  to 
levy  upon  j>ersonal  property.  Inadequacy  of  price  alone 
is  not  sufficient  to  avoid  a  sheriff's  sale.  Roe  v.  Roeg,  2  Ind. 
99 ;  Benton  v.  Shreeve,  4  Ind.  66 ;  Sowle  v.  Oiampion,  16  Ind. 
165.  But  inadequacy  of  price,  in  connection  with  other  ir- 
regularities, may  be  sufficient  to  avoid  a  sheriff's  sale.  Datr- 
«on  V.  Jackson,  62  Ind.  171.  As  where  property  is  unneces- 
sarily sold  as  a  whole  instead  of  in  parcels.  Meed  v.  OaHer, 
3  Blackf.  376  (26  Am.  Dec.  422) ;  Doe  v.  Smith,  4  Blackf. 
228 ;  Reed  v.  Divm,  7  Ind.  189.  The  statute  in  reference  to 
sales  of  real  estate  on  execution,  in  parcels,  is  as  follows :  "  If 
the  estate  shall  consist  of  several  lots,  tracts,  and  parcels,  each 
shall  be  offered  separately ;  and  no  more  of  any  real  estate 
shall  be  offered  for  sale  than  shall  be  necessary  to  satisfy  the 
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execution,  ualesa  the  same  is  DOt  susceptible  of  division."  1  R. 
S.  1876,  p.  217,  section  466.  In  the  case  at  bar  there  were 
uo  separate  parcels  of  the  laud.  The  property  was  an  uudi-' 
vided  lialf  of  a  town  lot ;  if  there  was  any  irregularity  in  the 
sale,  it  was  a  violation  of  the  last  clause  of  said  section  466, 
to  wit,  the  sale  of  more  than  was  necessary  to  satisfy  the  ex- 
ecution, when  the  interest  levied  on,  namely,  the  undivided 
half  of  the  lot,  was  susceptible  of  division. 

It  is  questionable  whether  section  466,  mpra,  embraces  any 
lands  not  susceptible  of  division  territorially ;  but,  waiving 
that  question  for  the  present,  what  is  the  general  duty  of  the 
sheriff  under  section  466?  In  Beed  v.  Divert,  supra,  the 
court  held  that  a  similar  provision  in  the  statutes  of  1852  im- 
posed a  duty  OQ  the  sheriff  which  he  could  not  omit.  They 
said ;  "  The  property  levied  on,  being  divisible,  he  is  restricted 
from  offering  more  of  it  than  may  be  necessary  to  dischai^  the 
debt  in  his  hands  for  collection."  And  they  held,  that,  under 
the  statute,  the  sheriff  himself,  when  he  levies  on  real  estate, 
must  be  presumed  to  know  whether  it  is  susceptible  of  divi- 
sion or  not.  In  The  State  v.  Leaek,  10  Ind.  308,  under  our 
present  statute.  Reed  v.  Diven,  supra,  was  citod  with  appro- 
bation. In  Voss  V.  Joknaon,  41  Ind.  19,  the  court,  after  cit- 
ing section  466,  mipra,  said :  "  Wc  are  of  opinion  that  policy 
requires  that  sheriffs  and  execution  plaintiffs  shall  be  held  to 
a  reasonably  strict  cemplianee  with  these  statutes." 

The  allegation  in  the  complaint  is,  that  the  sherifi  sold  to 
the  execution  plaintiff  the  entire  undivided  half  of  said  lot, 
when  the  lot  was  susceptible  of  division  into  four  equal  parts, 
and  when  the  undivided  fourth  of  it  was  sufficient  to  satisfy 
the  execution,  being  worth  81,000,  while  the  amount  due  on 
the  execution  was  only  $272,  and  that,  therefore,  not  only  the 
sheriff's  deed  to  the  execution  plaintiff,  but  the  deed  of  the 
latter  to  his  co-defendant,  Susan  Nelson,  were  both  void. 

If  section  466;  supra,  embraces  such  a  case  as  the  present, 
tthe  question  arises,  can  the  plaintiff,  under  the  circumstances 
^tated  in  the  complaint,  take  advantage  of  the  non-compli- 
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ance  with  die  statute.  If  a  sale  in  violation  of  the  statute 
were  absolutely  void,  and  a  mere  nullity,  the  right  to  set  it 
aside  could  not  be  barred  by  delay  in  proceeding  within  the 
time  fixed  by  the  statute  of  limitations,  but  if  the  sale  be 
voidable  only,  it  is  capable  of  affirmation  and  ia  valid  until 
avoided,  and  on  general  principles  the  application  to  set  such  I 

a  sale  aside  would  not  be  sustained  unless  made  within  a  rea-  i 

sonable  time. 

It  was  ibrmerly  held  in  Indiana,  that  such  a  sale  by  the 
sheriff  was  absolutely  void,  a  mere  nullity ;  and  in  the  case  of 
GatleU  V.  Gilbert,  23  Ind.  614,  the  preceding  caws  of  Wat 
V.  Cooper,  19  Ind.  1,  and  PaOon  v.  Stewart,  19  Ind.  233,  were  | 

overruled,  because  they  held  such  sales  voidable  only,  and  ' 

because  they  changed  the  rule  laid  down  in  Banks  v.  Bales, 
16  Ind.  423,  and  other  earlier  cases,  which  declared  that  such 
sales  were  absolutely  void.  But  the  ruling  in  Catfetf  v.  Gilbert, 
supra,  has  not  been  adhered  to.  In  Bardeus  v.  Huber,  45  Ind. 
235,  the  court  said : "  We  do  net  mean  to  decide  that  if  a  sheriff  j 

shall  sell  the  whole  of  a  single  tract  or  parcel  of  land,  when  it 
is  susceptible  of  division  without  injury,  and  when  a  sale  of 
part  of  it  would  satisfy  the  execution,  the  sale  is  necessarily 
void."  And  in  Weaver  v.  Guyer,  59  Ind.  195,  the  court  said: 
"sometimes  the  word  'void'  is  used  in  the  books  where 
'  voidable '  would  convey  the  meaning  more  accurately.  So 
in  the  case  of  Banks  v.  Bales,  supra,  where  more  land  had 
been  sold  than  was  necessary  to  satisfy  an  e:xecution,  and  it 
appeared  that  it  was  susceptible  of  division,  the  sheriff's  deed 
was  pronounced  'a  nullity.'  Weareof  opinion, that  that  isa 
mistake ;  that  a  sheriff's  deed  in  such  case  is  not  a  nullity,  nor 
is  such  sale  void ;  such  sale  is  doubtless  voidable ;  but,  unless 
avoided  by  a  party  entitled  to  avoid  it,  it  will  be  valid."  So  in 
^otsenburg  v.  Same,  75  Ind.  538,  the  court  said :  "A  sale  of 
real  estate,  as  an  entirety,  which  is  susceptible  of  division  and 
sale  in  parcels  sufficient  to  satisfy  the  execnfion,  is  voidable^ 
and  may  be  set  aside."  See  also  Jones  v.  Kokomo,  etc,  Asso-  • 
tfiaiion,  77  Ind.  340. 
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It  amy  therefore  be  considered  as  settled  in  Indiana,  that 
such  sales  are  voidable,  but  not  void,  and  that  is  the  general 
rule  throughout  the  United  States.  See  the  cases  cited  in 
Freeman  Ex.,  section  296.  It  follows  that  such  a  sale  can 
not  be  set  aside  against  an  innocent  vendee  of  the  original 
purchaser,  unless  such  vendee  bad  notice  of  the  irregularity 
in  the  sale.  The  McLean  Co.  Bank  v.  Flagg,  31  111.  290 ; 
Mhxr  v.  Sibley,  53  III.  61. 

In  the  present  case,  the  property  was  bought  at  the  execu- 
tion sale  by  the  judgment  plaintiff,  who,  after  the  expiration 
of  the  year  for  redemption,  conveyed  it  to  hia  co-defendant, 
Susan  Nelson.  The  complaint  does  not  charge  that  she  had 
any  notice  of  the  alleged  irregularity  in  the  sale.  It  was  held, 
in  the  case  of  Pid  v.  Brayer,  30  Ind.  332,  that  the  vendee  of 
ajudgment  plaintiff,  who  purchased  at  a  sheriff's  sale,  is  charge- 
able with  notice  of  the  contents  of  the  record,  and  that  where 
the  record  showed  a  levy  upon  separate  parcels  of  land,  and 
a  sale  of  them  in  mass,  such  vendee  bad  constructive  notice 
of  that  irregularity;  but,  in  the  present  case,  the  record  merely 
shows  a  levy  and  sale  of  the  undivided  half  of  a  town  lot, 
without  anything  to  indicate  susceptibility  of  division,  or  ir- 
regularity  of  any  sort  in  the  sale.  lu  Haaeelman  v.  Lowe,  70 
Ind.  414,  the  court  below  had  instructed  the  jury  that  "  The 
judgment  plmntifis  are  chargeable  with  notice  of  all  irregu- 
larities in  a  sheriff's  sale,  and  the  grantees  of  the  judgment 
plaintiffs  can  take  no  greater  title  or  right  in  the  property  sold 
at  sheriff's  sale  than  was  acquired  by  the  judgment  plaintiffi 
by  virtue  of  said  sale."  This  court  held  that  the  foregoing 
instruction  was  wrong,  and  that  if  such  a  purchaser  at  the 
sheriff's  sale,  after  obtaining  his  deed  from  the  sheriff,  should 
convey  the  land  for  a  valuable  consideration,  without  notice, 
his  grantees  might  become  innocent  purchasers,  and  thus  take 
a  better  title  than  he  had.  The  com])la!nt,  therefore,  stated 
no  cause  of  action  against  the  defendant,  Susan  Xelson. 

Upon  the  claim  alleged  against  the  defendant  Chambers,  who 
was  the  execution  plaintiff  and  also  the  purchaser  at  the  exe- 
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cution  sale,  it  may  be  observed  that,  in  some  casea,  a  sale  of 
the  entire  property  is  indispensable;  as,  for  example,  where 
a  single  lot  is  subject  to  a  mortgage  covering  the  whole  of 
it,  and  the  equity  of  redemption  is  levied  upon  and  is  to  be 
sold  on  execution,  subjoot  to  the  mortgage.  The  equity  of 
redemption  can  not  be  divided  and  sold  in  parcels.  2¥^  v. 
Barton,  4  Denio,  171. 

And  whenever  it  is  doubtful  whether  the  interest  levied  od 
is  legally  susceptible  of  division,  the  action  of  the  officer  upon 
such  a  question,  where  no  fraud,  no  bad  &ith,  and  no  abuse 
of  discretion  are  shown,  is  conclusive.  Thus,  in  the  case  of 
Wright  v.  YeOs,  30  Ind.  185,  the  court  said :  "  Where,  as  in 
the  case  of  Catldtv.  Gilbert,  23  Ind.  614,  the  property  sold  as 
an  entirety  was  occupied  as  two  separate  parcels,  and  this  &ct 
was  known  to  the  sheriff  and  the  purchaser,  there  can  be  no 
seriousdoubt  that  the  sale  can  not  be  sustained,  for  the  express 
letter  of  the  statute  has  been  disregarded.  But  where  there  is 
no  actual  division  of  the  property,  and  the  point  must  be  de- 
termined by  the  sheriff,  whether  or  not  the  same  is  susceptihle 
of  division,  a  more  difficult  question  is  presented,  and  one  re* 
quiring  the  exercise  of  official  discretion.  Upon  the  conclu- 
sion reached,  the  sheriff  must  base  his  official  action,  and  un- 
less that  action  operates  as  a  fraud  upon  the  execution  defendant 
or  his  creditors,  it  can  not  be  reviewed  by  the  court.  The 
statute  commits  to  the  judgment  of  the  officer  the  solution  of 
the  inquiry  whether  the  property  can  be  divided  or  not,  and 
npon  a  reasonable  exercise  of  this  judgment  the  purehaser  has 
a  right  to  rely.  Wherever  there  may  be  an  honest  diflerence 
of  opinion,  the  conclusion  reached  by  the  officer  must  be  final.'* 
So  in  the  case  of  Bardem  v.  Huber,  45  Ind.  235,  OsBORS,  J., 
delivering  the  opinion  of  the  court,  said :  "  We  think  the  pro- 
vision that '  no  more  of  any  real  estate  shall  be  offered  for  sale, 
than  shall  be  necessary  to  satisfy  the  execution,  unless  thesame 
is  not  susceptible  of  division,'  requires  the  sheriff  to  exercise 
a  sound  discretion  in  offering  real  estate  for  sale  on  execution, 
where  there  has  been  no  actual  division  made,  and  it  is  at  the 
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time  in  one  tract  or  parcel.  It  is  not  enough  that  there  may  be 
an  honest  difference  ofoptnionas  tothe  propriety  of  a  division. 
But  it  roust  be  so  palpable  and  clear  that  the  sale  siiould  have 
been  in  parcels,  that  a  sale  without  division  would  operate  as 
a  fraud  upon  the  execution  defendant,  and  show  that  the  sale 
of  the  whole  tract  was  an  abuse  of  official  discretion."  And 
in  Freeman  on  Executions,  section  295,  we  find  tiie  following : 
"But  it  must  be  remembered  that,  with  respect  to  subdivid- 
ing a  lai^  tract  into  parcels,  the  officer  must  exercise  his  dis- 
cretion ;  and  when  he  has  honestly  done  so,  his  judgment 
must  generally  be  regarded  as  eonelusive."  If  such  be  the 
law  as  applicable  to  any  tract  of  land  capable  of  territorial 
subdivision,  with  still  stronger  reason  is  it  applicable  to  the 
case  at  bar,  where  the  property  levied  on  was  an  undivided 
half  of  a  town  lot;  such  an  interest  is  not  capable  of  any  ter- 
ritorial subdivision  by  ihi  sheriff;  he  bad  no  right  to  select 
the  one-fourth,  or  the  one-eighth,  or  any  other  part  of  tlie  I 

ground  and  sell  it  as  part  of  the  undivided  interest  on  which 
he  had  levied.     He  could  not  tell  where,  upon  partition,  the  i 

undivided  half  levied  upon  would  be.     If  it  be  su^ested  | 

that  he  might  have  sold  the  undivided  half  of  the  undivided  ' 

half,  or  the  undivided  fourth  of  the  undivided  half,  or  the 
undivided  third  of  the  undivided  half,  the  answer  is,  that  he 
was  called  upon  to  exercise  an  official  discretion  under  the 
statute.  It  isdoubtful  whether  section4ti6,«up-a, embraces  or 
authorizes  any  other  division  than  a  territorial  division;  it  is 
doubtful  whether  the  sheriff  had  any  right  to  subdivide  the  j 

interest  levied  on  when  he  could  not  subdivide  the  land  itself, 
or  locate  any  part  of  it,  and  under  such  circumstances,  the 
present  complaint,  which  does  not  show  any  fraud,  or  bad 
feith,  or  abuse  of  discretion  in  the  sheriff,  but  merely  avers 
that  the  sale  was  "  void  because  said  sheriff  did  not  offer  said 
real  estate  in  parcels,"  when  the  lot  might  have  been  divided 
into  four  lots,  eighteen  feet  front  and  rear  by  one  hundred 
and  forty-two  feet  deep,  any  one  of  which  would  have  paid 
the  execution  and  costs,  is  clearly  insufficicut ;  the  sheriff  had 
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no  right  to  divide  the  property  into  lots  at  all ;  he  had  an  un- 
divided interest  to  sell,  and  the  quantity  and  location  of  the 
land  covered  hy  that  undivided  interest  could  be  aacertained 
only  upon  a  partition  of  the  lot.  But,  further,  the  sheriff's 
sale  in  mass  instead  of  in  parcels  being  voidable  and  not 
void,  the  right  to  have  the  sale  set  aside  therefor  msy  be 
waived  by  parol,  VUaa  v.  Reynolds,  6  Wis.  214;  and  may 
be  barred  by  delay.  Roberts  v.  Ffeming,  53  111.  196.  Some 
objection  to  the  sale  must  be  made  in  a  reasonable  time,  or  else 
some  good  reason  must  be  shovn  why  such  objection  was  not 
made  in  a  reasonable  time.  Where  the  property  sold  is  sub- 
ject to  redemption  within  a  given  time,  it  has  been  held  that 
the  application  to  set  the  sale  aside  must  be  made  before  the 
expiration  of  that  time,  unless  some  excuse  be  shown  for  the 
delay.  In  Raifmond  v.  Fault,  21  Wis.  538,  the  court  held, 
that  an  execution  sale  of  land,  in  disregard  of  the  law,  which 
requires  it  to  be  offered  in  parcels,  is  not  void,  but  only  void- 
able at  the  instance  of  the  party  aggrieved.  The  remedy  is, 
to  apply  within  a  reasonable  time,  and  have  the  sale  set  aside 
on  that  ground.  Undoubtedly,  a  reasonable  time  must  be 
some  time  within  the  period  fixed  by  law  for  a  redemption. 
If  that  period  be  allowed  to  expire  and  a  deed  be  executed, 
the  application  can  not  afterwards  be  made,  unless  under  spe- 
cial circumstances  of  fraud  or  mistake,  showing  some  reason- 
able excuse  for  the  delay.  In  Raymond  v.  Holborn,  23  Wis. 
57,  the  same  doctrine  is  asserted,  and  the  court  say  that,  by 
making  no  effort  to  redeem  while  the  right  to  redeem  existed, 
the  party  must  be  presumed  to  have  acquiesced  in  the  sale. 

The  present  complaint  does  not  show  that  the  plaintiff  made 
any  objection  to  the  execution  sale,  and  it  shows  no  reason 
why  such  objection  was  not  made,  and  it  does  show  that  the 
year  for  redemption  expired  on  the  28th  of  April,  1873,  and 
that  the  plaintiff  did  not  commence  this  suit  until  afterwards; 
he  waited  until  the  purchaser  at  the  execution  sale  had  ob- 
tained his  deed  and  had  made  a  deed  to  his  co-defendant,  and 
the  complaint  alleges  no  excuse  whatever  for  the  delay.    The 
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rule,  requiring  the  objections  to  such  a  sale  to  be  made  in  a 
reasonable  time,  has  been  adopted  generally  in  those  States 
which  hold  such  a  sale  to  be  voidable  and  not  void.  San 
Franeiaoo  v.  Pixley,  21  Cal.-  56;  Ounningham  v.  Oasaidy,  17 
N.  Y.  276 ;  and  see  the  casea  cited  in  Freeman  on  Execu- 
tions, section  296. 

We  think  the  complaint  contained  no  cause  of  action  against 
either  of  the  defendants,  and  that  the  court  erred  in  overrol- 
ing  the  demurrer  thereto ;  and  for  this  error  the  judgment  of 
the  court  below  ought  to  be  reversed. 

Per  Cctriam. — It  \s  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellee,  and 
this  cause  is  remanded,  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint. 


No.  9200. 

HiQHPir-i.  V.  Monk. 


Nkw  Tbiai.— BeeorA — A  ruling  usigned  aa  cause  for  t,  oew  trial,  to  be 
aTailable  in  theSupreme  Court,  must  appear  bf  the  record  to  have  been 
made,  the  Btatement  of  it  in  the  motion  not  being  sufficieot. 

EviDKNCE.— Cbuniy  Ordrr.^Sel^Off.—ATimcer.—A.  county  order  is  admisgi- 
ble  in  evidence  in  support  oC  a  set-off  for  it,  where  the  answer  of  set-off 
so  identiSes  it  bj  date  and  number,  and  amount  of  principal  and  inter- 
est, that  the  opposite  partj  can  not  be  mialed. 

SoPREKB  Couar.^WeijAi  of  Evidence. — If  there  be  any  evidence  tending 
to  support  the  finding  below,  the  Supreme  Court  will  not  disturb  it,  how- 
ever overwhelming  the  testimony  to  the  contrary  may  be. 

From  the  Crawford  Circuit  Court, 
N.  R.  Peekinpaugh.  and  W.  T.  Zenor,  for  appellant. 
E.  M.  TraceweU,  B.  P.  DcmgUm,  S.  M.  Slockelager  and  -S. 
D.  Luckett,  for  appellee. 
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MoBBts,  C. — ^This  suit  v&s  brought  by  the  appellant  against 
the  appellee.  The  complaint  contains  five  paragraphs.  The 
first  is  upon  a  promissory  note  for  fifty  dollars,  executed  by 
the  appellee  to  the  appellant.  The  second  is  for  money  had 
and  received  by  the  appellee  for  the  use  of  the  appellant.  The 
third  paragraph  is  upon  a  contract  alleged  to  have  been  made 
between  the  parties;  that  the  appellant,  being  treasurer  of 
Crawford  county,  for  the  years  1876,  1877,  1878  and  1879, 
under  au  agreement  and  understanding  with  the  appellee,  ac- 
cepted and  received  checks  from  him,  drawn  on  himself,  in 
fevor  of  divers  parties,  in  payment  of  the  county  tax  of  the 
parties  in  whose  favor  such  checks  were  drawn,  and  charged 
himself  with  the  amount  of  county  tas  so  paid  on  the  books 
of  his  said  office,  and  accounted  therefor  to  the  proper  author- 
ities; that,  in  consideration  thereof,  the  appellee  agreed  to 
pay  him  the  amount  of  such  checks  in  county  orders,  at  their 
par  value.  A  bill  of  particulars  of  the  orders  and  checks  so 
drawn  by  the  appellee,  and  received  by  the  appellant,  is  filed 
with  this  paragraph ;  that  there  is  due  the  appellant,  on  ac- 
count of  the  checks  so  received  by  him,  $475,  for  which  he 
demands  judgment.  The  fourth  paragraph  is  for  moneypaid 
by  appellant  to  and  for  the  use  of  the  appellee.  The  fifth 
paragraph  is  for  $62.59,  paid  by  the  appellant  for  the  appellee 
in  paying  his  taxes  for  the  years  1877  and  1878. 

The  appellee  answered  the  complaint  in  five  paragraphs. 
The  first  was  the  general  denial ;  the  third  alleged  payment ; 
the  second  and  fourth  paragraphs  were  substantially  the  same. 
It  is  stated  in  these  paragraphs,  that  the  appellant  was  treas- 
urer of  Crawford  county  during  the  years  1876,  1877,  1878 
and  1879,  and  that,  during  those  years,  there  was  an  under- 
standing and  agreement  between  the  appellant  as  such  treas- 
urer and  the  appellee,  that  the  latter,  then  owning  a  large 
amount  of  county  orders  on  Crawford  county,  should  deposit 
the  same  with  the  appellant  as  such  treasurer,  and  draw  orders 
on  him  from  time  to  time  in  payment  of  taxes  due  said  county,  - 
in  payment  of  such  deposits ;  that  he  placed  in  the  bands  of 
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the  appellant,  as  such  treasurer,  protested  orders  on  Crawford 
cuiinty,  bearing  interest  at  the  rateof  six  per  cent,  per  aDnum, 
•if  difTurent  dates  and  amounts,  amounting  in  all,  principal 
and  interest,  to  $3,000,  a  bill  of  particulars  of  which  is  filed 
with  said  paragraph ;  that  the  appellant,  as  sudh  treasurer,  as 
the  said  orders  were  deposited  with  him,  converted  said  orders 
to  his  own  use,  by  taking  credit  therefor  at  their  &ce  as  re- 
deemed orders,  in  his  settlement  as  such  treasurer  with  said 
county.  The  appellee  offers  to  set  off  said  orders,  or  so  much 
thereof  as  may  be  necessary,  against  any  amount  which  the 
appellant  might  prove  against  him,  and  demands  judgment 
for  the  balance. 

The  fifth  paragraph  of  the  answer  was  to  the  fifth  paragraph 
of  the  complaint. 

The  appellant  replied  to  the  answer  by  a  general  denial  and 
several  special  paragraphs,  which  need  not  be  particularly 
noticed.  The  cause  was  submitted  to  the  court  for  trial.  The 
court  found  for  the  appellee  in  the  sura  of  J97.08. 

The  appellant  filed  a  motion  for  a  new  trial,  for  the  follow- 
ing reasons: 

1.  Because  the  court  erred  in  permitting  the  appellee  to 
amend,  on  the  trial  of  the  cause,  the  second  paragraph  of  his 
answer,  and  his  bill  of  particulars. 

2.  Because  the  court  erred  in  admitting  in  evidence,  over 
the  objection  of  the  appellant,  a  certain  county  order,  dated 

day  of ,  187-,  No.  332,  for  the  sum  of  J237.35, 

purporting  to  be  issued  by  Crawford  county  to  Maiachi  Monk. 

3.  That  the  court  erred  in  admitting  in  evidence,  o,ver  the 
objection  of  the  plaintiff,  a  certain  county  order,  purporting 

to  be  issued  by  Crawford  county,  dated  the day  of , 

187-,  to  one  Malachi  Monli,  for  the  sum  of  $300,  No.  — . 

4.  That  the  finding  of  the  court  is  not  sustained  by  suffi- 
cient evidence.  ' 

5.  That  the  finding  of  the  court  is  contrary  to  law. 

6.  That  the  finding  of  the  court  is  contrary  to  evidence. 
The  motion  for  a  new  trial  was  overruled,  and  final  judg- 
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ment  rendered  for  the  appellee.  The  evidence  is  properly  Id 
the  record.  The  overruliog  of  the  motion  for  a  new  trial  is 
aligned  as  error. 

The  appellant  insists  that  the  court  erred  in  permitting  the 
appellee  to  amend,  on  the  trial,  the  second  paragraph  of  bis 
answer.  There  is  nothing  said  in  the  record  as  to  such  an 
amendment,  except  in  the  motion  for  a  new  trial.  If  such 
an  amendment  was  made,  the  record  &ils  to  show  that  the 
appellant  objected,  or  that  he  took  any  exception  to  it.  No 
question  as  to  any  amendment  made  to  the  pleadings  is  pre- 
sented by  the  record  to  this  court  for  decision. 

The  court  below  permitted  the  appellee  to  put  in  evidence, 
IQ  support  of  his  answer,  two  orders  issued  by  Crawford  county 
and  payable  to  Malachi  Monk,  the  appellee.  One,  No.  332, 
dated  April  2,  1877,  calling  for  $237.35,  on  which  there  had 
accrued  $8.19  interest,  making  in  all  $245.54 ;  the  other.  No. 
490,  and  calling  for  $300,  on  which  there  had  accrued  $60 
interest.  The  principal  dispute  between  the  parties  is  in  re- 
lation to  these  orders. 

The  objections  taken  to  the  introduction  of  the  orders  as 
evidence  are,  that  they  were  irrelevant,  immaterial  and  in- 
competent, and  not  sufficiently  described  in  the  bill  of  par- 
ticulars. The  orders  are  described  in  the  bill  of  particulars 
by  their  dates,  numbers  and  the  amount,  not  of  their  &ce,  but 
by  stating  the  amount  of  principal  and  interest — the  first  as 
calling  for  $-245.54,  and  the  other  for  $350.  We  think  the 
description  of  the  orders  in  the  bill  of  particulars  was  suffi- 
ciently certain  to  apprise  the  appellant  of  what  was  intended. 
The  date  and  numbers  of  the  orders  being  given,  the  appel- 
lant could  not  have  been  misled. 

It  would  seem  to  be  quite  clear  that  the  orders  were  both 
relevant  and  material  evidence.  The  appellee  claimed  in  his 
answer  that  he  had,  pursuant  to  an  agreement  between  him 
and  the  appellant,  deposited  a  large  number  of  orders,  includ- 
ing the  orders  under  consideration,  drawn  by  the  county  of 
Crawford  and  payable  to  himself,  with  the  appellant,  to  be 
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used  b;  the  latter  as  redeemed  orders  in  settlement  with  the 
eoQDty,  and  for  which  the  appellant  was  to  account  to  him. 
That  the  orders  bo  deposited  would  be  competent  and  material 
evidence,  is  too  clear  to  be  questioned.  They  would  be  the 
best  evidence  of  the  amount  and  to  whom  payable,  and  their 
dates,  numbers,  amounts,  and  to  whompayable,  would  identify 
them  as  theorders  referred  to  in  the  pleadings.  The  appellee 
testified  that  he  had  deposited  these  orders  with  the  appellant, 
and  proved  by  the  auditor  of  the  county  that  the  appellant 
liad  used  them  in  his  settlement  with  the  county  as  treasurer, 
and  received  credit  for  them  in  such  settlement,  as  orders  re- 
deemed by  him.  We  think  the  court  did  not  err  in  permit- 
ting these  orders  to  be  read  in  evidence. 

The  fourth,  fifth  and  sixth  reasons  for  a  new  trial  may  he 
considered  together. 

Counsel  for  the  appellant  say :  '*  If  the  appellee  is  wrong 
and  did  not  make  a  deposit  of  these  two  orders  with  the  ap- 
pellant, then  the  appellant  is  entitled  to  a  judgment  for  from 
$450  to  1500 ;  but  if  it  be  true  that  the  appellee,  as  the  court 
evidently  must  have  found,  had  made  a  deposit  of  these  two 
diBputed  orders,  and  had  received  no  credit  therefor,  then, 
perhaps,  the  judgment  of  the  court  may  not  bo  much  out  of 
the  way," 

If  there  was  any  testimony  legally  tending  to  show  that  the 
appellee  had  deposited  the  orders  in  question  with  the  appel- 
lant, and  that  he  had  not  been  paid  for  them,  then,  however 
strong  and  overwhelming  the  testimony  to  the  contrary  may 
have  been,  the  finding  of  the  court  below  can  not  be  disturbed. 
This  court  will  not  weigh  the  conflicting  testimony  in  a  case. 
The  FoH  Wayne,  etc.,  B.  R.  Co.  v.  Husaelman,  65  Ind.  73. 
This  case  has  been  approved  by  a  great  number  of  cases  since 
decided. 

There  is  certainly  some  testimony  tending  to  prove  that 
these  disputed  orders  were  deposited  with  the  appellant  by 
the  appellee,  and  that  the  latter  had  not  received  credit  for 
the  same.     The  appellant  says  in  his  brief:     "The  appellee 
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testifier  that  he  deposited  these  two  orders,  and  the  appellant 
that  he  did  not."  Tlie  appellant's  counsel  contend  that  the 
appellant  testified  tnily  and  the  appellee  wisely  or  mistakenly. 
But  we  can  not  decide  this  dispute  without  weighing  the  evi- 
dence. Notonly  does  theappellee  testify  to  thedeposit  of  the 
orders,  but  the  auditor  of  the  county  also  testifies  that  the  ap- 
pellant had  used  them  as  treasurer  of  the  county  in  making 
settlement  with  it,  and  received  credit  for  them  in  such  settle- 
ment. The  counsel  for  the  appellant  say  that  the  appellee 
testified  that  he  had  never  received  credit  for  the  JP3aO  order, 
and  then  undertake  to  demonstrate,  hy  the  testimony  and 
books  of  the  appellant,  that  he  had  received  such  credit.  The 
appellee  does  swear  that  he  had  not  received  credit  for  the 
order  for  $245.54,  nor  for  an  order  for  $348.75,  deposited  by 
him  with  the  appellant.  If  he  had  not  received  anything  for 
these  three  orders,  the  finding  in  his  fiivor  is  too  small.  But 
if  the  appellee,  in  speaking  of  the  $350  order,  meant  the  or- 
der for  $348.75,  the  finding  is  about  right.  We  can  not  say 
that  the  court  below  erred  in  weighing  the  testimony  of  the 
appellee — it  was  for  the  judge  who  tried  the  cause,  saw  and 
heard  the  witnesses,  to  determine  which  of  them  was  most 
worthy  of  credit.  We  can  not,  therefore,  say  that  he  erred 
in  overruling  the  motion  for  a  new  trial. 

Per  Curiam. — It  is  ordered,  upon  the  for^;otDg  opinion, 
that  the  judgment  below  be  affirmed,  atthe  costs  of  the  appel- 
lant. 
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Woolen  v.  Rockapelleb,  Execptob. 

Sbebiff'b  Sale. — JitdgmejU, — Evidence. — A  judgment  or  decree  of  »  com- 
petent court,  valid  upon  its  face,  is  prima  fade  enfficient  to  supports  ju- 
dicial sale  mftdo  upon  it.     Qlidevdl  v.  i^ou^  2S  Ind.  319,  OTermled. 
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Same, —  l\tlt. — Seal  Eslatt,  Action  to  Eecover. — A  jildgintM)t  of  a  c 
superior  JDiisdicti on  (trithout  the  complaint  and  plead i Dgs),  ( 
■ndietum  of  sale  of  laod,  and  BheriS'sdeed  in  accordance  with  such  re- 
tam,  are  auScient  to  show  title  in  the  purchaser  against  a  partj  claim- 
ing title  derived  from  the  judgment  defendant. 

6AUB. — Sierif'iBrium  of 'SaU. — NotiM.^Preeumption. — A  sheriff's  return 
of  sale  of  real  estate  on  execution  shoved  the  proper  posting  of  notices 
of  the  sale  in  M.  township,  without  elating  that  the  land  was  in  that 
township. 

Hdd,  the  cor.trar^  not  appearing,  that  it  would  be  presumed  that  the 
sheriff  dischaiged  his  duty  as  to  the  notice. 

EviDENCEi. —  Tax  Tide. — Audiior't  Deed. — An  auditor's  deed  upon  a  tax 
Hsle,  put  in  evidence  by  the  defendant  (who  sought  to  show  title  in 
himself),  failed  to  recite  thnt  the  owner  of  the  land  waa  vithout  per- 
sonal properly  out  of  which  the  tnies  could  have  been  collected.  With- 
out other  proof,  or  any  sHsuraace  of  an  intention  to  make  such  proof, 
it  is  not  error  to  reject  such  a  deed,  offered  in  eridence,  to  the  defend- 
ant from  the  purchaser  [or  taxes. 

From  the  Madison  Ciiriiit  Coiirt. 

E.  P.  Schlakr  and  A.  B.  Younj,  for  appellant. 

M.  S.  Robinson  and  /.  W.  Lovett,  for  appellee. 

NiBLACK,  J. — Action  by  Ephraim  K.  Rockafeller,  describ- 
ing himself  as  the  executor  of  the  last  will  of  Eli  Ferguson, 
deceased,  gainst  James  H.  Woolen,  to  recover  the  possession 
«f,  and  to  quiet  bis  title  to,  a  sixteen-acre  tract  of  laod.  The 
complaint  was  in  two  paragrapbs.  The  first  was  in  the  com- 
mon form  for  tbe  recovery  of  the  possession  of  real  estate. 
The  second  averred  that  tbe  plaintiff  had  become  the  owner 
of  the  land  in  controversy  by  purchase  at  a  sheriff's  sale 
upon  a  decree  of  foreclosure  of  a  mortgage  upon  it,  but  that 
the  defendant  claimed  title  to  said  land  under  a  deed  exe- 
cuted to  bim  by  one  Frank  M.  Milliken,  who  had  no  interest 
or  estate  in  the  same ;  such  deed  casting  a  cloud,  and  only  a 
cloudjUponthcpiaintiff'stitle.  The  defendant  answered  ingen- 
eral  denial.  Thecause  was  tried  by  thecourt,  and  tliecourt  made 
a  finding  that  the  material  allegations  contained  in  the  com- 
plaint were  true ;  that  tbe  plaintiff  waa  the  owner  of  the  land 
Vol.  81.— 14 
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in  suit  and  entitled  to  the  possession  of  the  same ;  that  the 
defendant  was  in  possession  of  said  laud  without  right,  and 
unlawfully  detained  the  possession  thereof. 

The  defendant  moved  for  a  new  trial,  alleging,  amongst 
other  things,  as  causes,  that  the  finding  was  not  sustained  by 
the  evidence,  and  that  the  court  erred  in  refusing  to  permit 
the  deed  from  Milliken  to  him,  referred  to  in  the  eecond  par- 
agraph of  the  complaint,  to  be  road  in  cvidGucc,  but  the  court 
refused  to  grant  a  new  trial,  and  rendered  judgment  for  the 
recovery  of  the  land,  and  quieting  the  plaintiff's  title  as 
against  the  defendant. 

The  only  question  made  here  is  upon  the  refusal  of  the 
court  to  grant  a  new  trial. 

The  plaintiff  read  in  evidence  a  decree  of  foreclosure  in 
the  Madison  Circuit  Court,  in  a  suit  in  which  he,  as  the  ex- 
ecutor of  Eli  Ferguson,  deceased,  was  plaintiff,  and  Joseph 
S.  HoUowell  and  others  were  defendants,  for  the  sum  of  (1,- 
604.33  against  the  land,  described  in  the  complaint,  upon  a 
mortgage  purporting  to  have  been  executed  by  the  said  Hol- 
lowell  to  Ferguson  on  the  29th  day  of  December,  1866 ;  also 
an  order  of  sale  issued  upon  said  decree  of  foreclosure ;  also 
the  return  of  the  sheriff  showing  that  he,  the  plaintiff,  had 
become  the  purchaser  of  the  land  under  said  order  of  sale ; 
also  a  sheriff's  deed  to  him  for  the  land,  purporting  to  have 
been  executed  in  pursuance  of  the  sheriff's  return,  after  the 
time  for  redemption  had  expired,  and  describing  the  plaintiff 
as  the  executor  of  Ferguson. 

Counsel  for  the  defendant  then  stated  to  the  court  that  their 
client  claimed  title  to  the  land  in  dispute,  under  a  tax  deed 
executed  by  the  auditor  of  Madison  county  to  Frank  M.  Mil- 
liken,  named  in  the  complaint,  and  as  the  immediate  grantee 
of  the  said  Milliken,  and,  over  the  plaintiff's  objection,  read 
such  tax  deed  iu  evidence.  The  deed  recited  that  certain  taxes 
had  been  assessed  against  Hollowell  on  a  portion  of  the  land 
sued  for,  and  other  adjacent  lands,  for  the  years  1875, 1876, 
and  1877,  which  had  been  returned  delinquent  fornon-payment. 
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aDd  that  the  lands  so  chai^cable  with  delinquent  taxes,  had 
been  sold  to  pay  such  taxes,  said  Milliken  becoming  the  pur- 
chaser thereof,  hut  it  contained  no  recital  that  HoUowell  had 
no  personal  property  which  might  have  been  levied  upon  and 
sold  for  the  payment  of  the  taxes,  or  some  part  of  them,  for 
which  the  lands  were  sold. 

The  defendant,  also,  offered  in  evidence  a  deed  from  Milli- 
ken to  him,  which  evidently  embraced  a  considerable  part  of 
the  land  mentioned  in  the  complaint,  and  a  small  part  of  one 
of  the  tracts  described  in  the  tax  deed,  but  the  plaintiff  ob- 
jected to  the  introduction  of  the  deed  thus  offered,  upon  the 
grounds  that  it  did  not  describe  the  land  correctly,  and  that 
it  was  irrelevant,  incompetent  and  immaterial,  when  consid- 
ered in  connection  with  the  matters  then  in  issue  before  the 
court,  and  the  court,  without  assigning  any  specific  reason  for 
its  action,  refused  to  permit  the  proposed  deed  to  be  read  in 
evidence. 

It  18  insisted  that  the  reading  in  evidence  of  the  decree  of 
foreclosure  against  Hollowell  and  others,  without  the  produc- 
tion of  the  complaint,  and  other  papers,  showing  that  the  court 
had  Jurisdiction  to  render  such  a  decree,  did  not  establish  the 
existence  of  such  a  decree  as  was  necessary  to  support  the 
sheriff's  sale  and  the  deed,  also  read  in  evidence,  and  that, 
consequently,  the  finding  of  the  court  was  not  sustained  by 
sufficient  evidence.  The  position  thus  assumed  is  not  in  har- 
mony with  the  general  tenor  of  the  decided  cases  in  this  State. 
It  is,  on  the  contrary,  well  settled  with  us  that  the  production 
of  a  judgment  or  decree  of  a  competent  court,  valid  upon  its  fece, 
is,  primo/ocie,  sufficient  to  support  a  judicial  sale  made  upon  it. 
Splahn  V.  Qiliegpie,  48  Ind.  397 ;  Shipley  v.  Shook,  72  Ind.  511 ; 
Rocker  v.  SUelman,  73  Ind.  396 ;  Turner  v.  The  First  Na- 
tional Bank,  elc.,7S  Ind,  19.  The  case  of  Glidewell  v.  Spaugh, 
26  Ind.  319,  is  cited  as  maintaining  a  different  doctrine. 
■  The  &cts,  upon  which  the  admission  of  the  judgment  re- 
ferred to  in  that  case  rested,  are  veiy  imperfectly  stated  in  the 
opinion,  and  hence  we  have  no  means  of  ascertaining  whether 
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that  case  was  IQ  aoy  respect  a  iKirallel  case  with  this;  but  what- 
ever the  lacts  id  that  case  may  have  becii,  it  liaf>  been  long 
since  impliedly  overruled  in  respect  to  the  doctrine  it  is  now 
cited  to  maintain. 

It  is  further  insisted  that,  as  the  plaintiff  did  not  prove 
title  in  Hollowell  at  the  time  he  executed  the  mortgage  upon 
which  the  decree  of  foreclosure  was  based,  the  evidence  failed 
to  make  out  a  case  for  the  plaintiff. 

It  is  true,  that  in  actions  like  this  against  a  person  other 
that  the  judgment  defendant,  the  general  rule  is,  that,  in  ad- 
dition to  proof  of  the  judgment,  eseeution,sale  and  sheriff's 
deed,  the  plaintiff  must  show  title  in  the  judgment  defend- 
ant; but,  where  both  parties  claim  under  the  judgment  de- 
fendant, title  in  him  is  admitted,  and  need  not  be  otherwise 
proven.  The  evidence  was  not  conclusive  on  that  point,  but 
the  fair  inference  from  all  the  evidence  was,  that  both  parties 
claimed  title  under  Hollowell,  the  judgment  defendant. 

The  sheriff,  in  his  return  to  the  order  of  sale,  read  in  evi- 
dence, stated,  amongst  other  things,  that  he  posted  up  notices 
of  the  sale  in  three  of  the  most  public  places  in  Monroe  town- 
ship, of  Madison  county,  but  did  not  say  that  Monroe  town- 
ship was  the  township  in  which  the  real  estate  was  situate. 

It  is  contended,  that,  by  reason  of  that  omission,  the  return 
was  fiitally  defective,  and  hence  did  not  show  a  valid  sale. 

The  law  does  not,  however,  favor  the  application  of  bo 
strict  a  rule  to  returns  made  upon  sherifis'  sales. 

It  is  the  policy  of  the  law  to  uphold  execution  and  judicial 
sales  so  £ir  as  can  reasonably  be  done,  and  where  a  sheriff's 
return  is  silent  as  to  any  particular  act  he  is  required  to  per- 
form in  making  a  sale,  the  presumption  is  that  the  sheriff  did 
his  duty.  Rorer  on  Judicial  Sales,  sections  14,  57  and  776; 
}Vkite  V.  Cr<mkhii€,  35  Ind.  483;  Talb<M  v.  Hale,  72  Ind.  1. 

It  is  further  contended  that  the  court  erred  in  excluding 
the  deed  from  Milliken  to  the  defendant,  if,  for  no  other  rea- 
son, because  the  averment  of  the  second  paragraph  of  the 
complaint  necessarily  brought  that  deed  before  the  court. 
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The  averment  of  tbe  second  paragraph  of  the  complaint, 
thus  relied  ou,  was,  in  effect,  that  the  defendant  had  no  valid 
claim  of  title  under  the  Milliken  deed,  and  we  are  unable  to 
see  that  the  admissibilitii  of  that  deed,  when  offered  in  evi- 
dence as  proof  of  title,  was  in  any  manner  promoted  hy  such 
an  averment. 

As  has  been  seen,  the  tax  deed  did  not  recite  that  Hollo- 
well  had  no  personal  property  from  which  the  unpaid  taxes 
assessed  against  him  might  have  been  collected.  There  was 
DO  proof,  nor  offer  to  prove,  aliunde,  that  Hollowell  had  no 
such  personal  property.  At  the  time,  therefore,  the  Milli- 
ken deed  was  offered  in  evidence,  the  defendant  had  not 
shown,  and  had  given  no  assurance  of  his  intention  or  abil- 
ity to  show,  a  valid  title  in  Milliken  to  any  of  the  land  in- 
claded  in  the  tax  deed„or  described  in  the  complaint.  Smith 
v.  Kyler,  74  Ind.  575.  No  injury  was  consequently  inflicted 
upon  the  defendant  by  the  exclusion  of  the  Milliken  deed. 

Whether  that  deed  might  not  have  been  made  legally  ad- 
missible as  evidence  of  title  in  the  defendant  to  some  of  the 
land  named  in  the  complaint  by  proper  preliminary  aasur- 
ances  as  to  additional  &cts  expected  to  be  proven,  is  a  ques- 
tion we  need  not  now  consider,  as  no  such  question  is  pre- 
sented by  the  record. 

It  is  still  further  contended  that  the  Milliken  deed  ought  to 
have  been  admitted,  to  show  that  the  defendant  had  become 
the  assignee  of,  or  subrogated  to,  the  State's  lien  for  taxes  on 
some  of  the  land  claimed  by  the  plaintiff,  and  hence  entitled 
to  a  foreclosure  of  such  lien  on  the  land. 

But  no  such  question  was  presented  to  the  court  below, 
and  nothing  was  reserved  upon  the  proceedings  below  which 
presents  such  a  question  for  our  decision  here.  The  tax  deed 
and  the  Milliken  deed  were  both  offered  in  evidence  to  prove 
title  in  the  defendant,  and  not  to  establish  a  right  in  him  to 
a  decree  to  enforce  a  tax  lien  on  the  land.  Flinn  v.  Parsons, 
60  Ind.  57.3 ;  Duke  v.  Bmim,  65  Ind.  25. 

The  judgment  is  affirmed,  with  cdstB. 
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NiPP  ET  AL.  V.  D18KEY. 
Pkomksoby  Note. — Gwrfititi.— i^yineii(  oJSote  in  Ssmoi.— Demand.— When 
It  note  for  the  pajment  of  money  on  a  df  j  fixed  contaiiu  a  stipulation 
that  pajment  may  be  made  before  maturity  in  sawing  lumber  at  a  named 
price,  the  payee  to  furnish  the  logs  therefor,  the  payor  may  gire  notice 
of  hie  readiness  to  perform  accordingly,  and  request  that  the  logs  be  pro- 
dnced,  and  a  failure  of  the  payee  to  do  so  will  ezcuBe  pertormanoe  on 
the  part  of  the  payor;  and  the  payee  can  not  demand  money  withont 
■bowing  that  he  famished  logs  and  requested  the  payor  to  saw  them. 
Sahz. — A  stipulation  in  a  note  that  it  may  be  paid  in  specific  articles  of 
property  or  in  work  or  labor  is  for  the  benefit  of  the  payor,  and  he  may, 
as  he  elects,  pay  either  in  property  or  labor,  and  if  he  make  proper 
tender  can  compel  the  creditor  to  accept  payment  in  the  articles  or  woil; 
bat  if  he  fails  to  duly  exercise  bis  election,  or  make  a  proper  tender 
when  it  is  necessary,  the  creditor  may  enforce  payment  in  money. 
From  the  Grant  Circuit  Court. 

F.  J.  Halt,  T.  J.  NewHrk,  W.  A.  Banhcan  and  W.  H.  Car- 
roU,  for  appellants. 

A.  Steele  and  R.  T.  St.  John,  for  appellee. 
Elliott,  0.  J. — Appellants  were  the  plaintiff  below,  and 
brought  this  action  upon  two  promissory  notes  and  a  chattel 
mortgage  executed  by  the  appellee. 

A  verdict  was  returned  for  the  appellee,  and  separate  mo- 
tions for  a  new  trial  were  filed  by  the  appellants.  The  only 
ai^ument  made  in  support  of  the  appellant  Bell's  claim  for  a 
TCTersal  is,  that  the  verdict  is  contrary  to  the  evidence.  We 
find  some  evidence  supporting  the  conclusion  of  the  'jury, 
and  that  requires  us  to  decline  to  disturb  it. 

In  arguing  the  questions  presented  upon  the  ruling  denying 
Nipp's  motion  for  a  new  trial,  counsel  discuss  the  evidence, 
but  what  wo  have  said  in  reference  to  Bell's  motion  disposes 
of  this  point. 

The  appellant  Nipp  presents  questions  not  presented  by 
Bell,  and  we  now  proceed  to  consider  them.  The  note  owned 
by  Nipp,  and  acquired  by  assignment  from  Bell,  is  in  the 
usual  form,  but  contains  this  additional  provision :  "  The 
amount  of  this  may  be  discharged  at  any  time  before  its  ma- 
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iurity,  in  sawing  lumber  at  fifty  cents  per  one  hnndred  feet, 
the  said  payee  to  Aimisli  togs  out  of  which  to  saw  said  lum- 
ber.'' The  appellant  Nipp  asked  the  following  instruction: 
'"The  note  sued  on  ia  this  case,  calling  for  f  1,211. 23,  owned 
by  the  plaintiff  Nipp,  contains  a  provision  that  the  same  may 
be  dischai^;ed  at  any  time  before  maturity,  in  sawing  lumber 
at  fifty  cents  per  100  feet,  the  payee  to  furnish  logs  out  of 
which  to  saw  said  lumber.  If  it  is  shown  that  the  payor, 
before  the  maturity  of  the  note,  kept  himself  ready  to  do  said 
sawing,  and  even  demanded  logs  for  that  purpose,  and  the 
plaintiff  foiled  to  furnish  them,  it  would  not  be  a  discharge ' 
of  the  note,  as  the  furnishing  of  the  logs  and  the  sawing  of 
the  lumber  were  mutual  and  concurrent  acts,  and  according 
to  the  terms  of  the  contract  might  have  been  so  discharged, 
but  if  Uiere  was  a  foilure  of  either  party  the  note  at  once  be- 
came payable  in  money." 

In  criticising  thisinstraction  appellee's  counsel  say  that  it  is 
erroneous  because  it  assumes  the  existence  of  a  feet.  We  do 
not  think  there  is  any  force  in  this  objection.  It  is  proper 
for  the  court  to  construe  written  instruments,  and  to  inform 
the  jury  of  their  legal  meaning  and  effect.  It  is  also  proper 
for  the  court  to  state  what  stipulations  are  contained  in  a  writ- 
ten contract,  in  cases  where  there  is  no  controversy  as  to  its 
execution,  and  no  dispute  as  to  what  its  language  is. 

We  think  the  instruction  was  properly  refused,  for  the 
reason  that  it  declares  that  the  note  became  payable  in  money, 
although  the  entire  de&ult  was  on  the  part  of  the  appellant. 
The  appellee  was  liable  to  pay  in  money  only  in  the  event 
that  he  failed  or  refused  to  saw  logs  into  lumber  when  fur- 
nished to  him  for  that  purpose  by  the  appellant.  The  former 
was  not  liable  to  an  action  for  money  until  he  had  been  put 
in  de&ult.  The  appellant  could  not,  at  his  election,  deprive 
the  appellee  of  the  benefit  of  the  stipulation  in  the  note.  It 
would  have  been  error  to  give  the  instruction  as  asked,  and 
the  court  did  right  in  refusing  it. 

The  oourt,  at  the  request  of  the  appellee,  gave  the  following 
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instruction :  "  If  you  find  from  the  evidence  that  the  dt^feiidaiit 
Diskey,  before  the  note  to  Nipp  became  due,  informed  and  noti- 
fied Nipp  that  he  ^vas  ready  and  willing  to  pay  said  Dot«  in  saw- 
ing lumber,  and  that  he,  Diskey,  wauted  Nipp  to  bring  on  thf 
logs,  and  if  said  notice  was  a  sufficient  time  before  the  note  felt 
due  to  have  done  such  sawing  by  the  time  the  note  fell  due, 
then  the  plaintiff  Xipp  can  not  recover  on  the  note  due  him." 

It  is  maintained  by  appellant's  counsel  that  the  stipulation 
in  the  note  providing  for  payment  in  sawing  lumber  was  for 
his  benefit  alone,  and  that  he  might  waive  or  enforce  It  nt 
pleasure.  This  position  is  not  tenable.  A  stipulation  pro- 
viding that  a  note  may  be  paid  in  specific  articless  of  property, 
or  in  work  and  labor,  is  for  the  benefit  of  the  payor.  He  may, 
if  he  elects,  pay  the  note  in  property  or  labor,  and,  if  he  makes 
the  proper  tender,  can  compel  the  creditor  to  accept  payment 
in  the  articles  or  work  designated  in  the  note. 

If  a  debtor,  having  the  right  to  elect  to  pay  a  note  in  ser- 
vices or  property,  fells  to  duly  exercise  his  election,  and  make 
the  proper  tender  in  cases  where  a  tender  is  necessary,  then 
the  creditor  may  enforce  payment  in  money.  The  creditor, 
however,  can  not  elect  to  disregard  the  stipulation  as  to  the 
mode  of  payment,  and  demand  money  in  the  first  instance. 
His  right  to  payment  in  money  does  notarise  until  the  de&ult 
of  the  debtor  to  perform,  or  offer  to  perform,  the  stipulation 
in  the  note  as  to  the  mode  of  payment. 

Under  the  stipulation  in  the  note,  the  appellee  had  a  right 
to  elect  to  pay  the  note  by  sawing  lumber,  at  the  price  fixed 
by  the  contract.  As  the  appellant  was  bound  to  furnish  the 
logs  out  of  which  the  lumber  was  to  be  sawed,  no  more  could 
be  done  by  the  appellee  than  to  keep  himself  prepared  to  pei^ 
form  the  stipulation,  and  notify  the  former  of  his  readiness  to 
do  the  work,  and  request  him  to  furnish  the  logs.  The  con- 
tract gave  appellee  a  right  to  pay  in  the  mode  stipulated,  and 
if  he  did  all  that  the  appellant  would  permit  him  to  do,  he 
can  not  be  deemed  to  have  been  in  default.  Mason  v.  Toners 
6  Ind.  328;  Parks  v.  Marshall,  10  Ind.  20;  Duergm  v.  Bel- 
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lows,  1  Blackf.  217.  The  option  aa  to  whether  the  note  should 
be  paid  iu  money  or  io  work,  was  with  the  appellee  until  the 
maturity  of  the  note.  Ireland  v.  Montgomery,  34  Ind.  174. 
If  be  exercised  this  optioo  by  making  tender  of  performance, 
and  doing  all  that  it  was  in  his  power  to  do,  he  can  not  be 
deemed  to  have  lost  his  right. 

Where  a  debtor  has  a  right  to  pay  by  doing  work  upon  ma- 
terials to  be  furnished  by  the  creditor,  the  latter  can  not  destroy 
that  right  by  refusing  to  furnish  the  materials  provided  for 
by  the  contract.  If  the  rule  were  otherwise,  the  result  would 
be  the  punishment  of  one  who  was  entirely  free  from  fault, 
because  of  his  adversary's  de&ult-.  The  law  is  not  subject  to 
the  reproach  of  sanctioning  any  such  a  doctrine. 

Judgment  affirmed. 


Smith  v.  Kiso. 

Practice.— Jiufymen/  BeopaittL—Seetion  601,  R.S.lSSl.~ChmplamL~De- 
■wrrer. — A  party  notified  by  publication  only,  wad  who  has  had  a  judg- 
ment against  him  opened  under  sec.  001,  R.  9.  1S81,  nay  demur  to  the 
origin&l  complaint  for  such  cause  ds  would  not  be  deemed  amendable  on 
appeal,  or  cured  by  the  verdict  on  motion  in  arresL 

PiaTiTiOM.—  a-on  PttUitm.—  Noliee.—  Ra  Adjudicata.—U  a  person,  not 
ikBmed  in  the  petition  for  partition,  becomes  a  party,  and  files  a  cross 
petition,  claiming  that  certain  defendants  had  conveyed  their  alleged 
interests  to  him,  there  can  be  no  valid  finding  and  decree  in  reference  to 
th«  cross  petition  without  legal  notice  of  the  Sling  thereof,  or  an  ap- 
pearance thereto  by  such  defendants.  The  original  petitioners,  under 
section  7  of  the  act  concerning  partition,  2  E.  S.  1876,  p.  343,  may  dis- 
pute the  right  of  such  third  person  to  appear  if  hostile  to  their  interests, 
but  they  can  not  represent  such  defendants. 

Pleasin'o. —  Wriiiai  Inttrmami. — The  deeds  through  which  one  claims  title 
are  not  the  foundation  of  his  action  fur  partition  or  to  <]uiet  title,  and 
copies  thereof  filed  with  the  complaint  can  nut  be  looked  to  in  passing 
n[K>n  a  demurrer  to  the  complaint. 


From  the  Tippecanoe  Circuit  Court. 
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I.  W.  Alexajider  and  .71  A.  Stein,  for  appellant. 

E.  a  Gregory,  W.  B.  Gregory,  J.  W.  miOach  and  J.  A.  Wd- 
tdach,  for  appellee. 

Woods,  J. — The  appellant  has  assigned  two  errors,  but  his 
counsel  have  addressed  their  argument  solely  to  the  decisioa 
of  the  court  in  overruling  the  demurrer  for  want  of  fects  to 
the  appellee's  complaint. 

The  original  complaint,  which  purports  to  be  a  "  complaint 
to  amend  decree  and  qiiiet  title,"  was  against  Ellen  Ketohum 
and  her  husband,  Joshua  Ketchum,and  Ann  Harris  and  her 
hasband,  Elijah  Harris.  Afterwards  an  amendment  was  per- 
mitted, whereby  the  appellant  was  made  a  defendant.  Notice 
by  publication  to  all  the  defendants  was  duly  proven,  and  a 
decree  taken  against  them  pro  conje»ao.  The  appellant  after- 
wards appeared  and  procured  an  order  opening  up  the  decree 
and  permitting  him  todefend,  whereupon,  overthe  objection  of 
the  appellee,  but  with  the  leave  of  the  court,  he  iiledademurrer 
to  the  complaint,  which  the  court  overruled,  and  the  appellant 
declining  to  answer  over,  though  he  bad  presented  a  verified 
answer  to  the  merits  with  his  petition  for  the  opening  up  of 
the  decree,  the  court  gave  judgment  confirming  the  dtMiree 
as  originally  entered. 

The  appellee  now  insists  that  the  appellant  was  entitled  to 
have  the  decree  opened  up  only  for  the  purpose  of  answering 
to  the  merits,  and  consequently  that  the  court  had  no  right 
to  permit  thefilingofthederaurrer,andthatthe  ruling  thereon 
presents  no  question  for  the  consideration  of  this  court. 

The  provision  of  the  code,  section  44,  R.  S.  1881,  sec.  601, 
is:  "But,  before  any  judgment  shall  be  opened,  such  party 
ahall  give  notice  to  the  original  complainant," etc.,  "and  shall 
file  a  full  answer  to  the  original  complaint,"  etc. 

While  we  are  of  the  clear  opinion  that  In  such  case  a  de- 
murrer should  not  be  entertained  for  atky  cause  which  would 
be  deemed  cured  by  the  verdict,  or  in  reference  to  which  the 
complaint  was  amendable  on  the  trial  as  a  matter  of  course. 
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&Dd  on  appeal  would  be  treated  as  amended,  yet,  if  the  com- 
pliunt  is  claimed  to  be  fatally  defective,  the  court  may  permit 
it  to  be  tested  by  a  demurrer,  without  waiting  for  a  motion 
in  arrest,  to  which  the  party  clearly  might  resort. 

As  against  the  appellant,  the  complaint  shows  an  unquestion- 
ably good  cause  of  action  to  quiet  the  appellee's  title  to  certain 
lands  described,  unless  the  averments  made  in  reference  to  the 
proceedings  and  decree  in  partition,  which  decree  it  was  sought 
to  have  corrected,  are  such  as  to  nullify  the  title  which  it  was 
sought  to  quiet. 

A  complete  transcript  of  the  proceedings  anddccree  in  par- 
tition is  set  out  and  embodied  in  the  complaint,  whereby  it 
appears  that  Job  E.  Stevenson  and  four  others  presented  a 
petition  for  partition  against  Edward  O.  Stevenson  and  a  lai^ 
number  of  others,  including  the  said  Ellen  Ketcbum  and  Ann 
Harns  and  their  husbands,  it  being  alleged  in  the  petition 
that  the  respective  parties  each  owned  a  certain  designated 
interest  in  the  lands  sought  to  be  partitioned,  the  interest  of 
Mrs.  Ketchum  and  Mrs.  Harris  each  being  stated  as  the  one- 
tffenty-sixth.  Being  non-residents,  they  and  their  husbands 
were  notified  by  publication  to  answer  the  petition,  but  made 
de&ult.  Before  thisde&ult  was  taken,  though  aAer  the  proof 
of  publication  against  the  non-resident  defendants,  the  appel- 
lee King,  in  pursuance  of  leave  of  thecourt  theretofore  granted, 
having  been  admitted  to  defend,  filed  an  answer  and  cross 
petition,  alleging  that  the  said  defendants  Harris  and  Ketchum 
had  conveyed  away  their  respective  interests,  and  that,  by 
certain  in«ane  conveyances,  he,  the  said  King,  had  become  the 
owner  thereof,  and  asking  that  the  same  be  set  off  to  him  in 
severalty.  No  notice  of  the  filing  of  this  cross  petition  was 
ever  issued  or  published,  and  the  original  petitioners  do  not 
appear  to  have  joined  issue  upon  it. 

The  final  decree  recites  the  coming  of  "  the  parties  hereto- 
fore appearing  by  their  counsel,  as  heretofore,"  the  default  of 
the  parties  who  did  not  appear,  including  the  defendants 
Ketchum  and  Harris,  "and  now  on  motion  and  by  agreement 
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of  the  parties  appearing,  and  by  reason  of  the  default  and  de- 
cree pro  coTifeaso  aforesaid,  as  to  the  de&ultiug  defendanu, 
this  cause,  for  hearing  and  trial,  is  submitted  to  the  court, 
without  the  intervention  of  a  jury,"  etc.;  and  the  court  pro- 
ceeds to  enter  a  finding  for  the  petitioners,  specifying  their  re- 
spective interests  and  the  interest  of  each  defendant  in  the 
land  as  stated  in  the  original  petition,  decrees  j>artition  and 
appoints  commissioners,  who  report  accordingly,  confirms  the 
report,  and  appoints  a  commissioner,  who  reports  conveyances 
to  the  respective  parties  of  the  portion  set  off  to  each,  which 
deeds  the  court  approves — no  reference  to  the  name  or  cross 
petition  of  the  appellee  being  made  in  the  finding,  orders  or 
decree,  but  the  interests,  which  he  claimed  to  have  derived  from 
Mrs,  Harris  and  Ketchum,  being  sot  off  to  them  as  their  own. 

In  reference  to  these  proceedings,  thus  set  out  in  bis  com- 
plaint, the  appellee  avera  that,  through  his  mistake  and  inad- 
vertence, the  judgment  of  partition  in  said  cause  was  made  in 
fiivor  of  the  said  defendants  Ellen  Ketchum  and  Nancy  Ann 
Harris,  instead  of  in  favor  of  the  plaintiff,  and  the  mistake 
carried  into  the  commissioners'  deeds  for  the  lands  before  de- 
scribed; that  he  is  still  the  owner  in  fee  simple  thereof  and 
entitled  to  a  deed  of  conveyance  by  a  commissioner,  to  be  ap- 
pointed by  the  court  for  the  purpose  of  correcting  such  mis- 
take; that  the  defendant  William  Smith,  one  of  the  grantors 
in  the  pUintiff's  chain  of  title,  is  asserting  an  interest  adverse 
to  the  plaintiff's  claim,  but  has  in  fact  no  interest.  Where- 
fore, etc. 

The  appellant  insists  that  this  is  not  a  good  complaint  for 
a  review  of  the  judgment,  because  no  error  is  shown ;  that 
section  99  of  the  code  does  not  apply,  nor  section  29  of  the 
act  concerning  partition,  2  R.  S.  1876,  p.  350;  and  that, 
the  case  not  coming  within  any  of  these  provisions,  the  com- 
plaint is  an  effort  to  make  a  collateral  attack  ui»on  the  decree 
in  the  partition  case ;  that,  this  attack  not  being  permissible, 
the  decree  stands  as  a  conclusive  adjudication  that  the  appellee 
had  no  interest  in  the  land  at  the  time  of  the  decree,  and  that 
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his  alleged  interest  belonged  to  Ellen  Ketchum  and  Nancy 
Ann  Harris. 

Conceding,  without  deciding,  that  the  appellee  is  without 
remedy  so  &r  as  the  effort  to  correct  the  decree  is  concerned, 
we  do  not  concur  in  the  proposition  that  he  is  estopped  by 
force  thereof  from  asserting  title  to  the  land.  Estoppels  must 
be  mutual,  and  if  the  decree,  as  rendered,  is  conclusive  against 
the  appellee,  it  must  be  that  if  the  decree  had  been  in  his  fevor, 
adjudging  that  he  had  become  the  owner  of  the  shares  of 
Ketchum  and  Harris,  it  would  have  been  conclusive  upon 
them ;  but  the  only  notice  given  thera  was  to  answer  the  orig- 
inal petition,  which  conceded  their  interest,  and  it  would  be 
singularly  unjust  if,  upon  such  a  notice,  a  stranger  tothe  orig- 
inal petition  could  come  in  and  contest  their  right  upon  a 
cross  petition  of  which  they  had  neither  actual  nor  construc- 
tive notice. 

The  statutory  provisions  on  the  subject  are  as  follows : 

"Section  1.  Thatall  pcrsonsholdiug  lands  as jointtenants 
or  tenants  in  common,  or  tenants  in  coparcenary,  may  be  com- 
pelled to  divide  the  same  in  the  manner  provided  in  this  act. 

"Sec.  2.  Any  such  tenant  may  apply  to  the  circuit  court,  or 
court  having  probate  jurisdiction  of  the  county  in  which  the 
lauds,  or  any  part  thereof,  may  He,  by  petition  setting  forth  a 
description  of  the  premises  and  the  rights  and  titles  therein  of 
the  parties  interested. 

"  Sec.  4.  It  appearing  to  the  court  that  such  summons  has 
been  served  ten  days  before  the  first  day  of  the  term,  and  when 
publication  as  aforesaid  is  required,  that  the  same  has  been 
made  thirty  days  previous  to  such  term,  the  court  shall  pro- 
ceed to  hear  and  determine  such  petition. 

"Sec.  5,  Any  person  interested  in  such  estate  may  appear  and 
plead  any  matter  tending  to  show  that  the  petitioner  ought 
not  to  have  partition  as  prayed  for,  and  the  further  pleadings 
fh&M  be  conducted  as  in  actions  at  common  law,  until  an  issue 
in  law  or  in  &ct  shall  be  joined,  which  shall  be  determined  as 
in  other  cases. 
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"  Sec.  7.  If  any  person  not  named  in  the  petition  shall  ap- 
pear and  plead  as  a  defendant,  or  allege  any  title  to  any  part  of 
the  premises,  the  petitioner  may  reply  that  such  person  has  no 
estate  in  the  premises,  and  pray  judgment  if  he  shall  be  ad- 
mitted to  object  to  the  petition,  and  the  petitioner  may  like- 
wise reply  in  answer  to  such  plea,  any  other  matter  in  manner 
as  if  he  had,not  disputed  such  person's  right  to  appear. 

"Sec.  8.  If  it  shall  appear  that  such  person  has  no  estate  in 
tlie  lands,  the  matter  of  his  plea  shall  be  no  further  inquired  oC 

"  Sec.  9.  If  upon  trial  of  any  issue,  or  upon  de&ult,  or  by 
confession  or  consent  of  parties,  it  shall  appear  that  partition 
ought  to  be  made,  the  court  shall  award  an  interlocutory  judg- 
ment that  partition  be  made  to  parties  who  may  desire  the  same, 
specifying  therein  the  share  assigned  to  each,  and  taking  into 
consideration  advancements  to  heirs  of  a  person  dying  intes- 
tate ;  and  the  residue  of  the  premises  shall  remain  for  the  per- 
sons entitled  thereto,  subject  to  a  future  partition. 

"Sec.  15.  Theeommissionersshallmaketothecourtandae- 
knowledge  in  open  court,  their  report,  specifying  by  divisions, 
or  by  metes  and  bounds,  each  share. 

"Sec.  16.  Such  report,  if  confirmed  by  the  court,  shall  be 
spread  upon  the  order  book,  and  judgment  of  partition  be 
rendered  accordingly.  And  such  report  and  judgment  shall 
also  be  recorded,  in  a  separate  book  kept  for  that  purpose. 

"Sec.  29.  Upon  showing  sufficient  cause,  any  person  not 
served  with  summons,  may,  within  one  year  after  such  parti- 
tion is  confirmed,  appear  and  open  the  proceedings  and  obtain 
a  review  thereof,  and  also  any  person  of  unsound  mind,  or  ao 
in&nt  whose  guardian  did  not  attend  and  approve  such  par- 
tition, may,  within  one  year  after  the  removal  of  his  disability, 
have  a  review  of  such  partition." 

Under  section  7  the  original  petitioners  may  dispute  the 
claim  of  any  one  not  named  in  the  petition  who  appears  to 
assert  an  interest,  and  as  between  such  person  and  the  peti- 
tioners the  determination  of  the  issue  will  doubtless  be  con- 
clusive ;  but  we  do  not  agree  to  the  proposition  of  counsel 
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that  the  petitioner  represents  or  has  "  authority  to  litigate 
for  the  interest  of  the  true  owners." 

The  decree  in  partition  doubtless  settles  the  rights  of  the 
petitioners  as  between  themselves  and  as  against  the  defend- 
ants named  in  the  petition  and  served  with  process,  and  also 
the  rights  of  the  defendaats  as  between  themselves,  perhaps, 
if  they  appear  and  it  is  done  without  objection ;  but  it  does 
not  follow  that  a  person  not  named  in  the  petition  may  come 
in  and  claim  the  share  of  a  defendant  who  is  named,  and  who 
does  not  appear,  and  obtain  a  valid  decree  establishing  his 
claim.  There  is  nothing  in  the  statute,  and  certainly  not  in 
the  general  rules  of  procedure,  to  warrant  such  a  conclusion. 

Counsel  for  the  appellant  insist  further  that  when  Mrs.  Har- 
ris and  Mrs.  Ketchum  made  the  conveyances  under  which  the 
appellee  claims  title,  they  had  no  vested  interest,  and  that  their 
deeds  were  not  operative  upon  the  contingent  interests  which 
aflerwards  became  in  them  vested  rights,  and  were  transferred 
to  the  appellant.  The  demurrer,  however,  does  not  raise  the 
qnestion.  The  averments  of  the  original  complaint  show  that 
the (K>Qveyances  under  which  tlie  appellee  claimed  were  made 
after  the  rights  of  the  grantors  had  become  absolute,  and,  ex- 
cept ibr  the  copies  of  deeds  set  out  in  the  amendment  to  the 
complaint,  there  is  nothing  to  indicate  the  contrary.  But, 
under  numerous  decisions,  these  exhibits  can  not  be  regarded 
in  determining  the  meaning  and  sufficiency  of  the  avermenta 
of  the  pleading  with  which  they  are  set  out.  These  deeds 
may  have  been  the  evidence  of  the  appellee's  title,  but  they 
were, not  the  foundation,  of  the  action.  And,  even  if  they 
were,  their  dates  would  not  control  the  allegation  of  the  plead- 
ing as  to  the  time  when  they  were  executed.  If,  therefore, 
the  appellant  would  have  presented  the  question  of  the  power 
of  Mrs.  Harris  and  Mrs,  Ketchum  to  convey,  before  the  hap- 
pening of  the  event  on  which  their  rights  became  perfect,  and 
of  the  effect  of  the  deeds  which  were  made,  they  should  have 
set  up  the  facts  in  a  special  answer.  It  was  enough  for  the 
appellee  to  have  averred  his  title  generally,  and,  as  we  have 
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seen,  the  particular  averments  contained  in  the  amendment 
are  not  such  as  to  destroy  the  force  of  the  general  averment 
contained  in  the  original  pleading. 
Judgment  affirmed,  with  costs. 


No.  8377. 
White  bt  al.  c  Allen. 

Will. — Gondnittion. — TenanUin  Ornimon.  —  Po'fituwi,— A  will  contained  the 
following  clauses ;  "  Fird.  I  give  «nd  bequeath  to  my  bod,  N.  T.,"  certain 
real  estate,  describing  It.  "Second.  *  '  To  my  daughter,  A.  A.,  twen- 
ty-five dollars  in  money.  Tltird.  ■  •  To  my  beloved  wife,  R.  T^  all 
my  land  nr  real  estate,  of  every  description  whatever,  that  I  own  at  my 
death  (not  devised  or  given  away  in  this  will) ;  also,  all  my  peraoiul 
property,  *  *  to  have,  use  and  control  during  all  her  natural  lifetime 
and  after  her  death  ■  •  to  my  »ii  children,  •  •  except  that  my 
son,  N.  T,,  is  to  have  an  equal  share  in  the  personal  property  with  the 
other  children  ;  if  any  of  my  said  seven  children  shall  die  without 
bodily  heirs,  then  the  others  to  have  the  share  or  shares,  both  real  and 
personal,  of  the  deceased  ones,  equally  divided." 

Sdd,  that  the  third  clause  does  not  affect  any  property  disposed  of  by  the 
first  and  second  clauses. 

Sdd,  also,  the  testator  having  died  leaving  a  widow  and  eight  chil- 
dren, that  upon  the  death  of  the  widow  and  N.  T,  without  issue,  and 
subsequently  the  death  of  M.  T.,  a  son  named  in  the  will,  leaving  an 
only  child,  J.  T.,  the  land  devised  by  the  first  clause  of  the  will  to  N. 
T.  belongs  to  A.  A,,  J.  T.,  the  daughter  of  M.  T.,  and  the  brothers  and 
sisters  of  N.  T.  as  tenants  in  common,  each  entitled  to  a  one-seveath 
part  thereof.  • 

From  the  Ferry  Circuit  Court. 

C  H.  Mason,  for  appellants. 

C.  A,  DeBruler,  E.  R.  Ha^d  and  W.  Hetming,  for  appellee. 

BrCKNELL,  C.  C. — The  appellee,  a  daughter  of  Nathaniel 
H.  Thomas,  brought  this  suit  for  partition  against  the  appel- 
lants, who  were  brothers  and  sisters,  and  the  only  child  of 
her  deceased   brother.     The  complaint  demanded  partition 
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of  fifty-six  acres  of  land,  and  twenty-three  and  three-quarters 
acres  of  land ;  the  appellee  claimed  to  be  entitled  to  one-sev- 
enth part  of  said  lands.  There  was  a  trial  by  the  court,  fol- 
lowed by  a  finding  and  judgment  for  the  appellee,  and  an  ap- 
peal to  this  court. 

The  parties  agree  that  the  only  question  in  the  case  arises 
upon  the  construction  of  the  will  of  said  Nathaniel  H.  Thomas. 
The  appellants  say  in  their  brief:  "  If  the  court  below  did  not 
err  in  its  judgment  in  construing  the  will,  there  is  no  error 
worthy  of  any  attention,  unless  the  court  shall  think  the  lan- 
guage of  the  will  sufBciently  ambiguous  and  uncertain  to 
authorize  the  admission  of  the  parol  testimony  offered  by  the 
appellants  to  explain  it,  and  rejected  by  the  court."  There 
was  no  ambiguity  or  uncertainty  in  the  will,  and  the  parol  tes- 
timony was  properly  excluded. 

The  appellee  claimed  that  the  laad.«  aforesaid  were  devised 
by  said  will  to  her  brother  Nathaniel,  and  upon  his  death  de- 
scended so  that  the  api>ellce  and  the  appellants  became  tenants 
in  common,  each  entitled  to  one-seventh  part  thereof. 

The  appellants  claimed  that  said  lands  were  not  devised  to 
Nathaniel,  the  son,  in  fee,  but  in  case  of  his  death  were  to  go 
to  the  appellants,  and  that  the  appellee  was  entitled  to  nothing 
under  the  ivill  except  a  legacy  of  twenty-five  dollars. 

It  was  agreed  that  Nathaniel  H.  Thomas  died  on  January 
23d,  1879,  leaving  a  widow  Rebecca,  and  eight  children,  to 
wit:  the  appellants,  Lydia  A,  White,  George  W.  Thomas, 
■Columbus  Thoma.s,  Clemency  A.  Harris,  Eliza  J.  Roff,  and 
two  others,  viz.,  Nathaniel  and  Marion  J. 

The  will  contained  the  following  provisions: 

"First.  I  give  and  bequeath  to  my  son,  Nathaniel  Thomas," 
— then  follows  a  description  by  metes  and  bounds  of  both  of 
the  aforesaid  tracts  of  land. 

"Second.  I  give  and  beqdeath  to  my  daughter,  Amanda  Al- 
len, twenty-five  dollars  in  money."     This  was  a  legacy  to  the 
appellee,  whose  name  was  Sarah  Amanda  Allen, 
Vol-.  81.— 15 
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"Third.  I  give  and  bequeath  to  my  beloved  wife,  Rebecca 
Thomas,  all  ray  hind  or  real  estate,  of  every  description  what- 
ever, that  I  own  at  my  death  (not  devised  or  given  away  in 
this  will) ;  also,  all  my  personal  property,  including  money, 
notes,  accounts  and  effects,  of  whatever  name  or  nature  (ex- 
cept what  is  given  and  bequeathed  in  this  will),  to  have,  use 
and  control  during  all  her  natural  lifetime,  and  after  her 
death  all  of-  said  property  that  yet  remains,  both  real  and 
personal,  I  do  hereby  give  and  bequeath,"  etc. 

These  words,  "after  her  death  all  of  said  property  that  yet 
remains,  both  real  and  personal,"  refer  exclusively  to  the 
property  just  mentioned  in  said  tlnrd  clause,  and  not  to  any 
other  property  elsewhere  in  the  will  disposed  of.  The  ustof 
the  words  "aft#rherdeath"  shows  that  the  reference  is  tijprop 
erty  whieh  had  been  hers  for  life,  and  not  to  property  given 
to  others  absolutely  in  tlie  first  and  secondclausesof  the  will, 
and  in  which  she  had  no  estate  for  life. 

The  will  means  that  the  real  and  personal  property,  given 
to  the  wife  for  life,  shall,  after  her  death,  go  to  others,  and  the 
will  proceeds  thus:  "  To  my  six  children,  to  wit,  Marion  J. 
Thomas,  Lydia  Ann  White,  George  W.  Thomas,  Columbus 
Thoraa-SjClemency  Ann  Harris,  and  Eliza  J.  Roff,  to  be  equally 
divided  between  them  six,  sliare  and  share  alike."  Thus  fir 
the  appellee  and  the  son,  Nathaniel,  are  cut  off  from  any  par- 
ticipation in  the  property  given  to  their  mother  for  life;  bnt 
the  will  proceeds :  "  except  that  my  son,  Nathaniel  Thomas, is 
to  have  an  equal  share  in  the  personal  property  with  the  other 
children,  except  what  Mary  Gilbert  now  owes  me,  he  is  not 
to  have  any  share  in  that."  Here  the  will  gives  the  son,  Na- 
thaniel, an  equal  interest,  after  his  mother's  death,  in  the  per- 
sonal property  she  had  for  life,  but  not.  in  the  real  estate  she 
had  for  life.  And  then  the  will  says:  " If  any  of  my  said 
seven  children,"  that  is,  the  six  named  in  this  third  clause  of 
the  will,  and  Nathaniel,  leaving  out  the  appellee,  naming  the 
seven  only  who  arc  to  take  the  "  said  property,"  that  is,  the 
property  given  to  their  mother  for  life,  "shall  die  without 
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bodily  heirs,  tlien  the  others  to  have  the  share  or  share.-),  both 
real  and  personal,  of  the  deceased  ones,  equally  divided,  share 
aod  share  alike." 

The  "shares of  the  deceased  ones,"  thus  to  be  divided,  mean 
their  shares  of  the  property  which  their  mother  had  for  life;  it 
is  that  property  only  which  is  the  subject  of  ditipositton  in  said 
third  clause ;  nothing  in  the  third  clause  has  any  reference  to  the 
property  previously  disposed  of  in  the  first  and  second  clauses. 

It  was  further  agreed  by  the  parties,  that  Nathaniel  Thomas, 
the  SOD,  died  unmarried,  without  issue,  on  February  24th, 
1879,  about  a  month  afler  the  testator  died,  and  that  Marion 
J.  Thomas  died  on  February  28th,  1879,  leaving  an  only  child, 
the  appellant  Jennie  Thomas,  and  that  the  widow,  Rebecca 
Thomas,  died  on  March  Ist,  1879. 

Upon  the  death  of  Nathaniel,  the  son,  the  property  devised 
to  him  in  clause  One  of  the  will  descended  to  his  brothers 
and  sisters  and  mother,  she  taking  one-half  and  they  the  other 
half  as  tenants  in  common,  under  section  3  of  the  law  of 
descents.  On  the  death  of  Marion  J.  Thomas,  what  he  in- 
herited &om  Nathaniel  descended  to  his  only  child,  the  ap- 
pellant Jennie  Thomas.  On  the  death  of  the  widow,  the  realty 
and  personalty  held  by  her  for  life,  under  clause  Three  of  the 
will,  went  to  the  surviving  children,  except  the  appellee,  and 
to  the  granddaughter  Jennie,  in  equal  shares,  and  the  one- 
half  of  the  property,  taken  by  Nathaniel,  the  son,  under  the 
first  clause  of  the  will,  and  which  descended  to  his  mother, 
the  widow,  was  inherited  upon  her  death  by  the  appellee  and 
the  appellants,  in  equal  shares,  so  that  afler  the  death  of  said 
Rebecca  Thomas  the  appellee  and  the  appellants  were  tenants 
in  common  of  said  fifty-six  acres  and  of  said  twenty-three  and 
three-fourths  acres,  each  entitled  to  one-seventh  part  thereof. 

The  judgment  of  the  court  below  ought,  therefore,  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 


1^^ 
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McGlothlin  et  al.  V.  Pollard. 

Mabbieu  Woman.— /iicAoofe  Interal  in  HuAand's  Land  Soldm 

^Mortgage.—  Veded  liighl.—Ael  <^  1S75  Con^rudJ,— When  a  man's  Itnil 
has  been  sold  upon  furecloHure  of  a  mortgage  made  by  him  alone  be- 
fore the  passage  of  the  act  of  18T5,  Acts  1H75,  p.  178,  the  inchonte  inter- 
est of  the  wife  is  not  affected  by  that  law.  The  vested  righl  of  the  mort- 
gagee could  not  be  impaired  by  an  enlargement  of  the  inchoate  right  of 
the  wife. 

&*.ur.—Redeniplum.—  WiJe'»  Tranter  of  R\^.—Party.-^\{  a  wife  is  not 
made  a  party  to  n  foreclosure  against  the  liuHbend,  her  right  to  redeem 
from  a  Kale  nnder  the  decree  continues  unaffected,  and  this  right  she 
may  transfer  lo  another,  by  joining  her  husband  in  the  execution  of  i 
deed. 

From  the  Carn»)l  Circuit  Court. 

A.  J.  Roush,  J.  M.  Larue  and  F.  B.  Everdt,  for  appellants. 

J,  AppUgate,  for  appellee. 

Woods,  J. — The  appellee  obtained  a  judgment  agaiosttb^ 
appellants  for  the  recovery  of  the  possession  of  certain  real 
estate,  subject  to  a  right  of  redemption  by  the  appellant  John 
McGlothlin.  The  question  presented  for  decision  is  whether 
the  finding  and  judgment  of  the  court  are  sustained  by  the 
evidence,  wliich  consi.sts  of  an  agreed  statement  of  the  facts. 
The  exact  |)oint  in  dispute  may  be  apprehended  from  the  fol- 
lowing .«tatoment: 

On  the  10th  day  of  April,  1871,  Joshua  Harris,  being  the 
owner  of  the  land  in  question,  executed  lo  Wesley  Kipp  s 
mortgage  for  unpaid  piirehase-money,  a  previous  mortgage  io 
which  Harris'  wife  had  joined  being  that  day  satisfied  of 
record,  and  the  new  mortgage  given  instead,  the  wife  not  join- 
ing in  its  execution.  This  mortgage  was  foreehised  on  the 
25th  day  of  September,  1877,  against  Harris  alone,  his  wife 
not  being  made  a  party  to  the  action,  and  by  virtue  of  the 
decree  the  property  was. sold  to  the  appellee  on  the  23d  day 
of  February,  1878,  for  the  full  amount  of  the  decree,  which 
the  appellee  paid  and  received  a  certificate  of  purchase,  and 
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at  the  end  of  the  year,  there  having  been  no  redemption,  re- 
vived of  the  sheriff  a  deed  for  the  property.  On  September 
7th,  1878,  within  the  year  allowed  for  redeeming  from  the  sale, 
the  appellant  McGlothlin,  with  notice  of  the  foregoing  facts, 
procured  a  deed  for  the  premises  from  Harris  and  his  wife, 
and  under  that  deed  received  and  was  holding  posaeseion  of 
the  property  at  the  commencement  of  the  suit,  claiming  such 
right  and  only  such  right  as  he  acquired  by  virtue  of  said  con- 
veyance. 

The  proposition  of  the  appellants  is,  that,  under  the  act  of 
March  11th,  1875,  Acts  1875,  p.  178,  the  iochoate  interestof 
Mrs.  Harris,  upon  the  consummation  of  the  sheriff's  sale,  be- 
came a  vested  undivided  one-third  interest  in  fee  simple,  which 
shehad  conveyed  to  him.  We  do  not  concur  in  this  pa)position. 
By  his  purchase  at  the  foreclosure  sale,  the  appellee  acquired  all 
the  interest  which  Harris,  at  the  time  the  mortgage  was  made, 
was  able  to  convey  or  mortgage.  The  mortgage  was  made 
■  in  1871,  when  the  wife's  inchoate  interest,  as  then  defined  by 
law,  could  become  a  vested  right  only  upon  the  death  of  the 
husband,  and  in  case  she  survived  hira ;  and,  subject  only  to 
this  contingent  interest,  the  deed  or  mortgage  of  the  husband 
operated  upon  the  entire  estate.  The  right  of  the  mortgagee 
in  this  instance,  therefore,  was  of  such  a  character,  having  be- 
come vest«d  at  once  upon  the  execution  of  the  mortgage  con- 
tract, that  the  obligation  and  effect  of  it  could  not  be  impaired 
or  diminished  by  subsequent  legislation. 

It  has  been  held  that  in  lands  sold  to  satisfy  a  judgment 
rendered  upon  a  contract  made  before  the  passage  of  the  law 
of  1875,  the  wife's  inchoate  interest,  by  virtue  of  that  law, 
vests  upon  the  transfer  of  the  title  to  the  purchaser,  Taylor 
V.  Stocheell,  66  Ind.  505 ;  but  to  allow  such  result  in  cases  of 
a  mortgage  or  other  specific  lien,  created  by  or  arising  out  of  a' 
contract  made  before  the  passage  of  the  law,  would  be  a  plain 
disregard  of  the  constitutional  inhibition  whereby  the  States 
are  forbidden  to  pass  any  "  law  impairing  the  obligation  of 
contracts."     Const.  U.  S.,  art.  1,  sec.  10. 
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The  purchaser  under  the  decree  of  foreclosure,  of  course, 
acquired  the  entire  iotcrest  which  was  covered  by  the  lien  of 
the  mortgage. 

By  reason  of  the  fact  that  Mrs.  Harris  was  not  made  a  party 
to  the  action,  her  right  to  redeem  was  not  affected  by  the  de- 
cree ;  and  whatever  right  in  this  respect  the  appellant  acquired 
by  virtue  of  her  conveyance  of  the  land  to  him,  the  court  pro- 
tected in  the  judgment  which  was  rendered.  During  the  life 
of  the  husband,  at  least,  she  has  no  right  of  possession,  and, 
of  course,  could  convey  no  such  right  to  another. 

Judgment  affirmed,  with  costs. 


No.  8797. 
Rice  v.  Puett  et  al. 

SHEBIFV'a  8iJ^—Jieikmpt»m.—Beal  EataU,  Aetion  to  Seetmr. — Ftmmim. 
— In  ejectment,  a  pureliaser  at  sheriff's  sale,  from  which  redemption 
has  been  made  under  the  statute,  is  not  entitled  to  possanion  upon  the 
ground  that  he  had  redeemed  from  a  sale  made  upon  a  senior  mort- 
gage. His  right  as  such  redemptioner  in  not  to  poseession  of  the  landa, 
but  to  a  lien  thereon  for  his  redemption  monej  and  interest,  which  be 
may  enforce  by  suit  for  its  recovery. 

Bame. — Otiiier  of  EqvilabU  TUU  May  Redtem.—Morlyayt. — j>'o(i«,— Oqe  who 
has  an  equitable  title  only  to  the  right  of  redemption  might,  under  the 
statute  of  1879,  Acta  1S79,  p.  176,  redeem  lands  from  a  sherifi'a  sale  upon 
a  decree  foreclosing  a  mortage,  and  the  fact  of  his  having  paid  the 
money  to  redeem  waa  notice  to  liie  purchaser  at  sherifT's  sale  of  the 
facta  upon  which  his  right  to  redeem  was  based. 

8ame. — Miitabe. — Daeriplion. — One  who  had  purchased  and  paid  tor  the 
mortgagor's  title  and  taken  a  deed  which,  by  raistake,  did  not  deacribe 
the  land,  might,  under  the  act  of  1879,  redeem  from  ■  aheriff's  sale  upon 
a  decree  foreclosing  a  mortgage. 

From  the  Parke  Circuit  Court. 

T.  N.  Rice,  J.  T.  Johnston  and  D,  H.  Maxwell,  for  appellant. 

S.  D.  Puetf,  for  appellees. 
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Morris,  C. — This  suit  was  brought  by  the  appellant 
against  the  appellees,  to  recover  the  possession  of  certain  real 
estate  situate  in  Parke  county,  and  alleged  to  be  unlawfully 
detained  by  the  appellees.  The  complaint  consists  of  two 
paragraplis. 

The  first  paragraph  is  in  the  usual  form.  The  second 
states  that  the  appellant,  on  the  21st  day  of  March,  1877,  by 
4he  consideration  of  the  Parke  Circuit  Court,  obtained  a  de- 
cree of  foreclosure  for  $499,  upon  a  mortgage  executed  by 
David  R.  Stith  and  Emily,  his  wife,  to  the  appellant,  upon 
ihe  land  in  dispute,  together  with  costs  of  suit ;  that  he  caused 
a  copy  of  said  decree  and  an  executi(m  to  be  duly  issued  by 
the  clerk  of  said  court,  directed  to  the  sheriff  of  Parke 
county,  by  virtue  of  which  said  sheriff,  on  the  25th  day  of 
May,  1878,  after  having  duly  advertised  said  land  for  sale,  in 
•due  form  of  law,  sold  the  same  to  the  appellant  for  $65, 
and  executed  and  delivered  to  him  a  proper  certificatt-  of  pur- 
«hase  for  said  land ;  that  on  the  27tli  day  of  May,  1879,  said 
land,  not  having  been  redeemed  from  said  sale,  was  duly  con- 
veyed by  said  sheriff  to  the  appellant,  who  is  now  the  owner 
of  said  land  in  fee,  and  entitled  to  the  possession  of  the  same. 
It  is  further  stated  that  on  the  2-5th  day  of  May,  1878,  said 
Stiths  were  not  in  the  actual  occupation  of  said  land,  but  that 
it  was  then,  and  ever  since  has  been,  occupied  by  the  appel- 
lees as  tenants  of  the  appellant  as  such  purchaser;  that  the 
rents  of  said  land  were  reasonably  worth  $500  per  year.  The 
appellant  asks  judgment  for  the  possession  of  the  land  and 
$1,050  for  the  rents  and  use  of  the  same. 

The  appellees  demurred  to  each  paragraph  of  the  com- 
plaint.    The  demurrers  were  overruled. 

The  appellees  thereupon  filed  what  they  call  an  answer  and 
cross  complaint  in  one  paragraph,  in  which  they  admit  that 
the  appellant  obtained  a  decree  of  foreclosure,  order  of  sale 
and  execution  as  alleged  in  the  second  paragraph  of  his  com- 
plaint, and  that  he  duly  purchased  said  land  at  sheriff's  sale 
at  the  time,  and  as  stated  in  said  paragraph,  and  obtained  a 
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certificate  of  purchase  for  said  land ;  that  by  virtue  of  said 
sale  and  certificate  the  appclUiDt  would  have  beeu  entitled  t4> 
a  sheriff's  deed  for  said  land  at  the  expiration  of  one  year 
from  said  sale,  had  not  said  land  been  redcfimed.  It  is  farther 
averred  that,  shortly  after  said  decree  of  foreclosure  was  ob- 
tained, said  David  R.  Stith,  the  mortgagor,  was,  upon  the  pe- 
tition of  his  creditors,  duly  declared  and  adjudged  a  bankrupt 
by  the  District  Court  of  the  United  States  for  the  District  of 
Indiana ;  that  one  Horace  B.  Jones  was  duly  elected  his  as- 
signee in  bankruptcy ;  that  as  such  assignee,  pursuant  to  an 
order  of  said  court  made  on  the  11th  day  of  June,  1877,  di- 
recting the  sale  of  said  real  estate,  in  the  appellant's  com- 
plaint described,  at  private  sale,  the  said  Jones,  as  such  as- 
signee, sold,  at  private  sale,  said  real  estate  to  one  Charles  E. 
Hasford,  for  the  sum  of  $100,  and  on  the  12th  day  of  June, 
1 877,  duly  conveyed  the  same  to  said  Hasford ;  a  copy  of  the 
deed  is  filed  as  an  exhibit  with  the  answer,  and  is  alleged  to 
have  been  duly  recorded  in  said  Parke  county  on  the  21st 
day  of  June,  1877.  It  is  further  stated  that  said  Hasford, 
on  the  31st  day  of  January,  1877,  sold  and  conveyed  his  in- 
terest in,  and  title  to,  said  real  estate  to  the  appellees;  that 
they  thereupon  took  posses.-iion  of  the  same.  It  is  further 
stated  that  the  assignee,  in  executing  the  deed  for  said  land 
to  said  Hasford,  niisdeseribed  the  land,  by  inserting  therein, 
by  mistake  and  oversight,  the  word  "south"  for  the  word 
"east,"  but  that  he  afterward  on  the  29th  day  of  May,  1879, 
corrected  said  mistake,  by  executing  to  the  appellees  a  new 
deed  for  said  land;  that  on  the  24th  day  of  May,  1879,  be- 
fore the  year  of  rwlemption  had  expired,  the  appellees  paid 
to  the  clerk  of  said  Parke  Circuit  Court  the  sum  of  $60.50, 
the  amount  paid  by  the  appellant  to  the  sheriff  as  jiurcbase- 
money  for  said  real  estate,  with  ten  per  cent,  interest  thereon, 
for  the  redemption  of  said  land  from  the  sale  made  to  the  ap- 
pellant, and  that  the  clerk  thereupon  made  the  following  en- 
dorsement and  receipt  therefor  on  the  judgment  docket 
wherein  said  judgment  was  entered,and  said  sale  was  recorded. 
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■viz.:    "Land  sold  May  25th,  1878,  to  H.J.  Rice  for  $55. 
"Teste:  David  Strouse,  Clerk." 

"May  24th,  1879,  received  of  Samuel  D.  Puett  and  John 
J.  Thomas  (60.50,  the  amount  necessary  to  redeem  land  sold 
on  this  judgment,  May  25tb,  1878. 

"David  Stbodse,  Clerk." 

That  afterward  the  appellant,  knowing  the  foregoing  facta^ 
wrongfully  procured  from  the  sheriff  of  said  county  a  deed 
for  said  land.  The  prayer  of  the  cross  complaint  is,  that  the 
deed  of  the  sheriff  to  the  appellant  may  be  set  aside,  and  for 
all  other  proper  relief. 

To  this  answer  and  cross  complaint  the  appellant  demur- 
red.    The  court  overruled  the  demurrer. 

The  appellant  then  filed  an  answer  to  the  cross  complaint, 
in  which  he  states  that,  on  the  21st  day  of  March,  1877,  tlie 
£tna  Lite  Insurance  Company  obtained  in  said  court  a  decree 
of  foreclosure  for  84.579.20  andcostsof  suit,  uponaraortgi^ 
executed  by  said  Stith  and  wife  to  said  company  on  the  land 
described  in  the  appellant's  complaint,  and  an  order  for  the 
sale  of  the  same;  that  on  the  26th  day  of  May,  1877,the^ttia 
Life  Insurance  Company  purchased  said  land  at  sheriff's  sale, 
made  upon  a  copy  of  said  decree  and  an  execution  issued 
thereon  by  the  clerk  of  said  court,  directed  to  said  sheriff  of 
stud  coooty  of  Parke,  and  upon  due  notice  of  the  time  and 
place  of  said  sale,  for  the  sum  of$4,751.83,and  obtained  from 
said  sheriff  a  proper  certificate  of  purchase  therefor ;  that  the 
appellant  was  made  a  party  to  the  suit  in  which  said  insur- 
ance com]fflny  obtained  said  decree  of  foreclosure ;  that  before 
the  year  of  redemption  had  expired,  to  wit,  on  the  25th  day 
of  May,  1878,  he  redeemed  said  land  from  the  sale  made  to 
Maid  company,  by  paying  into  the  dork's  office  of  said  county 
the  sum  of  $5,2:}8,  being  the  amount  of  the  purchase-money 
and  ten  per  cent,  interest  tliereon,  and  that  the  appellees,  claim- 
ing to  hold  and  own,  by  assignment,  thecertificate  of  purchase 
executed  by  said  sheriff  to  said  comi>any,  received  and  accepted 
the  money  paid  by  him  to  said  clerk,  as  and  for  the  redemp- 
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tion  of  said  l&aA  from  said  sale ;  that,  at  the  time  the  appellees 
pretended  to  redeem  said  land,  they  did  Dot  pay  uor  offer  to 
par  to  the  appellant,  nor  to  the  clerk  of  said  court  for  him, 
^id  $6,238,  which  he  had  paid  and  they  had  received  for  the 
redemption  of  said  land  from  said  sale  made  to  said  ^toa 
Life  Insurance  Company. 

To  this  answer  to  the  cross  complaint,  the  appellees  de- 
murred. The  court  sustained  the  demurrer.  The  appellant 
elected  to  stand  by  his  pleading,  and  final  judgment  was  ren- 
dered for  the  appellees. 

The  errors  assigned  question  the  rulings  of  the  court  upon 
the  several  demurrers. 

The  questions  presented  for  decision  are : 

1st.  Had  the  appellees,  upon  the  facts  stated  in  the  plead- 
ings, a  right  to  redeem  from  the  appellant's  sale? 

2d.  If  so,  did  they  pay  to  the  clerk  asufficientsumtoefiect 
a  redemption  from  said  sale? 

It  will  not  be  questioned  but  that  David  R.  Stith,  the  mort- 
gagor and  judgment  debtor,  had  the  right  to  redeem  from  both 
the  sale  made  to  the  ^^tna  Life  Insurance  Company  and  that 
made  to  the  appellant  within  the  time  limited  by  law.  Thi^ 
right  of  redemption  was  transferable ;  upon  Stith's  being  de- 
clared a  bankrupt  and  his  assignee  appointed,  his  interest  in 
the  land  and  right  of  redemption  passed  by  operation  of  kw 
to  and  vested  in  his  assignee  in  bankruptcy.  It  is  alleged  in 
the  cross  complaint  that  an  assignee  of  the  estate  of  said  Stith 
was  duly  appointed,  and  that,  by  the  order  of  the  proper  bank- 
rupt court,  the  assignee  sold  and  conveyed  the  land  in  dispute 
to  one  Ha-sford,  on  the  12th  day  of  June,  1877,  shortly  after 
the  sale  made  by  the  sheriff  to  the  ^tna  Life  Insurance  Com- 
pany. On  the  31st  day  of  January,  1877,  Hasford  sold  anJ 
conveyed  said  land  and  all  the  right  which  he  derived  from 
the  assignee's  sale,  to  the  appellees. 

But  in  the  assignee's  deed  to  Hasford  a  mistake  occurred 
in  the  description  of  the  land.  On  the  29th  day  of  May,  1 879, 
after  the  appellees  claimed  to  liave  redeemed  from  the  appel- 
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lant's  sale,  the  assignee  in  bankruptcy  corrected  the  mistake 
ID  the  description  of  the  land  by  executing  a  new  deed. 

The  appellant  insists  that  as  the  deed  to  the  appellees  had 
not  been  corrected  so  as  properly  to  describe  the  land,  and  re- 
corded before  he  obtained  hia  deed,  he  must  be  regarded  as 
an  innocent  bolder  of  the  title  to  the  land;  that  not  having 
notice  that  the  appellees  had  succeeded  to  the  right  of  the 
iDort{;agor  to  redeem  until  after  the  year  of  redemption  had 
expired  and  he  had  obtained  hia  deed,  he  was  at  liberty  to 
disregard  the  redemption  attempted  to  be  made  by  the  appel- 
lees. The  sale  made  by  the  assignee  in  bankruptcy,  and  the 
receipt  of  the  purchase-money  by  him,  equitably  passed  to 
the  purchaser  all  his  rights  in  the  land;  thenceforward,  he 
held  the  naked  legal  title  in  trust  for  the  purchaser.  He  sold 
the  land  and  received  the  purchase- money.  It  was  his  duty 
to  convey  the  land  solti  to  the  purchaser.  If,  by  mistake,  he 
had  foiled  to  do  this,  ho  had  not  performed  the  contract  of 
sale  OD  his  part,  and,  upon  application  to  the  proper  court,  he 
would  be  compelled  to  make  a  proper  conveyance  to  the  pur- 
chaser. This  he  might  and  did  do,  without  compulsion.  It 
was  a  matter  between  him  and  the  purchaser.  Hastbrd,  the 
purchaser,  in  January,  1877,  sold  and  conveyed  the  land  to 
the  appellees.  The  conveyance  pas.sed  his  equity  in  the  land 
to  them.  Thus,  having  the  complete  equity  to  all  the  rightsand 
interests  which  the  mortgagor,  had  he  not  become  a  bankrupt, 
would  have  had  in  the  land,  the  appellees  had  a  right  to  redeem. 

It  was  the  act  of  redemption — the  payment  of  the  money 
for  that  purpose  to  the  proper  clerk  for  the  redemption  of 
the  land — and  not  the  record  of  the  deed  which  gave  the  right 
to  redeem,  that  fixed  notice  of  the  redemption  upon  the  ap- 
pellant. The  money  had  been  paid  to  the  clerk  and  the  fact 
properly  entered  of  record  by  him.  The  appellant  was  bound 
to  notice  at  his  peril  the  Jact.  We  conclude,  therefore,  that, 
iiimn  the  facts  stated,  the  appellees  had  the  right  to  redeem, 
and  that  there  was  no  error  in  overruling  the  demurrer  to 
the  cross  complaint. 
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Could  they  redeefti  ftom  the  sale  made  upon  the  decree  of 
foreclosure  taken  by  the  appellant  against  the  Stiths,  without 
paying  to  the  clerk,  for  the  benefit  of  the  appellant,  the  |5,23S 
paid  by  him  to  redeem  from  the  sale  made  on  the  26th  day  of 
May,  1877,  to  the  ^tna  Life  Insurance  Company? 

The  appellant  insists  upon  the  following  propositions : 

1st.  That  he  having  redeemed  from  the  sale  made  to  the 
^tna  Life  Insurance  Company,  on  the  25th  day  of  May,  1 877, 
and  within  one  year  from  the  day  of  sale,  and  the  appellees, 
as  the  assignees  of  said  company,  ha%'ing  received  the  money 
by  him  paid  in  redemption,  have,  as  such  assignees,  no  further 
lien  on  the  land. 

2(1.  That  the  assignee  of  the  equity  of  redemption  stands 
in  no  better  position  than  the  Judgment  debtor. 

3d.  That  as  to  persons  made  parties  to  the  proceedings  b> 
foreclose,  upon  a  sale  hy  the  senior  incumbrancer,  all  are  called 
upon  and  required  to  redeem  within  one  year  from  the  sale; 
that  there  is,  in  this  respect,  no  difference  between  the  judg- 
ment debtor  and  junior  incumbrancers. 

These  propositions  may,  perhaps,  be  conceded.  We  think 
it  quite  clear  that  the  acceptance  of  the  redemption  money  ter- 
minated the  interest  of  the  appellees  in  the  land,  as  the  as- 
signees of  the  ^tna  Life  Insurance  Company.  We  think  it 
equally  clear  that  the  appellees,  as  successors  to  the  interests 
of  David  R.  Stith  in  the  land,  have  no  greater  rights  than  he 
would  have,  had  his  interest  in  the  land  never  passed  from 
him  by  his  bankruptcy,  nor  do  we  think  that  they  can  or 
could  redeem  from  the  first  sale  after  the  year  had  expired. 

But  the  question  remains:  What  was  the  effect  of  the  ap- 
pellant's redemption  from  the  sale  made  to  the  ^tna  Life  In- 
surance Company?  what  right  to  and  interest  in  the  land  did 
the  redemption  give  him? 

This  question  seems  to  be  answered  by  the  statute  in  force 
at  the  time  the  sale  and  redemption  took  place.  The  third 
section  of  the  act  of  1861,  2  R.  S.  1876,  p.  220,  section  3, 
provides : 
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"  Where  any  mortgagee  or  judgment  creditor  ehall  redeem 
any  real  property  or  interest  therein  under  the  provit^ions  of 
this  aot,  Kuch  mortgagee  or  judgment  creditor  shall  retain  a 
lien  on  the  premises  for  the  amount  of  money  so  paid  for  re- 
demption against  the  owner  and  any  junior  incumbrancer." 

As  the  rights  of  the  appellant  as  redemptioncr  depended 
upon  the  statute,  it  would  eeem  to  be  clear  that  by  redeeming 
he  secured  no  title  to  the  land,  but  simply  a  lien,  superior  to 
all  others,  on  the  land ;  but  he  could  not  by  force  of  this  lien, 
without  enforcing  it  by  sale  of  the  premises,  demand  or  ob- 
tain, as  against  the  judgment  debtor  or  his  assignees,  the  pos- 
session of  the  premises.  The  title  which  would  have  become 
absolute  in  the  purchaser,  had  there  been  no  retleniption,  was, 
through  the  redemption,  revested  in  the  judgment  dcl)tor,  or 
bis  assignees,  and  held  as  if  no  sale  had  been  made,  subject 
to- the  lien  of  the  redemptioncr  for  the  redemption  money  jaid 
by  him. 

It  appears  from  the  fects  stated,  that  the  apijellant  redeemed 
the  land  from  the  sale  made  to  the  ^-Etiia  Life  Insurance  Com- 
pany, on  the  same  day  that  he  pui-chased  it  at  sheriff's  sale, 
not  on  the  decree  in  favor  of  the  insurance  company,  hut 
upon  the  decree  for  ?499,  foreclosing  a  mortgage  executed  to 
him  by  the  Stiths.  Whether  the  redemption  was  effected  be- 
fore or  after  the  sale  does  not  apjwar. 

It  is  not  necessary  to  determine  the  precise  interest  which 
passed  to  the  appellant  by  the  sale  made  by  the  sheriff  to  him 
upon  the  decree  foreclosing  his  mortgage.  If  no  interest  in 
the  land  passed  by  such  sale,  then  there  was  no  error  in  sustain- 
ing the  demurrer  to  the  appellant's  answer.  For,  in  that 
■ca.se,  he  would  have  no  title  or  right  to  the  possession  of  the 
land.  He  obtained  no  such  right  merely  by  the  redemption 
made  on  the  25th  of  May,  1878. 

The  appellees,  as  the  assignees  of  Stith,  the  mortgagor  and 
judgment  debtor,  attempted  to  redeem  on  the  24th  day  of 
May,  1879,  from  the  sale  made  to  the  plaintiff  on  a  decree 
foreclosing  a  mortgage  executed  to  him,  recovered  on  the  — 
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day  of ,  1877.     At  tht  time  this  attempt  to  redeem 

was  made,  the  act  of  1879,  amending  the  redemption  law  of 
1861,  was  in  force.  The  act  of  1879  repealed  so  much  of  the 
law  of  1861  as  wan  in  conflict  with  its  provisions.  Both  acts 
secured  to  the  debtor  the  right  to  redeem  his  real  estate  sold 
at  sheriff's  sale.  In  this  respect  there  is  no  diSereace  be- 
tween the  two  acts.  The  act  of  1879  provides  that  before  the 
judgment  debtor,  his  executors  or  administrators,  or  any  per- 
son who  has  the  title  of  the  judgment  debtor,  shall  have  re- 
deemed, "any  judgment  creditor  having  a  lien,  or  a  mortgagee, 
whose  niortgage,at  the  time  of  his  redemption,  shall  have  been 
recorded,  may  redeem  the  property  sold  by  paying  to  the 
clerk,  for  the  use  of  the  purchaser,  his  purchase- money,  with 
ten  per  cent,  interest ;  or,  if  any  such  creditor  shall  have  re- 
deemed, then  by  paying  to  the  clerk,  for  the  use  of  the  last 
redemptioner,  his  redemption  money  with  interest  as  a&re- 
said,  and  the  cost  of  redemption,  and  also  the  debt,  intereEt 
and  costs  on  account  of  which  the  prior  redemption  shall 
have  been  made."  These  provision.'^  do  not  apply  to  this  case, 
first,  because  the  appellees  are  neither  judgment  creditors 
nor  mortgagees;  secondly,  for  the  reason  that  they  are  not 
redeeming  from  the  redemption  made  by  the  appellant,  but 
from  a  sale  made  to  him  by  the  sheriff.  Nor  do  any  of  the 
provisions  of  the  act  of  1879,  except  the  second  section, 
which  is  substantially  the  former  law,  apply. 

The  sale  made  by  the  sheriff  to  the  appellant  did  not  wipe 
out  or  impair  the  lien  upon  the  land  in  dispute  acquired  by 
redeeming  from  the  sale  made  to  the  ^tna  Life  Insurance 
Company.  That  lien,  for  anything  that  appears  in  the  rec- 
ord, still  exists,  and  may  be  enforced  at  any  time.  Had  some 
one  else  than  the  appellant  bought  the  land  at  the  last  sale 
for  8o5,  it  would  not  be  pretended  that  the  appellant's  lien 
for  his  redemption  was  thereby  extinguished.  The  fact  that 
the  appellant  was  the  purchaser,  instead  of  a  third  person, 
does  not  change  the  effect  of  the  sale 

The  appellant  caused  the  land  to  be  sold  upon  a  decree  in 
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his  favor;  it  was  the  only  sale  made  on  such  decree.  This 
decree  was  distinct  from  that  upon  which  the  previous  sale 
had  been  made.  When  the  last  sale  was  made,  the  purchaser 
took  the  property  subject  to  the  lien  in  (avor  of  the  appel- 
lant for  the  money  paid  by  him  to  redeem  the  land  from  the 
former  sale,  and  subject  also  to  the  right  of  his  mortgagor, 
or  those  having  his  title  to  redeem. 

The  appellees  were  not  seeking  to  redeem  from  the  appel- 
lant as  redemption er,  uor  from  his  redemption.  They  did 
not  wish  to  acquire  his  rights  as  redemptioaer,  but  his  rights 
as  purchaser  at  sheriff's  sale,  on  an  executiou  and  order  of 
sale  made  to  enforce  a  decree  distinct  and  different  from  that 
OD  which  the  purchase  from  which  he  had  redeemed  was 
made.     This,  we  think,  they  had  the  right  to  do. 

Pee  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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PANY.  ' 

Former  Adjudication. —  GrounA  0/  De/emx. — A  matter  finally  deter- 
mined by  a  competent  tribunal  is  considered  forever  at  rest,  and  the  ad- 
judication includes  every  ground  of  defence  which  might  have  been 
litigated  in  the  case. 

SitXB. — I\mniMory  Note, — Ajunnerf^Fraudulenl  AUfivtUm. — Bep/y. — Where  in 
an  action  upon  a  pramisxory  note  the  maker  answers  afraudolent  altera- 
tion by  the  plaintifT,  as  adjudicated  in  a  former  action  thereon,  a  reply 
that  the  alteration,  if  made  at  all,  was  made  by  the  plainCifT's  collecting 
agent  without  her  fault,  knowledge,  connivance  or  consent,  is  bad. 

BmE.—AUeraliim. — i^iollaiion. — The  alteration  of  a  note  by  the  payee, 
whereby  it  ia  made  payable  at  a  bank  in  this  State,  is  material  and 
avoids  the  note,  but  an  alteration  by  a  stranger,  or  by  an  agent  not  liaV' 
ing  authority,  is  a  mere  spoliation,  which  does  not  release  the  parties. 
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Same. — Fiuudalent  AUeralitm. — A  (raudolent  alteration  by  the  pajee  of  i 
promissory  note  will  prevent  liim  from  recovering  either  on  the  note  or 

on  the  original  consideration. 

From  the  Henry  Circuit  Court. 

D.  W.  Chambers,  J.  Brown  and  M.  E.  Forkner,  for  appellant. 

H,  MUligan,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  action  against 
Henry  Minnesinger  upon  the  following  account : 
"For  premium  upon  life  insurance  policy  ,    .    ,    ,  $200  00 
"For  interest  on  same 50  00" 

The  answer  was : 

First.  The  general  denial. 

Second,  Payment, 

Third.  That  defendant  gave  plaintiff  a  note  for  said  cause 
of  action,  which  note  was  afterwards  fraudulently  altered  by 
plaintiff,  so  a-s  to  make  it  payable  at  a  bank  in  Indiana,  and 
suit  was  brought  upon  it  by  plaintiff  against  defendant,  in 
the  Henry  Circuit  Court,  in  which  suit  the  defendant  recov- 
ered judgment  that  the  note  was  void  because  of  said  fraud- 
ulent alteration. 

Fourth.  That  defendant  gave  his  note  as  aforesaid,  and 
plaintiff  brouglit  suit  against  defendant  in  said  court,  upon  it 
and  another  note  of  defendant,  which  notes  together  were  for 
$350 ;  that  defendant  pleaded  a  set-off  for  1375.50 ;  and,  upon 
the  issues  thereon  joined,  plaintiff  recovered  a  judgment  for 
$87.32. 

Fifth.  That  plaintiff,  at  the  September  term,  1877,  of  said 
court,  brought  suit  upon  this  same  cause  of  action,  and  re- 
covered judgment  thereon  for  $87.32,  against  the  defendant. 

The  plaintiff  replied :  • 

First.  In  denial. 

Second,  That  the  note,  mentioned  in  the  third  paragraph 
of  said  answer,  was  altered,  if  at  all,  by  one  L,  L.  Boblett, 
the  plaintiff's  collecting  agent,  without  the  plaintiff's  feult, 
knowledge,  connivance,  or  consent. 

Third.  For  further  reply  to  said  third  paragraph  of  an- 
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swer,  that  defendant  was  indebted  on  account  as  alleged,  and 
plaintiff  delivered  said  uote  for  collection  only,  to  Lycurgus 
L.  Boblett ;  that,  in  settlement  of  said  account,  defendant  ex- 
ecute<l  said  note  and  delivered  it  to  Boblett,  who,  without  the 
knowledge  or  consent  of  plaintiff,  altered  said  note  as  alleged 
in  said  answer,  and  that  plaintiff  knew  nothing  of  said  alter- 
ation until  after  she  had  brought  suit  upon  the  aote,  and 
never  ratified  or  consented  to  said  alteration. 

Demurrers  to  the  second  and  third  paragraphs  of  said  reply* 
\rere  overruled.  The  issues  were  tried  bya  jury  who  returned 
a  verdict  for  the  plaintiff  for  $186.13. 

The  defendant's  motion  for  a  new  trial  was  overruled,  judg- 
ment was  rendered  upon  the  verdict  and  the  defendant  ap- 
pealed.    He  assigns  errors  as  follows : 

1st.  In  overruling  the  demurrers  to  the  second  and  third 
paragraphs  of  the  reply. 

2d.  Id  overruling  the  motion  for  a  new  trial. 

The  replies  in  controversy  were  pleaded  to  the  third  para- 
graph of  the  answer,  which  alleged  a  fraudulent  alteration  of 
the  note  by  the  plaintiff,  a  suit  upon  the  note  by  plaintiff 
against  the  defendant,  and  a  judgment  therein  for  defendant, 
that  the  note  was  void  by  reason  of  such  fraudulent  alteration. 
The  replies  aver  that  the  not«  was  not  altered  by  the  plaintiff, 
but  by  a  third  person  without  the  plaintiff's  knowledge  or 
consent.  The  substance  of  these  replies  was  embraced  in  the 
denial  already  pleaded.  The  replies,  however,  were  bad  with- 
out reference  to  the  previous  denial. 

The  note  was  not  negotiable  under  the  law  merchant,  and 
was  not  given  and  received  in  payment  of  the  account ;  there- 
fore, ordinarily,  if  the  note  were  not  paid,  the  plaintiff  might 
have  recovered  upon  the  account.  Alford  v.  Baker,  53  Ind. 
279;  Tyner  v.  Sloops,  11  Ind.  22.  Here,  however,  was  a 
fraudulent  alteration ;  an  alteration  by  the  payee,  making  the 
note  payable  at  a  bank  in  Indiana,  avoids  the  note.  McOoy 
v.  Loeheood,  71  Ind.  319.  An  alteration  by  a  stranger,  or 
Vol.  81.— 16 
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by  an  ageut  not  having  authority,  is  a  more  spoliation,  which 
does  not  release  the  parties.  Brooks  v.  Allen,  62  Ind.  401.  A 
fraudulent  alteration  by  the  payee  will  prevent  him  from  re- 
covering either  on  the  note  or  on  the  origiuitl  consideration. 
Martendah  v.  Follel,  1  N.  H.  95;  Cluie  v.  Smail,  17  Wend. 
238,242. 

The  judgment  in  the  former  suit  ascertained  the  lact  that 
there  had  been  a  fraudulent  alteration  of  the  note  by  the  payee. 
"These  replies  seek  to  avoid  the  effect  of  that  judgment  by 
raising  an  issue  which  might  have  been  raised,  and,  fur  aught 
apparent  on  the  pleadings  in  this  suit,  actually  was  raised  and 
determined  in  the  former  suit.  The  legal  effect  of  the  former 
judgment  can  not  be  impeached  or  obviated  in  any  collateral 
proceeding. 

A  question  once  decided  between  the  parties  upon  the  same 
cause  of  action,  by  the  judgment  of  a  court  of  competent 
jurisdiction,  can  be  reversed  or  reconsidered  only  by  a  direct 
proceeding  for  that  purpose ;  and,  in  general,  no  allegation  or 
evidence,  tending  to  impeach  a  judgment,  will  be  admitted  in 
any  subsequent  distinct  controversy  between  the  parties. 
When  a  matter  is  finally  determined  by  a  competent  tribunal, 
it  is  considered  as  forever  at  rest,  not  only  as  to  what  was 
actually  determined,  but  as  to  every  other  matter  which  the 
parties  might  have  litigated  in  the  case.  Fischli  v.  Fischli,  \ 
Blackf.  360  (12  Am.  Dec.  251).  And  the  rule  is  the  same 
where  a  suit  is  sought  to  be  sustained  upon  allegations  which 
would  have  been  a  good  defence  iu  a  previous  action  between 
the  parties.  In  Marriott  v.  Hampton,  7  Term  Reports,  265, 
Lawrence,  J.,  said :  "  It  goes  the  length  of  establishing  this, 
that  every  species  of  evidence,  which  was  omitted  by  accident 
to  be  brought  forward  at  the  trial,  may  still  be  of  avail  in  a  new 
action  to  overhale  the  former  judgment;  which  is  too  prepos- 
terous to  be  stated."  See  also  Moody  v.  ITiuralon,  1  Strange, 
481 ;  Sateman  v.  Wiaoe,  1  Sch.  &  L.  201 ;  Le  Chtm  v.  Gouv- 
emeur,  1  Johns.  Cas.  436 ;  QrarU  v.  BuUon,  14  Johns.  377 ; 
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Bidden  t.  Oatiia,  2  TS,  H.  61 ;  ThaUiher  v.  Oammm,  12  Mass. 
268;  Shriver  v.  The  OomToonweaM,  2  Rawle,  206. 

The  coart  therefore  erred  in  ovemiUng  the  demarrers  to 
the  second  and  third  replies,  and  as  the  judgment  must  be 
reversed  and  a  new  trial  awarded  for  these  errors,  it  is  unnec- 
essary to  consider  the  reasons  alleged  in  support  of  the  motion 
for  a  new  trial. 

Feb  Ccbiau. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  tiiat  the  judgment  of  the  court  below  be  and  it  is  hereby 
in  all  things  reversed,  at  the  costs  of  the  appellee,  and  this 
cause  is  remanded,  with  instructions  to  the  court  below  to 
sustain  the  demurrers  to  the  second  and  third  paragraphs  of 
the  reply. 


BWAN   ET   Ali.   1?.    TlHMOIfS    ET  AL. 

IsjUTTCTTOir  BowD. — Action  on. — JvdgmaU  m  Anothtr  Aefion  net  a  Sar. — 
TraneeripL — Emdaiee. — Damage»,-^a  trial  of  an  action  on  an  injuno- 
ti(H)  bond,  a  transcript  of  the  record  of  another  subsequent  action, 
wherein  the  defendant  obtained  the  injunction  sought,  it  not  admiwible 
in  eridence  to  bar  the  action,  nor  in  mitigation  of  damages. 

SUfX. — Mttuum  <^  Damiiffo. — Altonte/»  Fea. — The  dismissal  of  an  action 
in  which  an  injunction  bond  was  given  entitles  the  defendant  to  recover 
his  eipens«B  incnrred  in  making  the  neceesarj  resistance  to  that  action, 
including  reasonable  attorney's  fees;  but,  if  other  relief  was  sought, 
the  attorney's  fees  must  be  restricted  to  those  neceesarilj  incurred  in 
defeating  tlw  injQnction. 

From  the  Jasper  Circuit  Court. 

i>.  E.  ^raight  and  U.  Z.  Wiley,  for  appellants. 

8.  P.  ITiompaon  and  D.  J.  ITunnpeon,  for  appellees. 

Elliott,  C.  J. — The  questions  presented  by  this  appeal 
arise  upon  the  ruling  refusing  appellants  a  new  trial. 

In  order  to  understand  the  questions  requiring  considera- 
tion, it  is  necessary  to  give  a  synopsis  of  tiie  evidence.     In 
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April,  1875,  the  appellee  Henry  Timmons  obtained  a  judg- 
ment against  the  appellant  John  W.  Swan ;  in  June,  1877,  an 
execution  was  issued  on  this  judgment,  and  an  action  for  an 
injunction  to  restrain  its  enforcement  commenced  by  the  ap- 
pellant in  the  Benton  Circuit  Court;  no  order,  however,  was 
obtained  afterwards,  but  before  the  dismissal  of  the  action  in 
the  Benton  Circuit  Court,  appellant  instituted  another  ac- 
tion for  the  same  causp,  and  seeking  the  same  relief,  in  the 
Circuit  Court  of  Warren  county.  To  this  latter  action  the 
appellee  pleaded  the  pendency  of  the  former  action,  and  the 
appellant  vraa  compelled  to  dismiss  his  suit.  In  the  action 
brought  in  Warren  county,  the  injunction  bond,  upon  which 
this  action  is  founded,  was  executed  and  filed. 

On  the  trial  of  the  present  cause,  the  appellant  oflered  in 
evidence  a  transcript  of  the  proceedings  in  a  subsequeot  suit 
for  injunction,  wherein  he  obtained  a  decree,  perpetually  en- 
joining the  enforcement  of  the  judgment  of  the  appellee. 

The  feet,  that  the  appellant  subsequently  obtained  an  in- 
junction, can  not  defeat  this  action.  The  failure  in  the  action 
in  which  the  bond  was  executed  gave  the  appellee's  right  to 
some  damages.  The  measure  of  damages  in  cases  where  the 
failure  t«  sustain  the  application  is  solely  because  of  another 
action  pending,  may  be,and  perhaps  is,  different  from  that  in 
which  the  failure  is  because  of  a  want  of  meritorious  ground 
for  relief;  but,  however  this  may  be,  it  is  plain  that  there  is 
some  right  of  action  in  such  cases.  2  High  Injunctions,  sec. 
1624;  2  Sedgwick  Measure  of  Damages,  208.  The  excluded 
evidence  was  clearly  not  admissible  in  bar  of  the  action,  for 
the  reason  that  the  appellee  was  entitled  to  recover  the  ex- 
penses incurred  in  securing  its  dissolution. 

Was  this  record  admissible  in  mitigation  of  damages?  If 
the  appellee  was  seeking  a  judgment  for  some  loss  by  reason 
of  the  delay  occasioned  by  the  injunction,  then  the  evidence 
would  probably  have  been  competent.  In  Andrews  v.  The 
QlmvUle  Woolen  Co.,  50  N.  Y.  282,  it  was  said :  "  On  an  a.?- 
scssmeat  of  damages,  caused  by  an  injunction  which  restrains 
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]egi\  proceedings  for  the  collection  of  ademand,  it  is  not  com- 
petent to  go  into  the  merits  of  the  proceedings  restrained,  un- 
less, perhajxs,  in  a  case  wherethe  party  prosecuting  the  reference 
claims  as  damages  the  loss  of  his  demand ;  where,  as  in  this 
case,  he  merely  seeks  to  recover  hie  expenses  of  getting  rid  of 
the  injunction,  the  merits  of  the  proceeding  restrained  are  not 
a  proper  subject  of  inquiry.  If  the  restraint  was  wrongful 
the  party  restrained  had  a  legal  right  to  have  it  removed, and 
is  entitled  to  his  expenses  reasonably  incurred  in  establishing 
that  right." 

In  dismissing  his  suit  lor  an  injunctioQ,  the  appellant  con- 
fessed that  he  had  at  that  time  no  legal  or  equitable  right  to 
the  relief  sought,  and  the  dismissal  was  a  breach  of  the  bond. 
lUeves  V.  Andreas,  7  Ind.  207;  Doiolmg  v.  Polack,  18  Cal. 
625;  Loomis  v.  Broum,  16  Barb.  325.  Where  a  party  applies 
for  an  injunction  and  is  forced  to  a  dismissal  by  a  plea  in 
abatement,  he  can  not,  in  an  action  upon  the  bond,  have  hia 
right  to  another  injunction  determined.  The  dismissal  of  the 
action  in  which  the  bond  was  executed  is  such  a  breach  as 
Te3t«  in  the  obligee  a  right  of  action  for  expenses  incurred 
in  making  the  necessary  resistance ;  and  in  estimating  dama- 
ges in  such  a  case,  it  is  proper  to  take  into  consideration  such 
reasonable  attorney's  fees  as  may  have  been  necessarily  paid, 
or  contracted  for  in  making  the  proper  resistance.  Beeeon  v. 
BeMon,  59  Ind.  97 ;  Raujnmn  v.  Tlte  City  of  EmngidUe,  44  Ind. 
392.  As  the  appellee  was  entitled  to  recover  such  espenses  as 
he  incurred  in  opposing  the  application,  and  as  he  seeks  no  re- 
covery on  account  of  injury  inflicted  by  the  operation  of  the 
restraining  order,  the  proceedings  in  the  subsequent  action 
wherein  the  merits  of  the  controversy  were  determined  were 
clearly  not  competent. 

The  case  of  Jenkins  v.  ParkhiU,  25  Ind.  473,  is  not  here  in 
point.  In  that  case  a  recovery  was  sought  for  injury  result- 
ing from  the  operation  of  the  injunction ;  but  here  there  is  no 
such  relief  asked.  The  evidence  and  the  instructions  show 
that  the  only  damages  sought  were  such  as  grew  out  of  the 
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day  of ,  1877.     At  the  time  tliiH  attempt  to  redeem 

^vas  made,  the  act  of  1879,  ameiKling  the  redemption  law  of 
1861,  was  in  foree.  The  act  of  1879  repealed  so  much  of  the 
law  of  1861  as  wo-s  in  conflict  with  its  provisions.  Both  acts 
secured  to  the  debtor  the  right  to  redeem  his  real  estate  sold 
at  sheriff's  sale.  In  this  respect  there  is  no  difference  be- 
tween the  two  acts.  The  act  of  1879  provides  that  before  the 
judgment  debtor,  his  executors  or  administrators,  or  any  per- 
son who  has  the  title  of  the  judgment  debtor,  shall  have  re- 
deemed, "any  judgment  creditor  having  a  lien,  or  a  mortgagee, 
whose  mortgi^e,  at  the  time  of  his  redemption,  shall  have  been 
recorded,  may  redeem  the  property  sold  by  paying  to  the 
clerk,  for  the  use  of  the  purchaser,  his  purchase-money,  with 
ten  per  cent,  interest;  or,  if  any  such  creditor  shall  have  re- 
deemed, then  by  paying  to  the  clerk,  for  the  use  of  the  last 
redemptioner,  his  redemption  money  with  interest  as  afore- 
said, and  the  cost  of  redemption,  and  also  the  debt,  interest 
and  costs  on  account  of  which  the  prior  redemption  shall 
have  been  made."  These  provisions  do  not  apply  to  this  case, 
first,  because  the  appellees  are '  neither  judgment  creditors 
nor  mortgagees ;  secondly,  for  the  reason  that  they  are  not 
redeeming  from  the  redemption  made  by  the  appellant,  but 
from  a  sale  made  to  him  by  the  sberifT.  Nor  do  any  of  the 
provisions  of  the  act  of  1879,  except  the  second  section, 
which  is  substantially  the  former  law,  apply. 

The  sale  made  by  the  sheriff  to  the  appellant  did  not  wipe 
out  or  impair  the  Hen  upon  the  land  in  dispute  acquired  by 
redeeming  from  the  .sale  made  to  the  ^tna  Life  Insurance 
Company.  That  lien,  for  anything  that  appears  in  the  rec- 
ord, still  exists,  and  may  be  enforced  at  any  time.  Had  some 
one  else  than  the  appellant  bought  the  land  at  the  last  sale 
for  $55,  it  would  not  be  pretended  that  the  appellant's  lien 
for  his  redemption  was  thereby  extinguished.  The  fiict  that 
the  appellant  ^vas  the  purchaser,  instead  of  a  third  person, 
does  not  change  the  efFeet  of  the  sale. 

The  appelhmt  caused  the  land  to  be  sold  upon  a  decree  in 
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his  &vor;  it  was  the  only  sale  made  on  such  decree.  This 
decree  was  distinct  from  that  upon  which  the  previous  sale 
bad  been  made.  When  the  last  sale  was  made,  the  purchaser 
took  the  propetty  subject  to  the  lien  in  fevor  of  the  appel- 
lant for  the  money  paid  by  him  to  redeem  the  land  from  the 
former  sale,  and  subject  also  to  the  right  of  his  mortgagor, 
or  those  having  hie  title  to  redeem. 

The  appellees  were  not  seeking  to  redeem  from  the  appel- 
lant as  redemptioner,  nor  from  his  redemption.  They  did 
not  wish  to  acquire  his  rights  as  redemptioner,  but  his  rights 
as  purchaser  at  sheriff's  sale,  ou  an  execution  and  order  of 
sale  made  to  enforce  a  decree  distinct  and  different  from  that 
on  which  the  purchase  from  which  he  had  redeemed  was 
made.     This,  we  think,  they  had  the  riglit  to  do. 

Peb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


Ballard,  Adm'b,  v.  The  Franklin  Life  Insiibance  Com- 
pany. 

FoBXEB  Adjcdic AXIOM.— Ormiiuii  0/  Defennr.—k  matter  finally  deUr- 
mined  by  a  competent  tribunal  la  consHcred  forever  at  rest,  and  the  ad- 
judication includes  every  ground  of  defence  which  might  have  lieen 
litigated  in  tbe  case. 

SjfuE. — Pi'omuiory  Nole. — AnmnerofFraadaiml  AUfi-aiwn.— Reply. — Wherein 
an  action  upon  a  promigdor)'  note  the  maker  am  we  r«  a  fraudulent  altera- 
tion by  the  plaintiff,  as  adjiidiKated  in  n  former  action  thereon,  a  reply 
that  the  alteration,  if  made  at  all,  was  made  hy  the  plaintiff's  collecting 
•gent  without  her  fault,  knowledge,  connivance  or  consent,  is  bad. 

Same.— -^tou/tOB. — Spoiio/iim.— The  alteration  of  a  note  by  the  payee, 
whereby  it  is  made  payable  at  a  bank  In  this  State,  is  material  and 
avoids  the  note,  but  an  alteration  by  a  stranger,  or  by  an  agent  not  hav- 
ing authority,  is  a  mere  spoliation,  which  does  not  release  the  parlies. 
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I960,  the  full  amonnt  of  the  principal  and  interest  of  said 
note ;  that  he  has  since  kept  the  tender  good  and  bringe  said 
8um  into  court  for  the  appellant. 

A  reply  in  denial  was  iiled,  a  trial  had  and  a  verdict  re- 
turned for  the  appellant.  A  new  trial  was  granted,  the  cause 
again  tried  and  a  verdict  returned  for  the  appellees.  A  mo- 
tion for  a  new  trial  by  appellant  waa  overruled,  and  final 
judgment  was  rendered  upon  the  verdict. 

The  errors  assigned  are  that  the  court  erred  in  granting  the 
appellees  a  new  trial,  and  in  refusing  to  grant  the  appellant  a. 
new  trial. 

The  last  assignment  is  not  pressed  and  will  not  be  further 
noticed. 

The  first  assignment  calls  in  question  the  ruling  of  the  court 
in  granting  the  appellees  a  new  trial.  Such  rulings  are  rarely 
disturbed,  and  should  not  bo  unless  the  record  shows  that  the 
ruling  has  resulted  in  manifest  injustice  to  the  complaining 
party.  CoUingtcood  v.  Indianapolis,  etc.,  R.  W.  Co.,  54  Ind. 
15;  Leartf  v.  £&erf,  72  Ind.  418,  This  ia  not  shown  by  this 
record. 

The  motion  of  appellees  for  a  new  trial  embraced  many 
causes,  among  others,  newly  discovered  evidence,  and  the  ap- 
pellant, assuming  that  the  new  trial  was  granted  for  such  cause,, 
strenuously  insists  that  the  appellees  had  not  used  due  dili- 
gence before  the  trial  to  discover  such  evidence.  If  the  mo- 
tion embraced  no  other  cause,  there  would  be  much  plausibil- 
ity in  this  position.  But  it  was  also  insisted  that  the  verdict 
was  not  sustained  by  sufficient  evidence ;  that  it  was  contrary 
to  law ;  that  the  amount  assessed  was  too  large,  and  that  the 
court  erred  in  each  of  the  charges  given  to  the  jury.  It  does 
not  appear  for  what  cause  the  new  trial  was  granted,  and  it  is 
clear  that  if  it  was  granted  for  any  cause  other  than  for  newly 
discovered  evidence,  there  is  nothing  in  appellant's  position. 
The  instructions  are  not  in  the  record,  and  in  their  absence 
we  can  not  say  that  a  new  trial  was  not  properly  granted,  be- 
cause some  or  all  of  them  were  erroneous.     Again,  if  the  new 
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trial  was  granted  upon  the  weight  of  the  evidence,  we  can  not 
say  that  the  court  erred,  as  it  does  not  appear  that  the  pre- 
ponderance wBii  not  clearly  with  the  appellees.  In  a  word,  it 
does  not  appear  that  the  court  erred  in  granting  a  new  trial^ 
and,  therefore,  the  judgment  must  be  afBrmed.  Gmutock  v. 
WkUwortk,  7b  Ind.  129. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  appellant's  costfi. 


No.  8309. 
Heavilok  et  al.  v.  Farmers  Bane  of  Frankfort. 

IiAKDLORD  AND  Tenant. — Where  the  term  of  a  tenancy  is  UDcertain,  the 
tenaot  who  foWH  a  crop  is  entitled  to  reap  it. 

Bhebitf'b  Sale. — BaU  Ettatt. — Qrowing  Ompt. — Landlord  and  Tenaal, — 
Judgment  latn. — Mortgage  LUn. — A  tenant  who  sows  crops  on  land  sub- 
ject to  a  Judgment  lien  mar  claim  them  against  a  purchaser  at  a  subso- 
qnent  sherifT's  sale,  and  this  rule  applies  to  land  under  the  lien  of  a 
mortgage  which  creaUs  no  estate  in  the  mortgagee.  Jonet  t.  Thomm,  8 
Blackf.  428,  distinguished. 

Sake.— ifwuWonfi  Shan  (^  Cropi  of  Land  Sold  on  Eieadion. — Btdanplian. — 
The  purchaser  at  sheriETs  sale  on  foreclosure  or  upon  execution  geta 
only  the  landlord's  share,  at  most,  in  the  crops  upon  the  land,  when  he 
obtains  title ;  otherwise,  if  the  crops  were  planted  after  the  sale  and  dur- 
ing the  year  for  redemption. 

BYiCKrvER.—AppluxUion  /or  Ajppoinimmt  of.^FUading.—K  petition  for  the 
appointment  of  a  receiver  must  show  affirmatively  the  facts  which  make 
the  receiver  necessary.  It  will  not  be  sufficient  to  allege  ignorance  of 
tnaterinl  facts  nor  to  allege  a  legal  conclusion  without  stating  the  facts 
on  which  it  is  predicated. 

Sajie. — Recti  Eitate,  Aclioa  to  B«VMr. — Artrmentt  of  Tillt  in  Priilioa  /or  Br- 
emer.— Where,  in  an  action  for  the  recovery  of  real  estate,  a  petition  by 
the  plaintiff  for  the  appointment  of  a  receiver  is  filed,  averring  the  plain - 
tifTs  ownership  of  a  junior  judgment  and  his  redemption  from  the  fore- 
closure Bale  made  by  the  defendant,  the  allegation  of  title  that  the 
"piftintiff  afterwards  took  such  other  steps  as  required  by  law,  as  that. 
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on,"  etc.,  "and  after  due  and  legal  sheriff's  sale  of  said  real  estate,"  a 
deed  tberefor  waa  bj  the  sheriff  executed  to  him,  is  insufficient. 

From  the  Clinton  Circuit  Court. 

X.  MoGlurg,  J.  V.  Kent,  8.  H.  Doyal,  P.  W.  Ckerd  and  31 
H.  Palmer,  for  appellants. 

J,  Claybaugh  and  B.  K.  ISgivbotham,  for  appellee. 

Woods,  J, — During  the  pendency  of  an  action  by  the  appel- 
lee against  the  appellants  for  the  recovery  of  the  possession  of 
real  estate,  the  appellee  obtained  the  appointment  of  a  receiver 
to  take  possession  of  the  property  and  of  the  corn  and  wheat 
growing  or  standing  thereon.  From  this  order  the  defend- 
ants within  ten  days  perfected  an  appeal,  and  now  insist  that 
the  court  erred  in  overruling  their  demurrer  to  the  applica- 
tion for  the  appointment,  and  in  sustaining  a  demurrer  to 
their  answer  tliercto. 

We  give  the  substance  of  so  much  of  the  petitio#end  an- 
swer as  is  necessary  to  an  understanding  of  the  questions  dis- 
cussed in  the  briefs  of  the  respective  parties : 

The  petition,  aft«r  stating  the  pendency  of  the  principal 
action,  and  that  the  defendants  hold  possession  of  the  real  estate, 
which  is  described,  and  wrongfully  and  unlawfully  keep  the 
plaintiff  out,  proceeds  to  allege  that  on  the  22d  day  of  June, 
1878,  the  defendant  Amos  Heavilon  recovered  in  the  Clio- 
ton  Circuit  Court  a  judgment  against  Fnos  Harshman  and  a 
decree  against  said  Enos  and  his  wife  and  others  for  the  fbre- 
oloBure  of  a  mortgage  on  said  real  estate,  upon  which  judg- 
ment and  decree  the  property  was  duly  sold  by  the  sheriff  of 
the  county,  on  the  10th  day  of  August,  1878,  to  said  Heavi- 
loo,  for  the  full  amount  of  his  decree  and  costs ;  that  on  fjie 
9th  day  of  August,  1879,  the  plaintiff,  being  the  owner  of  a 
judgment  against  the  said  Enos  Harshman,  which  was  due 
and  unpaid,  and  being  thereby  entitled  to  redeem  said  real 
estate  from  the  sale  aforesaid,  did  redeem  the  same  by  paying 
to  the  clerk  of  said  court,  for  the  use  of  said  purchaser,  the 
amount  of  his  purchase-money  with  ten  per  cent,  interest 
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thereon  from  the  date  of  the  sale,  which  money  the  said 
Heavilon  received  of  the  clerk,  aa  and  for  the  purposes  paid, 
"and  plaintiff  afterwards  took  such  other  steps  as  required 
bylaw;  that  on  the  19th  day  of  September,  1879,  and  after 
due  and  legal  sheriff's  sale  of  said  real  estate,  the  sheriff  of 
Clinton  county,  Indiana,  executed  a  deed  to  the  plaintiff  for 
lEud  real  estate,  and  plaintiff  says  that  by  reason  of  the  prem- 
ises she  became  entitled  to  the  possession  of  the  property  on 
said  day;  that  the  owner  of  the  judgment,  by  virtue  of  which 
she  made  said  redemption  as  aforesaid,  was  a  party  defendant 
to  the  foreclosure  suit;  that  there  is  a  large  amount  of  com 
on  said  real  estate,  and  a  large  amount  of  growing  wheat 
upon  said  real  estate,  which  com  was  planted  and  which  wheat 
was  sowed  thereon  in  the  spring  and  summer  of  1879,  during 
said  redemption  year,  the  wheat  being  sown  since  the  redemp- 
tion year  expired ;  that  the  plaintiff  never  gave  consent  to 
any  person  to  plant  the  corn  or  sow  the  wheat ;  that  said  com 
and  wheat  are  the  property  of  the  plaintiff  by  reason  of  the 
premises  hereinbefore  set  forth ;  that  said  corn  crop  is  now 
about  ripe  and  ready  to  gather,  and  in  all  probability  the 
wheat  crop  will  be  ready  to  reap  before  the  determioation  of 
this  suit ;  that  the  defendanto  are  in  possession  of  the  said 
real  estate  as  trespassers  and  wrongdoers  thereupon,  claiming 
the  right  to  gather  the  corn  for  their  own  use,  and,  since  the 
commencement  of  the  said  action  of  ejectment,  have  been 
gathering,  selling  and  converting  the  same  to  their  own  use 
and  threaten  to  continue  so  to  do,  and  also  claim  the  right 
and  threaten  to  reap  said  wheat,  when  the  same  shall  become 
ripe,  for  their  own  use,  denying  the  plaintiff  any  right  fiierein 
or  to  any  part  thereof;  that,  excepting  said  Heavilon,  the  de- 
fendants are  wholly  insolvent,  and  if  permitted  to  gather  and 
sell  or  convert  said  crops  to  their  use,  the  plaintiff  will 
be  without  remedy  against  them  ;  that  said  Heavilon  cltums 
to  be  entitled  to  some  portion  of  the  crops/as  rente  coming 
from  the  other  defendants,  but  what  portion  and  upon  what 
arrangement,  contract  or  relation  between  them,  the  plaintiff 
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is  not  iuforraed;  that  said  lands  are  valuable  farming  lands, 
whereon  large  quantities  of  hay-making  grasses  grow  annu- 
ally, upon  which  the  defendants  have  been  and  threaten  to 
continue  pasturing  their  cattle  and  horses,  thereby  using  and 
destroying  the  same," 

The  answer  of  the  defendants  to  this  petition  is,  in  sub- 
stance, that  pending  the  action  of  Heavilon  to  foreclose  his 
mortgage  on  the  20th  of  June,  1878,  said  Heavilon  and  one 
Samuel  Ayres  entered  into  a  written  contract,  a  copy  of 
which  is  set  out,  whereby  Heavilon  contracted  for  the  pur- 
chase of  the  legal  title  of  said  lands  of  Harshman,  the  owner ; 
that  on  the  21&t  day  of  June,  18T8,  Heavilon  obtained  a  de- 
cree of  ibreclosure  of  his  mortgage,  and  by  virtue  of  that 
decree  became,  on  the  10th  day  of  August,  1878,  the  pur- 
chaser of  alt  of  said  lands,  bidding  therefor  the  full  amount 
of  his  decree,  to  wit,  $11,816.38,  and  that  on  said  day,  pur- 
suant to  said  contract,  Harshman  delivered  to  said  Heavilon 
possession  of  all  of  said  lands;  that  in  April,  1879,  Heavi- 
lon, as  owner  in  possession,  rented  the  lands  to  the  other  de- 
fendants,  for  the  purpose  of  raising  a  corn  crop  thereon  dur> 
ing  the  season  of  1879;  that  said  tenants  did  culti^'ate  the 
land,  producing  the  com  which  is  now  upon  the  land ;  that 
the  wheat  growing  on  the  land  was  sown  by  such  tenants, 
with  the  consent  of  Heavilon,  aft«r  the  redemption  by  the 
pkintifT  from  the  sale  on  the  decree  of  foreclosure,  but  be- 
fore the  sheriff's  sale  upon  the  plaintiff's  execution ;  that  on 
the  9th  of  August,  1879,  the  plaintiff,  being  the  owner  of  a 
junior  judgment  lien,  redeemed  from  Heavilon's  mortgage 
sale,  and  then  had  the  lands  sold  upon  an  execution  issued 
upon  said  judgment,  and,  bidding  them  in,  thus  obtained  title 
on  the  19th  day  of  September,  1879,  having  then,  and  at  the 
time  of  said  i-edemption,  full  knowledge  of  the  rights  and 
possession  of  each  of  the  de^ndants ;  that  the  defendants  are 
willing  to  attornVo  the  plaintiff". 

The  discussion  of  counsel  is  confined  mainly  to  the  right  of 
property  in  the  com  and  wheat  upon  the  land  on  the  19tb  day 
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of  September,  when  the  appellee  claims  to  have  become  the 
owner  of  the  land. 

The  general  principle  seems  to  be  recognized,  "that  the 
tenant  who  sows  a  crop  aliall  reap  it,  if  the  term  of  his  ten- 
ancy is  uncertain,  *  *  yet  if  a  mort^gee  forecloses  his  mort- 
gage, whatever  crops  are  then  growing  upon  the  mortgaged 
premises,  if  planted  afler  the  morlgage  is  made,  become  the 
mortgagee's,  whether  planted  by  the  mortgagor  or  by  his  ten- 
ant, free  from  any  claim  upon  them  by  such  tenant."  1  Wash- 
burn Real  Prop.  103,  section  21,  citing,  aiiVong  other  cases, 
Jonea  v.  Thomas,  8  Blackf.  428.  "The  foregoing  doctrine,  in 
respect  to  the  rights  of  a  mortgagee,"  says  the  same  author, 
in  the  nest  section, "  would  probably  be  limited  to  cases  where 
a  mortgage  creates  an  estate  in  the  land.  But  in  the  case  of 
a  judgment  lien,  a  different  rule  prevails.  A  tenant  who  hir*^ 
land  subject  to  such  a  lien,  and  plants  crops  upon  the  same 
before  a  sale  of  the  premises  made,  may  claim  them  against  a 
purchaser  under  sheriff's  sale,"  Bittinger  v.  Baker,  29  Pa. 
St.  66. 

When  Jones  v.  ITunnas,  supra,  was  decided,  it  was  the  es- 
tablished doctrine  here,  as  elsewhere,  that  a  mortgage  trans- 
ferred the  title  to  the  mortgagee,  and,  after  condition  broken, 
if  not  before,  enabled  him  to  maintain  ejectment,  and  this  led, 
inevitably,  to  the  conclusion  declared  in  that  case.  The  rule, 
now  well  established,  however,  is,  that  a  mortgage  creates  no 
estate  in  the  mortg^;ee,  but  confers  on  him  only  a  lien  upon 
the  estate  of  the  mortgagor,  which  estate,  by  force  of  the 
mortgage,  can  be  transferred  to  the  mortgagee  only  by  a  fore- 
closure and  sale  according  to  law.  When  such  foreclosure  and 
sale  can  or  wilt  be  accomplished  in  any  case,  can  not  be  antic- 
ipated, and  80  the  term  of  tenancy  being  uncertain,  the  case  . 
«omes  under  the  general  rule  already  stated ;  besides  the  stat- 
ute of  redemption  now  prolongs  the  right  of  possession  ofthe 
land-owner  or  occupant  beyond  the  time  of  sale,  whether  upon 
execution  or  decree,  for  the  period  of  one  year.     When  that 
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year  will  terminate,  can  uot  be  knowo,  of  coarse,  until  the 
sale  has  been  made,  or,  at  least,  advertised. 

After  a  sale  has  been  made, or  perhaps  advertised,  it  would 
seem  that,  as  against  the  purchaser,  the  tenant  who  would  sow 
mu6t  do  it  at  his  peril. 

Applied  to  the  case  in  hand,  these  principles  offered  a  plain 
soluUon.  Heavilon  had  foreclosed  his  mortgage,  and,  under 
his  coDtract  with  Harshman,  the  mortgagor,  for  the  purchase 
of  his  right  to  redeem,  he  had  possession  of  the  property,  and 
to  all  intents  and  pur|>03es  was  the  owner  thereof^  subject  only 
to  the  right  of  the  appellee,  as  owner  of  a  junior  judgment 
lien,  to  redeem  from  his  foreclosure  sale.  Whether  the  ap- 
pellee would  redeem,  and  if  so,  when  a  resale  of  the  property 
would  be  effected,  and  how  it  would  be  effected,  were  matters 
of  conjecture  and  uncertainty.  The  policy  of  the  law  is  to 
encourage  husbandry,  "  by  assuring  the  fruits  of  his  labor  to 
the  one  who  cultivates  the  soil."  1  Washb.  Real  Prop.  102 ; 
2  Black.  Com.  122.  Heavilon,  therefore,  was  entitled  him- 
self to  put  out  annual  crops,  or  to  lease  the  land  to  others  for 
that  purpose,  and  when  the  appellee  did,  if  at  all,  become  the 
owner  of  the  fee,  the  utmost  interest  acquired  in  the  crops 
was  the  landlord's  share,  and  for  this  interest  it  is  not  made 
to  appear  that  the  landlord's  lien,  under  the  proposed  attorn- 
ment, was  not  ample  protection.  2  R.  S.  1876,  p.  342,  sec- 
tion 17 ;  R.  S.  1881,  section  5224.  See  Bmoen  v.  Roach,  78 
Ind.  361. 

There  are,  besides,  special  objections  to  the  petition  for  ihe 
appointment  of  a  receiver,  which  seem  to  us  to  be  material. 
It  is  not  shown  but  that  the  plaintiff  had  a  complete  remedy 
at  law  against  Heavilon,  whose  solvency  is  not  disputed,  for 
all  apprehended  injuries.  It  is  inferable  from  the  complaint 
that  the  other  defendants  were  in  under  him,  and,  as  against 
the  pleader,  it  may  be  presumed  that  he  was  responsible  for 
their  acts.  A  receiver  should  not  be  appointed  upon  allega- 
tions of  the  petitioner's  ignorance  of  material  facts,  but  only 
upoD  an  affirmative  showing  of  the  necessity  therefor. 
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The  complaint  also  feils  to  show  that  the  plaintiff  had  ac- 
quired title  to  the  land.  Thea^egations,  in  this  respect,  amount 
to  no  more  than  the  statement  of  a  legal  conclusion,  while,  by 
the  rule  of  pleading,  the  &cts  should  have  been  shown,  on 
which  the  conclusion  Is  predicated.  It  was  enough  in  the 
complaint  in  ejectment  for  the  plaintiff  to  have  alleged  gen- 
erally that  he  was  the  owner  and  entitled  to  the  possession ; 
the  statute  makes  that  sufBcient;  but  when,  in  his  petition 
for  the  appointment  of  a  receiver,  he  undertook  to  show  the 
origin  of  hia  title,  and  had  stated  the  ownership  of  a  junior 
judgment  and  the  redemption  made  from  the  foreclosure  sale, 
it  was  not  enough  then  to  allege, "  and  the  plaintiff  afterwards 
took  such  other  steps  as  required  by  law,"  etc.  He  should 
have  stated  the  particular  steps  whereby  he  obtained  an  im- 
mediate conveyance  by  the  sheriff,  which  should  invest  the 
title  in  him  instantly  and  without  further  right  of  redemption. 
The  act  of  March  31st,  1879,  concerning  the  redemption  of 
real  estate  sold  upon  execution  or  decree,  had  come  into  force, 
and  various  steps  are  thereby  required  to  be  taken  by  the 
judgment  creditor,  who  has  redeemed  from  a  prior  sale,  in 
order  to  obtain  the  right  to  resell  on  his  judgment,  so  as  to 
cut  off  the  right  of  further  redemption.  Besides,  the  general 
rule  is,  that  one  who  claims  by  a  sheriff's  sale  must  show  a 
judgment,  and  execution  thereon,  a  levy  and  sale  according 
to  law ;  and,  unless  there  is  a  special  rule  ta  the  contrary,  the 
necessary  lacts  to  support  the  conclusion  must  be  averred, 
and  not  the  conclusion  alone. 

The  demurrer  to  the  petition  should  have  been  sustained, 
and  that  to  th^  answer  should  have  been  overruled. 

Judgment  reversed,  with  costs. 

On  Petition  fob  a  Rehearing. 
Woods,  J. — Thecounsel  for  the  appellee  now  insist,  in  sub- 
stance, that  Heavilon  did  not  perform  his  agreement  with 
Harshman,  under  which  he  obtained  possession,  and,  there- 
fore, was  not,  to  all  intents  and  purposes,  the  owner,  and  em- 
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powered  to  lease  or  sublet  to  his  co-defendants;  that  they 
must  be  regarded  as  holding  possession  under  Harshman,  vbo 
could  have  no  right  to  crops  which  had  been  put  out  after  the 
sheriff's  sale,  unless  he  redeemed,  and  who,  if  he  had  put 
them  out,  must  have  done  it  at  his  peril. 

Concedingtheiacton  which  this  ai^umentishuilt,  the  con- 
clusion which  we  reached  is  not  affected,  Heavilon  was  the 
purchaser  at  the  sale  which  had  been  made,  and  whether  he 
performed  his  agreement  with  Harshman,  is  a  question  which 
ia  not  material  to  the  discussion.  If  Heavilon  was  not  the 
owner,  Harshman  was ;  between  the  two,  at  least,  there  was 
a  complete  ownership  and  right  of  disposition,  subject  only 
to  the  right  of  the  appellee  to  redeem  from  that  sale,  and  to 
subject  the  property  to  a  second  sale,  from  which  there  euuld 
he  no  redemption  after  a  year  from  the  first  sale;  but,  when 
the  crops  were  put  out,  the  second  sale,  so  fer  as  appears,  had 
not  been  ordered  or  advertised,  and  it  being  uncertain,  when, 
if  ever,  the  resale  would  be  made,  the  condition  existed  which 
assures  to  the  sower  the  right  to  reap. 

The  argument  of  counsel  isalso  directed  against  other  points 
of  the  decision,  but  on  these  we  do  not  care  to  add  to  what 
is  said  in  the  original  opinion. 

Petition  overruled,  with  costa. 


No.  9648. 
McAllisteb  v.  State,  ex  rbl.  Heath  et  al. 

Appeal.— fiirtie*.- EreciiiKHi.— In  bd  appeal  to  the  Supreme  Court  br  A. 
from  a  judgment  refusing  to  quaah  aa  execution  agaiiut  A.  and  B.,on 
the  motion  of  A.,  it  ia  not  necessary  to  make  R  a  party. 

Same. — Time. — An  appeal  from  a  judgfment  oTerruling  a  motion  to  quasli 
an  execution  may  be  taken,  and  is  in  time  if  taken  within  a  year  from 
the  time  of  overruling  the  motion ;  and  in  luch  cage  the  record  is  con- 
cluaive  as  to  the  time,  and  can  not  be  coDtntdicled  by  anawer  to  tba 
alignment  of  erroiB. 
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Replevin  Bail. — t>tfeel»  Cured. — BaUardy. — FolloiriDg  a  judgment  in  the 
usual  form  againEt  tiie  defendant  in  bastardy,  there  was  a  recognizance 
of  replevin  bail,  not  attested  or  approved  bj  the  clerk,  but  in  the  form . 
pcescribed  b;  statute,  aave  that  the  WDrd."securit7  "  was  used  instead 
of  "bail." 

Bdd,  that  it  was  made  good  bf  wction  1221,  B.  B.  1S81,  and  applied  to  the 
jodgment  in  grow. 

From  the  Ohio  Circuit  Court. 

J.  B.  Galea,  for  appellant. 

/.  S.  Jetiey  and  S,  R.  Downey,  for  appellees. 

Elmott,  C.  J. — The  appellant  filed  a  motion  to  quaeh  an 
execution  issued  against  him  and  one  Edward  McAllister. 

Appellee  has  moved  to  dismiss  the  appeal,  and  the  ques- 
tions presented  by  this  motion  first  require  consideration. 
The  ground  upon  which  it  is  rested  is,  that  Edward  McAl- 
lister is  not  made  an  appellee,  and  was  not  notified  of  the  ap- 
peal. It  waa  not  necessary  that  he  should  have  been  made  a 
party  to  the  appeal.  The  motion  was  by  the  appellant  alone ; 
the  judgment  pronounced  upon  it  was  against  him  solely,  and 
Edward  McAllister  was  in  no  wise  afTected  by  the  motion  or 
judgment. 

Answers  to  the  assignment  of  errors  have  been  filed,  pre- 
fieuting,  or  rather  attempting  to  present,  the  question  of  the 
time  within  which  the  appeal  was  taken.  The  theory  of  the 
auswers  is,  that  the  judgment  in  the  original  case  is  the  one 
appealed  from.  The  theory  rests  upon  an  undue  assumption. 
The  appeal  is  not  from  tlie  original  judgment,  but  from  the 
judgment  overruling  the  motion  to  quash  the  execution.  The 
record  shows  that  the  ap{>cal  was  taken  within  one  year  from 
the  time  the  judgment  upon  the  motion  was  pronounced,  and 
this  is  sufficient. 

The  record  is  conclusive  as  to  the  time  the  judgment  was 

rendered,  as  well  as  to  its  character,  and  the  appellee  can  not, 

by  an  answer   to   the  assignment  of  errors,  contradict  the 

statements  of  the  record.     If  the  record  is  not  correctly  cer- 
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ti£ed,  the  remedy  is  by  certioran.  If  the  record  was  tttcor> 
rectly  made  up,  the  remedy  is  by  a  proceeding  in  the  trial 
court  to  secure  the  proper  correction. 

An  appeal  will  lie  &om  a  Judgment  upon  a  motioa  to 
quash  au  execution.  A  judgment  upon  the  final  hearing  of 
such  a  motion  is  a  final  judgment,  within  the  meaning  of  the 
statute.  It  is  so  expressly  adjudged  in  Wright  v.  Rogers,  26 
Ind.  218. 

Edward  McAllister  was  prosecuted  upon  a  charge  of  bas- 
tardy, and  a  judgment  rendered  against  liini.  The  appellant 
signed  the  following  acknowledgment :  "  I,  Daniel  McAllis- 
ter, acknowledge  myself  security  for  the  payment  of  the  above 
sums  of  money  and  costs,  and  accruing  costs  as  stated  above." 
This  acknowledgment  appears  to  have  been  made  and  en- 
tered immediately  after  the  judgment  upon  the  order  book 
of  the  court. 

The  contention  of  counsel  is,  that  this  is  a  mere  contract 
of  suretyship,  and  not  an  entry  of  replevin  l)ail,  and  no  exe- 
cution can  issue  upon  it.  We  are  not  inclined  to  adopt  this 
view.  The  decree  of  the  court  directed  that  Edward  McAl- 
lister should  be  taken  into  custody  unless  lie  replevied  the 
judgment ;  the  acknowiedgmont,  signed  by  the  appellant,  im- 
mediately follows  this  order,  and  it  secured  the  principal's 
release.  The  language  of  the  record  entry  conforms  very 
nearly  to  that  prescribed  by  the  statute.  Indeed,  the  chief 
difference  is,  that  the  entry  uses  the  word  "  security  "  instead 
of  the  word  "  bail."  We  are  satisfied  that  the  case  comes 
fully  within  the  provisions  of  section  790  of  the  code  of  1852, 
2  R.  S.  1876,  p.  311. 

Cases  decided  prior  to  the  enactment  of  the  statute  referred 
to  can  not  be  allotted  a  controlling  influence,  for  to  do  so 
would  be  to  seriously  impair,  if  not  to  altogether  destroy  its 
beneficial  operation.  The  case  of  5i!e«ic  v.  McKlnney,  79  Ind. 
578,  does  not  support  appellant's  argument.  lu  that  case  the 
attempt  was  to  replevy  one-half  only  of  an  entire  judffment, 
and  it  was  held  that  the  statute  does  not  authorize  the  re- 
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plevying  of  a  part  of  an  entire  judgment.  There  the  defect 
was  as  to  the  substance,  and  of  such  a  material  character  as 
to  eairy  the  entire  undertaking  without  the  statute ;  here  the 
defect  is  one  of  mere  form.  The  legal  effect  of  the  under- 
taking is  not  affected  in  any  important  respect  by  the  use  of 
the  word  "security."  The  term  is  inaccurately  used,  but 
there  can  be  no  doubt  as  to  the  real  meaning  of  the  under- 
taking. In  Haioea  v.  Ptitchard,  71  Ind.  166,  bail  was  en- 
tered for  a  period  of  one  hundred  and  eighty  days,  when  it 
should  have  been  entered  for  one  hundred  and  fifty  days,  and 
it  was  held  to  have  the  effect  of  a  judgment  confessed,  the 
court  saying :  "  The  effect  of  these  provisions  of  section  790 
of  the  code,  upon  informal  or  defective  bonds,  recognizances 
or  written  undertakings,  taken  by  an  officer  in  the  discharge 
of  the  duties  of  his  office,  has  of  late  been  the  subject  of  full 
consideration  by  this  court,  in  a  number  of  cases ;  and  it  has 
been  uniformly  held,  as  we  now  hold,  that  the  effect  of  these 
statutory  provisions  is  to  legalize  and  validate  the  bond,  re- 
ct^izancc  or  written  undertaking  in  question,  and  make  of  it 
just  such  an  instrument  as  was  contemplated  and  called  for 
by  the  terms  of  the  statute,  under  which  it  appears  to  have 
been  executed," 

The  -statute  does  not  require  a  formal  approval  of  the  re- 
cognizance of  replevin  bail.  Ensley  v.  McCorkfe,  74  Ind.  240. 
But  if  it  were  conceded  that  the  statute  does  require  such  an 
approval,  its  omission  would  not  invalidate  the  undertaking. 
It  is  now  well  settled  that  the  omission  of  the  formal  endorse- 
ment of  approval  or  of  attestation  of  the  entry  of  bail  will 
not  have  the  effect  to  destroy  its  character  as  a  "judgment 
confessed."  TTie  Stair,  ex  re!.,  v.  Trout,  75  Ind.  563 ;  8lone  v. 
The  ^cUe,  ex  re/.,  75  Ind.  235. 

It  is  said  that  the  appollant  was  bound  only  to  the  extent 
of  the  instalment  due  at  the  time  the  judgment  was  replevied, 
and  we  are  referred  to  Skelton  v.  Ward,  51  Ind.  46.  That 
case  is  not  in  point.  The  judgment  in  the  present  case  is 
fir  the  gross  sum  of  five  hundred  dollars,  and  it  was  the 
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judgment  which  the  statute  required  the  defeudant  to  re- 
plevy, and  this  judgment  it  was  that  he  did  replevy.  2  R. 
S.  1876,  p.  659.  It  is  true  the  judgment  is  payable  in  instal- 
ments, hut  it  was  not  one  instalment  for  which  bail  was  en- 
tered, but  the  entire  judgment. 
Judgment  affirmed. 


Ansley  v.  Meiele  et  al. 

New  Trial.— SidCTiM  Offered. — Eietjaian. — An  exceptioD  to  the  ruling  of 
the  court  in  allowing  a  party  to  "  offer  "  certaia  evidence,  ie  meant  to 
include  the  piittiag  in  of  the  evidence. 

Evidence. — Foreign  SlatvUt. — AulkentiaUion.^~A  statnte  of  another  State, 
authenticated  as  required  by  the  act  of  Congress,  R.  S.  13S1,  section 
454,  is  admissible  in  evidence,  though  the  authentication  be  not  ia  con- 
formity with  the  statute  of  this  State,  R.  8.  1381,  sectiop  467. 

From  the  Madison  Circuit  Court. 

H.  C.  Ryan,  for  appellant. 

J.  W.  Sansberry  and  M.  A.  Chipman,  for  appellees. 

Morris,  C. — The  appellant  sued  the  appellees  upon  the  fol- 
lowing note: 

"  «200.  Indiana,  Pa.,  10  Aug.,  1878. 

"Six  months  after  date  I  promise  to  pay  to  the  order  of 
Jas.  Meikle,  at  the  First  National  Bank  of  Indiana,  two  hun- 
dred dollars,  without  defalcation  or  stay  of  execution.  Value 
received,  \Vm.  Meiki.e." 

It  is  averred  in  the  complaint,  that  the  payee  of  the  note,  by 
indorsement  thereon,  assigned  it  to  the  First  National  Bank 
of  Indiana,  Pennsylvania,  and  that  the  appellant  indorsed  his 
name  on  the  back  of  said  note,  as  the  surety  of  the  said  Wil- 
liam and  James  Meikle  j  that  the  appellees  having  foiled  to 
pay  said  note  at  maturity,  the  appellant  was  compelled  to  and 
did  pay  the  same  to  said  bank ;  that  by  such  payment  he  be- 
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came  subrogated  to  all  the  rights  of  the  bank  in  and  to  eaid 
note,  and  has  a  right  to  maintain  an  action  upon  the  same 
against  the  appellees.  He  demands  judgment  for  the  amount 
of  the  note  and  interest. 

The  appellees  answered  by  a  general  denial.  They  also 
aaswered  that  the  appellant  was  not  the  owner  of  the  note, 
bnt  that  the  same  belonged  to  the  First  National  Bank  of 
Indiana,  Pennsylvania.  The  appellees  set  up  in  a  third  par- 
agraph, that  the  not«  in  suit  was  given  for  usurious  interest, 
claimed  by  the  First  National  Bank  of  Indiana  from  the 
maker,  and  that  it  was  therefore  void  and  without  considei^ 
ation.  It  was  averred  in  the  answer  that  the  note  was  executed 
in  the  State  of  Pennsylvania ;  that  the  only  consideration  was 
illegal  and  usurious  interest  claimed  to  be  due  said  bank  for 
money  fonnerly  loaned  by  the  bank  to  the  maker  of  the  note. 
Copies  of  several  acts  of  the  General  Assembly  of  Pennsyl- 
vania on  the  subject  of  usury  were  filed  with  the  answer. 

The  appellant  replied  in  denial  of  the  answer. 

The  cause  was  submitted  to  a  jury  for  trial,  who  returned 
a  verdict  for  the  appellant  for  125.90. 

The  appellant  filed  a  motion  for  a  new  trial,  whicli  was 
overruled,  and  he  excepted,  and  final  judgment  was  rendered 
upon  the  verdict. 

A  bill  of  exceptions,  containing  the  statutes  of  Pennsyl- 
vania put  in  evidence  on  the  trial  by  the  appellees,  and  the 
authentication  of  the  same,  is  in  the  record.  It  does  not  con- 
tain all  the  evidence  given  in  the  case. 

One  of  the  reasons  stated  in  the  appellant's  motion  for  a 
new  trial,  and  the  only  one  we  need  to  notice,  is  aa  follows : 

"8,  The  court  erred  at  the  trial  of  the  cause,  in  permitting 
the  defendants  in  said  cause  to  off'a-  in  evidence,  over  the  ob- 
jection of  the  plaintiff,  a  certified  copy  of  the  statutes  of 
Pennsylvania." 

The  appellees  insist  that  the  mere  offering  of  the  statutes 
of  Pennsylvania  in  evidence  was  no  ground  for  a  new  trial, 
and  that  the  motion,  as  to  this  alleged  cause,  was  properly 
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overruled.  We  think,  however,  that  the  word  "offer"  as 
used  was  equivalent  to  the  word  "  read,"  and  that  it  (oust 
have  been  understood  in  that  sense  by  the  court  and  the  ap- 
pellees. 

The  appellant  insists  that  the  court  erred  in  admitting  the 
statutes  of  Pennsylvania  to  be  read  in  evidence,  because  they 
were  not  duly  authenticated.  There  is  a  certificate  of  the 
Secretary  of  State  of  the  State  of  Pennsylvania  attached  to 
the  copy  of  the  statutes  read  in  evidence,  in  these  words : 

"Office  of  the  Secretary  of  the  Commonwealth,  Harria- 
bui^b,  March  10,  A.  D.  1880,  Pennsylvania,  ss: 

"I  do  hereby  certify  that  the  foregoing  and  annexed  is  a 
a  full,  true  and  correct  copy  of  the  two  original  acts  of  the 
General  Assembly  of  this  Commonwealth,  entitled  'An  act 
r^ulating  the  rate  of  interest,'  and  'An  act  extending  the 
provisions  of  an  act  entitled  "An  act  regulating  the  rate  of 
interest,"  approved  May  28,  one  thousand,  eight  hundred  and 
fifty-eight,  to  all  corporations  authorized  to  loan  money 
within  this  Commonwealth,  and  repealing  all  laws  inconsist- 
ent with  the  provisions  of  said  act,'  as  the  same  remains  on 
file  in  this  office. 

"  In  testimony  whereof  I  have  hereto  set  my  hand  and 
caused  the  great  seal  of  the  State  to  be  affixed,  the  day  and 
year  above  written. 

[Seal.]  «M.  S.  Tuay, 

"Secretary  of  the  Commonwealth." 

The  certificate  of  the  Ciovemor  of  the  State  is  also  attached, 
under  the  seal  of  the  State,  in  which  he  certifies  that  the  cer- 
tificate of  the  Secretary  of  State  is  in  due  form,  and  made  by 
the  proper  officer ;  that  the  said  M.  S.  Tuay  was,  at  the  date 
of  said  certificate,  the  Secretary  of  the  Commonwealth  of 
Pennsylvania,  aad  that  full  &ith  and  credit  is  due  to  his  of- 
ficial acts. 

The  appellant  insists  that  the  certificate  does  not  conform 
to  section  278  of  the  code,  2  R.  S.  1876,  p.  148.  In  this, 
we  think  the  appellant  is  right.     The  copies  of  the  statutes 
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(if  Pennsylvania  read  in  evidence  do  not  purport  to  have 
been  taken  from  the  printed  statute  books  of  the  State.  The 
fopies,  as  appears  from  the  Secretary's  certificate,  were  madp 
from  the  originals  on  file  in  his  ofifice,  and  were  certified  under 
the  seal  of  the  State. 

Section  278  of  the  code  refers  only  to  copies  made  from 
the  printed  statute  hooks  of  the  several  States.  The  mode  of 
proving  the  statute  law  of  another  Stale,  prescribed  by  the 
«ode,  should  not  be  construed  or  held  to  exclude  other  legal 
modes  of  proving  such  statutes.  Miller  v.  The  Stale,  ex  rd., 
€1  Ind.  503,  .510.  In  this  case  it  was  held  that  section  280  of 
the  practice  act,  providing  that  a  copy  of  the  proceedings  and 
judgment  of  any  justice  of  the  peace  of  this  State,  certified 
under  his  hand  and  seal,  as  true  and  complete,  etc.,  shall  be  re- 
ceived as  evidence  in  the  courts  of  this  S&te,  did  not  exclude 
the  original  itself  as  evidence.  So,  too,  it  has  always  been 
held  that  the  act  of  Congress,  which  provides  that  the  acts 
of  the  Legislatures  of  the  several  States  shall  be  authenti' 
cated  by  having  the  great  seal  of  their  respective  Stales  af- 
fixed thereto,  is  not  exclusive  of  any  other  method  of  proof 
Avhich  the  States  may  adopt.  1  Greenl.  Ev.,  section  489 ; 
Lothrop  V.  Blake,  3  Barr,  483.  Nor  was  the  278th  section 
of  the  code  intended  to  be  exclusive  of  the  method  of  prov- 
ing the  legislative  act  of  other  States,  prescribed  by  the  9th 
section  of  the  acts  of  Congress  of  May  26th,  1790.  2  R.  S. 
1876,  p.  160.  Nor,  if  so  intended,  could  it  have  that  effect. 
It  might  be  important  to  prove,  in  the  courts  of  this  State, 
the  existence  of  a  statute  in  another  State,  immediately  upon 
its  enactment,  and  before  it  might  be  printed  in  any  hook. 
Yet,  if  the  278th  section  is  to  be  held  to  be  the  exclusive  and 
only  method  of  proof,  the  existence  of  such  a  statute  could 
not  be  established. 

As  the  statutes  of  the  State  of  Pennsylvania,  read  in  evi- 
dence in  this  case,  appear  to  have  been  authenticated  in  ac- 
cordance with  the  act  of  Congress  upon  the  subject,  there  was 
no  error  in  their  admission  as  evidence. 


H?! 
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As  this  is  the  only  question  pressed  in  ai^ument  by  the  ap- 
pellant, no  other  question  will  be  noticed.  The  judgment  of 
the  court  below  should  be  afBrmed. 

Feb  Cubiah. — It  is  ordered,  upon  the  foregoing  opiaion, 
that  the  judgment  below  be  affirmed,  at  the  coste  of  the  ap- 
pellant. 


The  Louisville  and  Nashville  Railboad  Company  p. 
Schmidt. 

NEOLiamiCE.— fiui/romf.— Oimpfain;.— A  complaint  which  avers  that  the- 
servantB  and  emploj'cex  of  a  railroad  company,  while  the  p]aintifl''H  hone 
was  upon  a  highwaj  near  a  railroad  crossing,  stopped  the  engine  at  the 
croBsing  and  negligently  caused  the  steam  to  escape,  making  a  great 
noise,  after  having  been  requested  not  to  do  so,  whereby  the  horee  be- 
came frightened,  reared  up  and  fell  backwards,  killing  himself,  shows 
tbst  the  injury  was  the  "natural  and  proiimate"  result  of  the  negli- 
gence. 

Same.— CbjKrtfcutor^  Ktgtigmet.—A  party,  who  is  himself  gwilty  of  contrib- 
utory negligence,  can  not  recover  tor  injury  to  himself  or  property. 

Same. — RaUroad  Onminci  Strtel. — Killing  Horse. — A  party  who  drives  a 
horse  toward  a  railroad  crossing  upon  or  near  which  ao  engine  b  stand- 
ing, and,  notwithsianding  the  fact  that  the  horse  is  frightened  at  th* 
engine,  thereafter  leads  him  toward  the  crossing,  until  a  narrower  point 
In  the  street  is  reached,  where  it  is  difGcult  to  tumhim,  and  the  hone 
becomes  80  frightened  as  to  be  unmanngeahle,  and  then  rears  and  falls 
backward  and  kills  himself,  is  guilty  of  contributory  negligence,  and 
can  not  maintain  an  action  against  the  railroad  company  for  sucb  in- 
jury. 

From  the  Vanderburgh  Circuit  Court 

8.  S.  Vance,  for  appellant. 
C.  F.  Qould,  for  appellee. 

Best,  C. — This  action  originated  before  a  justice  of  the 
peace,  and  upon  ao  appeal  to  the  superior  court  the  appellee- 
filed  an  amended  complaint  in  these  words : 
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"The  plaiotiff  complains  of  the  defendaat,  and  says,  that 
defendant  was,  upon  the  .29lh  day  of  July,  1880,  a  corpora- 
tion owning  a  railway,  running  into  the  city  of  Evansville, 
Pigeon  township,  Vanderburgh  county,  State  of  Indiana ;  that, 
upon  said  last  mentioned  date,  said  defendant,  by  its  servants, 
drove  and  conducted  a  locomotive  engine  upon  said  railroad 
in  said  township,  county  and  State;  that  the  horse  of  this 
plaintiff  was,  by  the  agent  of  this  plaintiEf,  being  driven  to 
said  railroad,  at  said  time,  upon  a  public  road,  for  the  purpose 
of  lawfully  crossing  the  said  railroad,  when  the  defendant,  iu 
the  course  of  its  business  and  by  its  servants,  so  negligently 
drove  and  conducted  the  said  engine,  and  allowed  steam  to 
escape  from  unusual  parts  thereof,  and  made  a  great  noise, 
causing  said  horse  to  become  frightened,  although  often  re- 
quested not  so  to  do ;  that  the  servants  of  said  defendant 
stopped  said  engine  close  to  said  horse,  by  which  said  horse 
was,  fHghtened,  and  then  and  there,  whilst  said  horse  was  in 
great  danger  of  causing  great  injury  to  itself  and  other  prop- 
erty and  persons,  by  reason  of  said  fright,  caused  as  aforesaid, 
said  defendant,  by  its  servants,  in  the  due  course  of  its  busi- 
ness, though  often  requested  not  so  to  do,  negligently  and 
carelessly  caused  said  steam  to  escape  from  said  engine,  while 
said  engine  stood  in  close  proximity  to  said  horse,  and  made 
a  loud  noise,  which  said  servants  of  said  defendant  might 
well  have  avoided,  whereby  said  horse  reared  up  and  fell/ 
breaking  his  neck  and  dying  on  the  spot. 

"  Plaintiff  further  says,  that  said  death  of  said  horse,  and 
the  Iright  which  caused  the  same,  were  not  caused  in  any  man- 
ner by  the  &ult  or  negligence  of  this  plaintiff  or  his  agents, 
but  &&t  every  care  was  taken  by  the  said  plaintiff  to  prevent 
said  injury,  and  the  same  was  caused  by  the  negligent  and 
careless  acts  of  the  servants  of  the  defendants,  as  aforesaid, 
whilst  they  were  in  the  employ  of  the  said  defendant,  and  in 
the  due  course  of  their  employment.  Plaintiff  further  says 
that  sud  horse  was  reasonably  worth  $100,  *  *  *  Where- 
fore," etc. 
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A  demurrer  for  want  of  facts  was  overruled  to  the  com- 
plaint; the  issues  were  tried  by  a  jury,  and  a  verdict  returned 
for  the  appellee.  A  motion  for  a  new  trial  was  overruled,  and 
final  judgment  entered  upon  the  verdict. 

The  errors  assigned  are  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint,  and  in  overruling  the  motion 
for  a  new  trial. 

The  only  objection  urged  to  the  complaint  is,  that  the  in- 
jury alleged  is  not  the  "  natural  and  proximate"  result  of  the 
negligence  averred.  We  think  otherwise.  The  IndianapoUa, 
etc.,  R.  W.  Go.  V.  McBrown,  46  Ind.  229. 

The  complaint  la  not  bad  for  the  reason  named,  and,  there- 
fore, the  first  assignment  can  not  be  sustained. 

The  reasons  embraced  in  the  motion  for  a  new  trial  are, 
that  the  verdict  is  not  sustained  by  sufficient  evidence,  and  i^ 
contrary  to  law. 

An  examination  of  the  evidence  leads  us  to  the  conclusion 
that  this  motion  should  have  been  sustained. 

Seventh  Avenue,  in  the  city  of  Evansville,  is  a  street  thirty 
feet  in  width,  which  crosses  several  tracks  of  the  appellant's 
road,  near  or  within  its  yards.  The  employees  of  appellant 
were  making  up  a  train  of  cars,  and  had  backed  across  Seventh 
Avenue,  stopping  the  engine  near  the  crossing.  While  it  stood 
in  this  position,  the  servant  of  the  appellee  approached,  upon 
Seventh  Avenue,  the  crossing,  driving  a  hutcher's  wagon,  to 
which  the  horse  was  hitched,  and  while  the  engine  remained 
stationary  the  injury  occurred.  It  is  thus  described  by  the 
witnesses.  Jacob  Schneider,  the  hoy  who  was  driving  the 
horse,  testified  as  follows : 

"I  was  in  the  employment  of  the  plaintiff  in  the  month  of 
July  last ;  on  some  day,  in  the  latter  part  of  said  month,  ins 
driving  his  horse  to  a  butcher's  wagon,aIong  Seventh  Avenue, 
in  the  city  of  Evansville,  going  to  Reitrt  saw-mil!  for  a  load 
of  sawdust.  I  was  driving  him  towards  the  railroad  track,  for 
the  purpose  of  crossing  it.  There  was  an  engine  standing  on 
the  railroad  track,  about  half  way  across  the  street  on  which  I 
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was  driving;  as  I  approached  the  track,  the  horse  became 
frightened  so  that  I  could  not  manage  him ;  there  is  a  deep 
gully  on  each  side  of  Seventh  Avenue,  at  the  place  the  railroad 
crosses  it,  which  was  filled  with  water  at  the  time  of  the  acci- 
dent; he  was  frightened  at  the  engine,  from  the  cylinder  of 
which  steam  was  escaping;  there  was  a  man  on  the  engine; 
my  &ther  ran  up  and  caught  the  horse,  and  hallooed  to  the 
man  on  the  engine, '  For  God's  sake,  stop  that  steam  I '  he 
did  not  stop  the  steam,  but  it  continued  to  escape ;  the  man 
did  nothing  but  stand  and  look  at  us  and  laugh ;  the  horse 
reared  up  two  or  three  times,  fell  back  and  broke  his  neck ;  I 
had  been  driving  the  horse  five  or  six  months;  I  belieye  the 
horse  could  have  been  safely  led  across  the  railroad,  if  the 
steam  had  been  stopped." 

On  cross-examination,  the  said  witness  testified  as  follows: 
"The  engine  was  on  the  track  in  Seventh  Avenue  where  it 
crosses  the  railroad  track,  and  was  about  half  way  across  it ; 
I  do  not  know  whether  the  valves  were  open,  bnt  steam  was 
escaping  from  the  cylinder ;  tlio  horse  became  frightened  at 
the  engine  when  he  was  thirty  yards  from  it,  so  that  I  could 
not  manage  him ;  I  could  not  turn  him  around,  because  he 
^'as  so  scared,  and  the  street  was  so  narrow ;  I  was  afraid  the 
horse  might  fall  into  the  deep  gully  at  the  sides  of  the  street; 
the  street  was  thirty  feet  wide,  and  the  horse  was  hitched  to  a 
butcher's  wagon,  and  deep  holes,  with  water  in  them,  were  on 
each  side  of  the  street ;  he  was  so  frightened  that  I  could  not 
take  him  out  of  the  wagon  ;  I  drove  him  on,  nearer  to  the  en- 
gine, because  I  could  not  hold  him;  the  horse  first  became 
alarmed  about  the  middle  of  Schaum's  malt  house ;  another 
boy,  named  Charley  Kruger,  was  with  me  in  the  wagon ;  I 
did  Dot  blindfold  him  then ;  I  had  a  handkerchief  in  the  hand 
with  which  I  was  leading  him,  but  did  not  put  it  over  his 
eyes ;  where  the  horse  was  killed  there  was  a  deep  hole  on 
each  side  of  the  street ;  my  father  unhitched  the  horse  from 
the  wagon  and  tried  to  lead  him  across  the  railroad  track." 
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The  next  witDees  was  Charley  Kruger,  who  testified  a> 
follows : 

"  I  was  with  Jacob  Schneider  when  the  horse  of  Mr. 
Schmidt  was  killed  near  Schaum'a  malt  house,  in  July  last. 
I  had  been  riding  in  the  wagon  with  him,  until  the  horse  got 
scared,  when  we  got  out  of  the  wagon.  The  horse  got  scared 
at  the  engine.  It  was  standing  on  the  comer  of  Seventh  Av- 
enue and  the  railroad  street,  and  the  steam  was  coming  out 
of  it.  Hr.  Schneider  took  hold  of  the  horse  and  told  the 
man  on  the  engine,  '  For  God's  sake,  stop  that  steam  I '  Mr. 
Schneider  took  the  horse  out  of  the  wagon,  and  he  reared  up 
and  fell  back,  and  broke  hia  neck.  The  steam  kept  coming 
out  of  the  engine  all  the  time." 

On  cross-esami nation,  he  testified  as  follows : 

"  When  the  horse  first  got  scared  he  was  pretty  near  at  the 
middle  of  Schaum'a  malt  house.  I  saw  the  engine  then.  The 
boy  had  to  get  out  and  lead  and  bold  him." 

The  next  witness  was  Valentine  Schneider,  who  testified  a» 
follows : 

"  I  am  the  &ther  of  the  boy,  Jacob  Schneider,  who  has  tes- 
tified for  the  plaintiff  in  this  case.  I  knew  the  horse  of  An- 
ton C,  Schmidt,  that  was  killed  last  July,  on  Seventh  Avenue, 
in  the  city  of  Evansville,  and  near  the  railroad  track.  I  had 
left  my  son  about  fifteen  minutes  before  the  accident  occur- 
red, and  had  gone  into  a  saloon.  "When  I  came  out  of  the 
saloon  I  saw  the  horse;  he  was  near  the  railroad  track,  and 
was  very  much  frightened.  An  engine  was  standing  on  the 
railroad  track,  near  the  crossing,  and  st«am  was  escaping  from 
it.  The  boy  was  unable  to  manage  the  horse,  I  caught  hold 
of  the  horse  and  hallooed  to  the  man  on  the  engine,  '  For 
God's  sake,  stop  that  steam !'  He  did  not  stop  the  escape  of 
the  steam.  He  stood .  still,  and  looked  at  us.  The  horse 
reared  up,  pitched  me  around,  and  threw  me  down,  and  fell 
hack  on  the  wheel  of  the  wagon,  and  broke  his  neck.  If  the 
steam  had  not  been  escaping  from  the  engine,  I  think  he 
could  have  been  led  across  the  railroad  track." 
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Od  cTosa-exami nation,  he  said : 

"  I  did  not  try  to  lead  the  horse  away  from  the  engiae,  be- 
cause he  was  too  scared ;  he  did  not  give  me  time.  As  soon 
as  I  got  him  loose  from  the  wagon,  he  begaa  to  rear  up,  and 
threw  me  around,  and  then  fell  back  and  broke  his  neck.  He 
was  about  as  fer  from  the  railroad  track  as  from  here  to  the 
bench  in  front  of  that  man  yonder,  about  thirty  feet.  He 
"iii"a5  not  much  further  than  that  from  the  engine." 

Wm.  Jonini  testified  a.s  follows  : 

"  I  saw  the  horse  of  the  plaintiff,  when  he  was  killed ;  was 
about  seventy-five  yards  from  him;  saw  steam  escaping  from 
the  cylinders  of  the  engine." 

The  foregoing  was  all  the  testimony  of  the  plaintiff  rela- 
tive U)  the  horse's  death. 

The  appellant  produced  a  couple  of  witnesses  who  testified 
as  to  the  place  where  the  horse  became  frightened,  and  ite 
distance  from  the  crossing.     Lewis  Geiger  testified : 

"I  was  at  work  in  Schaum's  malt  house  on  the  day  the 
plaintiff's  horse  was  killed.  I  saw  the  horse  in  front  of  the 
malt  house ;  he  was  in  charge  of  two  boys,  of  whom  Charley 
Kruger  was  one.  I  did  not  know  the  other  boy.  The  horse 
seemed  to  be  frightened  at  the  railroad,  or  something  in  that 
direction.  The  boysgot  out  of  the  wagon,  *  *  *  *  and 
started,  leading  him  towards  the  railroad.  When  in  front  of 
the  malt  house  he  was  one  hundred  and  fifty  or  one  hundred 
and  ninety  feet  from  the  railroad." 

Henry  Bruner  testified : 

"I  saw  him  in  charge  of  Jacob  Schneider  and  Charlie 
Kroger,  when  in  front  of  the  malt  house.  He  was  frightened 
at  the  railroad,  and  the  boys  *  *  *  *  led  him  towards 
the  road." 

The  engineer  testified,  that  they  were  making  up  a  train 
of  cars ;  that  he  was  looking  back  for  a  signal  from  the  brake- 
man  to  go  forward,  and  that  when  he  received  it  he  turned, 
reversed  his  engine,  and  at  that  instant  saw  the  horse  and 
man,  and  heard  the  man  call  to  him,  as  he  understood  him, 


270  SUPREME  COUKT  OF  INDIANA, 

The  Lonisville  and  Nashville  Railroad  Company  i>.  Schmidt 

"  to  stop  that  machine ; "  that  he  did  not  start  the  engine  un- 
til after  the  horee  had  killed  himself,  and  that  no  more  steam 
was  escaping  than  was  usual. 

Coaceding  that  the  engine  was  standing  so  near  the  crosfr- 
ing  as  to  amount  to  a  practical  obstruction  of  the  street,  tlie 
question  remains  whether  the  servant  nf  the  appellee  was  not 
guilty  of  negligence  in  attempting  to  take  the  horse  across 
the  track  in  front  of  the  engine  after  the  horse  had  become 
frightened.  The  undisputed  iBCts  are,  that  when  the  horse 
was  driven  to  the  malt  house,  distant  from  the  crossing  at 
least  one  hundred  and  lifty  feet,  he  became  so  frightened  at 
the  engine  in  front  of  him  that  the  boy  who  was  driving  him 
got  out  of  the  wagon  and  attempted  to  lead  him  toward  the 
crossing.  He  succeeded  in  leading  him  from  one-half  to  two- 
thirds  of  the  distance,  when  he  became  so  frightened  as  to  be 
unmanageable,  and  then  the  boy's  father  caught  the  horse, 
unloosed  him  from  the  wagon,  and  immediately  thereafter 
the  horse  reared,  fell  back  and  killed  himself.  At  this  time 
he  was  near  the  engine,  and  the  parties  having  the  horse  in 
charge  were  attempting  to  take  him  across  the  track.  This 
they  suppose  could  have  been  successfully  done  had  the  steam 
not  been  allowed  to  escape.  These  acts  clearly  constitute 
contributorj-  negligence  upon  the  part  of  the  appellee.  The 
boy  in  charge  of  the  horse  was  bound  to  use  ordinary  care 
and  diligence  in  taking  him  across  the  track,  so  as  to  avoid 
injury.  Ordinary  care  is  that  degree  of  care  that  a  person 
of  ordinary  prudence  will  use,  so  as  to  avoid  injury  under 
the  particular  circumstances  of  the  case.  It  is  well  settled 
that  a  recovery  can  not  be  sustained  when  the  injury  could 
have  been  avoided  by  the  exercise  of  ordinary  care  and  pru- 
dence. The  Toledo,  etc.,  R.  W.  Co.  v.  Goddard,  25  Ind.  J  85, 
and  authorities  cited. 

When  the  horse  at  the  malt  house  first  became  frightened, 
it  was  the  duty  of  the  boy  iu  charge  of  him  to  have  stopped 
and  waited  until  the  engine  had  moved  away,  so  that  the  horse 
oould  have  been  safely  driven  across  the  track,  or  to  ha^-e 
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turned  and  avoided  the  danger  to  which  the  engine  exposed 
him.  At  this  time  the  boy  could  have  controlled  the  horse, 
and  could  easily  have  avoided  the  danger ;  but  instead  of  do- 
ing this,  with  the  engine  in  full  view,  and  with  full  notice  that 
the  horse  was  then  frightened  by  it,  he  led  the  horse  toward 
it  until  he  reached  a  part  of  the  street  wher^  it  was  difficult, 
if  not  impossible,  to  turn,  and  until  the  horse,  in  his  fright, 
reared,  fell,  and  killed  himself.  These  acts  upon  the  part  of 
the  appellee's  servant  amount  to  an  assumption  of  the  risk  in 
attempting  to  lead  the  horse  over  the  crossing,  and  the  appel- 
lee must  himself  bear  the  loss.  Bmker  v.  Tovm  of  Govington, 
69  Ind.  33,  and  authorities  cited. 

This  conclusion  renders  it  unnecessary  to  determine  whether 
the  evidence  shows  negligence  upon  the  part  of  appellant. 

For  these  reasons,  we  think  the  court  erred  in  refusing  to 
grant  a  new  trial,  and  that  the  judgment  should  be  reversed. 

Pbb  Cubiah. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellee's  costs. 


Dn  Pont  bt  ad.  v.  Beck. 

PLKun^a. —  J^miSBory  yale. — ComndenUioa. —  Irrelevant  Averment*. — De- 
murrer.— A  proiuiasorj  note  imports  a  consideration,  and  consequentlf 
aTerments  in  a  complaint  on  »uch  note,  concerning  the  origin  and  nature 
of  the  consideration,  are  irrelevant  and  not  to  be  considered  on  demurrer. 

Same. — Anttdpatum  of  De/enee.—It  is  not  proper,  io  anticipation  of  the  de- 
fence, to  aver  in  the  complaint  matters  which  do  not  aid  the  statement 
ofthecanse  of  action. 

Baukruptct. — Fidiaiary  DAt. — DweAorje. — Fador  or  Ormnweum  MerthanL 
— The  obligation  of  a  factor  or  commisgion  merchant  to  tiia  principal 
tor  the  proceeds  of  goods  8old  is  not,  under  the  bankruptcy  law  of  1867, 
■  fidociaiy  debt,  and  is,  therefore,  discharged  bj  a  discharge  in  bank- 
ruptcy. 
From  the  Marion  Circuit  Court. 
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P.  W.  BaHholoman,  for  appellauts. 

A.  T.  Beck  and  J.  A.  Buchanan,  for  appellees. 

Woods,  J. — The  appellants  sue<l  the  appellees  upon  a  prom- 
issory note,  alleging  that  the  plaintiffs  had  consigned  goods 
to  the  defendants  to  sell  for  the  plaintiffs,  the  proceeds  of 
sales  to  be  held  by  the  defendants  in  trust  for  and  to  be 
paid  over  to  the  piaintiflfe,  less  tUe  commission  due  the  de- 
fendants tor  selling;  and  that  on  the  23d  day  of  April, 
1878,  the  defendants  had  in  their  hands,  belonging  to  the 
plaintiffs,  $2,898,  which  they  had  unlawfully  and  fraudulently 
converted  to  their  own  use,  and  upon  demand  refused  to  pay 
plaintiffs;  and,  as  an  evidence  of  the  indebtedness,  executed 
to  the  plaintiffs  their  promissory  note,  a  copy  of  which  is 
filed  with  the  complaint,  etc. 

According  to  the  copy  given,  the  not«  was  payable  one  day 
after  date,  to  the  order  of  the  plaintiffs  at  Fletcher's  Bank, 
Indianapolis,  Indiana. 

Contemporaneously  with  the  making  of  the  note,  the  parties 
entered  into  an  agreement  which  is  also  made  an  exhibit  with 
the  complaint,  whereby  it  was  stipulated  that  the  note  might 
be  paid  in  specified  instalments,  and  that  the  payees  should 
not  commence  suit  on  the  note  so  long  as  the  instalments 
were  promptly  paid,  unless  the  makers  should  become  insol- 
vent so  as  to  endanger  the  rights  of  the  payees  in  any  way, 
in  which  case  they  might  take  such  course  as  would  best  se- 
cure their  claim. 

This  agreement  by  its  terms  purports  to  be  upon  or  an- 
nexed to  the  note. 

The  defendants  each  answered  a  discharge  in  bankruptcy 
by  the  District  Court  of  the  United  States  for  the  District  of 
Indiana,  their  discharges  bearing  date  July  9th,  1878. 

The  court  having  overruled  their  demurrers  to  these  an- 
swers, the  appellants  excepted,  and  have  assigned  the  ruling 
as  error  here. 

The  question  discussed  by  counsel  is,  wheUier,  upon  tlie 
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facts  Btated  in  the  complaint,  the  debt  sued  on  is  shown  to  be 
of  such  a  character  as  to  come  within  section  246  of  the  bank- 
ruptcy act  of  1867,  R.  8.  U.  8.  1878,  section  5117,  which 
reads :  "  No  debt  created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while 
acting  in  a  fiduciary  character,  shall  be  discharged  by  proceed- 
ings in  bankruptcy;  butthe  debt  may  be  proved,and  the  div- 
idend thereon  shall  be  a  payment  on  account  of  such  debt." 

The  appellants  contend  that  the  debt  in  this  instance  is 
shown  to  have  been  created  by  the  fraud  of  the  bankrupts,  and 
also  while  they  were  acting  in  a  fiduciary  character. 

Disputing  this,  counsel  for  the  appellees  claim  that  if  it  were 
so  the  appellants,  by  taking  and  suing  upon  the  note,  have 
waived  the  right  so  to  treat  the  indebtedness,  putting  them- 
selves in  the  position  of  ordinary  creditors,  holdingtbe  debtor's 
promise  to  pay. 

It  is  a  familiar  rule  of  practice  and  pleading,  that  a  demur- 
rer to  an  answer  or  reply  searches  the  antecedent  pli?adings, 
and,  also,  that  the  demurrer  admits  what  is  well  pleaded,  and 
nothing  more. 

The  ruling  upon  the  demurrers  to  the  answers,  therefore, 
brings  under  consideration  the  allegations  of  the  complaint 
only  in  so  far  as  they  were  pertinent  and  essential  to  the  state- 
ment of  the  cause  of  action  sued  on. 

The  cause  of  action  in  this  case  was  the  promissory  note, 
which  in  itself  imports  a  sufficient  consideration.  The  alle- 
gations concerning  the  transactions  out  of  which  the  consid- 
eration arose,  and  what  the  consideration  was,  are  irrelevant  and 
immaterial,  put  in  evidently  for  the  purpose  of  anticipating 
the  defence,  but  unavailing  for  that  purpose,  because,  by  the 
rules  of  good  pleading,  they  ought  to  be  set  up,  if  at  all,  in 
the  reply,  and  when  found  in  the  complaint  must  be  rejected 
as  surplusage. 

But,  aside  from  this  view  of  the  pleadings,  we  are  of  opinion 
that  the  ruling  of  the  court  was  right. 
Vol.  81.— 18 
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Under  the  law  of  1841,  it  was  held  that  the  exception  in 
reference  to  fiduciary  obligations  embraced  technical  or  spe- 
cial trusts  only,  such  as  those  of  "executor,"  "administrator," 
"guardian"  or  "trustee,"  which  were  named  in  the  act,  and 
that  a  factor's  liability  to  his  principal  was  not  included. 
Chapman  v.  Forsylhe,  2  How.  202.  The  phraseology  of  the 
act  of  1867,  is  in  this  respect  somewhat  different,  and  there- 
has  been  some  contrariety  of  opinion  and  of  decision  upon 
its  interpretation ;  but  the  weight  of  authority  and  the  better 
reason  seem  to  be  to  the  effect  that  the  latter  act  is  in  sub- 
stance  and  effect  a  re-enactment  of  the  former  in  this  particu- 
lar, and,  therefore,  to  be  construed  as  including  in  the  class  of 
"  fiduciary  "  debts  technical  trudts  only,  and  not  those  implied 
by  law  from  contracts  of  agency  or  bailment.  See  following 
cases,and  cases  cited  therein:  Woodieardy.  T<mme, 127  Mast-. 
41  (S.  C.  34  Am.  R.  337) ;  Hennequin  v.  Clews,  77  N.  Y.  427 
(S.  C.  33  Am.  R.  641);  Gremv.  Chilton,  67  Miss.  598  (S.  C. 
34  Am.  R.  483) ;  WooUey  v.  Cade,  54  Ala.  378  (S.  C.  15  N. 
B.  Reg.  238,  and  25  Am.  R.  711) ;  Curtis  v.  Waririff,  92  P%. 
St.  104.  See  also  Desobry  v.  TUe,  31  La.  An.  809  (S.  C. 
33  Am.  R.  232). 

Judgment  affirmed,  with  costs. 


No.  8387. 

Bole  ex  al.  v.  Kewberqeb. 

JODSKENT. — MiOakt. — Error  q/'  La/e. — Comptahd. — A  complaint  to  comet 
a  Jud^ent  for  mistake,  whicli  does  not  show  nnj  mislake  in  the  entiy, 
but  metely  an  error  of  law,  is  insufficient,  and  no  relief  can  be  granted 

Same.— 5fenfs  Salt.— FatelomiTe.— Bona  fWe  i^re*a*er,— A'plii*.— The 
order  of  sale  on  foreclosure  of  a  mortage  ia  the  sheriS''e  suthoritj  to 
sell,  and  if  he  sell  to  the  plaintifffor  the  whole  debt  (the  order  being  to 
make  onl/  a  part)  more  of  the  mortgaged  property  than  is  directed  by 
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the  order,  the  tatter  is  not  a  bonafidt  putchaeei  without  notice  of  the  Ir- 
t^fnluit}',  bat  of  such  sate  the  defeodant  ma;  be  relieved,  and  on  his 
fnjet  the  court  maj  coDfirm  title  in  the  plaintiff  to  u>  much  of  the 
propertras  was  dii«ctedtobe  »old,and  adjudge  the  rest  to  the  defendant. 
Saxk — B^omialion  of  J-udgmaU  of  Foredoture. — Where,  on  cotuplaint  to 
foreclose  a  mortgage  to  eecureseveral  inxtalmenta,  the  judgment  directed 
the  tale  of  a  part  of  the  lands  mortgaged  to  make  the  amount  of  the  in- 
ilalmenis  then  due — being  silent  as  to  the  instalments  not  due — and  the 
sheriff  Bella  the  ahok  of  the  lands  to  the  plaintiff,  the  latter  can  not  bf 
complaint,  without  showing  that  the  judgment  entered  was  other  than 
the  court  intended,  obtain  its  reformation;  and  it  is  doubtful  whether 
he  can,  bj  an  ori^naL  suit,  have  any  relief. 

From  the  Grant  Circuit  Court. 

W.  L.  Lenfeatey  and  J.  H.  Gompton,  for  appetlants. 
A.  Steele,  R.  T.  St.  John  and  L.  Neaberger,  for  appellee. 

£lliott,  C.  J. — The  material  &cts  stated  in  the  complaint 
of  the  appellee,  who  waa  the  plaintifT  below,  are  these :  At 
the  September  term,  1877,  of  the  Grant  Circuit  Court,  the  ap- 
pellee instituted  an  action  to  foreclose  a  mortgage  executed 
to  him  by  the  appellants,  to  secure  the  payment  of  four  prom- 
issory notes,  two  of  which  were  then  due ;  the  appellants  did 
not  appear  to  the  action,  and  judgment  was  rendered  against 
them  upon  de&ult.  The  judgment  was  rendered  for  the  sum 
due;  the  sum  evidenced  by  the  notes  not  due  was  stated  in 
the  decree,  but  the  order  was  to  sell  sixty  acres  to  satisfy  the 
sum  due,  and  no  provision  was  made  as  to  the  sum  not  due. 
The  mortgage  described  one  hundred  acres  of  land,  but  the 
decree  directed  that  only  sixty  should  be  sold.  The  sheriff 
received  a  copy  of  the  decree,  and  advertised  and  sold  the 
one  hundred  acres  described  in  the  mort.gage.  Appellee  was 
the  purchaser;  at  the  time  of  his  purchase  he  received  from 
the  sheriff  a  certificate,  and  one  year  tfaereai^r  a  deed.  The 
prayer  of  his  present  complaint  is  that  the  judgment  be  re- 
formed by  inserting  therein  a  provision  for  the  issuing  of  a 
second  execution,  and  that  the  sale  made  by  the  sheriff  be  set 
aside. 

The  complaint  does  not  state  fecta  entitling  the  appellee  to 
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a  correction  of  the  decree  entered  in  the  foreclosure  suit.  A 
party  who  asks  the  reformation  or  correction  of  a  judgment 
or  decree  nkust  state  such  facts  as  show  some  material  mis- 
take. There  are  no  &ctB  stated  fortifying  the  inference  that 
there  was  any  mistake  in  the  decree  rendered  in  the  action 
upon  the  mortgage.  It  is  not  shown  that  appellee  did  not 
obtain  just  such  a  decree  as  he  sought.  Ah  there  was  no 
appearance  there  was  nothing  to  prevent  him  from  obtaining 
a  decree  directing  a  sale  of  all  the  land,  had  such  been  the 
intention  of  the  court.  There  is  nothing  to  show  that  be  in- 
tended that  the  decree  should  order  the  sale  of  all  the  prop- 
erty embraced  in  ihe  mortgage,  nor  is  there  anything  to  show 
that  the  court  did  not  intend  that  sixty  acres  and  do  more 
should  be  sold.  For  anything  that  appears,  both  the  appellee 
and  the  court  may  have  considered  sixty  acres  as  amply  suffi- 
cient to  satisfy  the  appellee's  mortgage.  At  all  events,  there 
are  no  facts  averred,  from  which  it  can  be  inferred  that  the 
court  intended  to  enter  any  other  decree  than  that  which  was 
■  entered  upon  appellee's  own  motion.  A  party  who  receives 
such  a  decree  as  he  asks,  and  such  as  the  court  intended  to 
grant  him,  can  not  have  a  reformation  upon  the  ground  of 
mistake.  If  the  court  was  wrong  in  point  of  law,  there  is  a 
remedy,  but  not  such  a  remedy  as  that  here  adopted  by  the 
appellee. 

A  sheriff  who  sells  upon  a  decree  of  foreclosure  must  sell 
the  property  therein  described.  The  order  of  the  court  is  the 
sheriff's  authority.  It  is  his  duty  to  sell  the  property  de- 
scribed in  the  decree  issued  to  him.  This  much  is  plain.  The 
effect  of  a  departure  from  the  order  contained  in  the  decree 
can  not  be  allowed  to  injuriously  affect  the  rights  of  the 
debtor,  or  those  claiming  through  him.  But  this  hardly 
meets  the  case  now  before  us^ 

An  execution  plaintiff,  who  purchases  at  his  own  sale,  i-^ 
not  a  boTia  Jide  purchaser  in  such  a  sense  as  to  entitle  him  to 
claim  title  free  from  infirmities  arising  from  irregularities 
committed  by  the  sheriff.    Upon  the  contrary,  it  is  well  settled 
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that  an  executioo  plaiatiiT,  who  purchases  at  his  own  sale,  is 
cbai^eable  with  notice  of  all  irregularities.  In  Meredith  v. 
Ghanceif,  59  lad.  466,  WoRDEN,  J.,  delivering  the  opinion 
of  the  court,  said :  "  But  it  has  long  been  settled  in  this  State, 
that  the  plaintiff  in  an  execution,  purchasing  the  property  at 
sheriff's  sale,  is  chargeable  with  notice  of  all  irregularities." 
Sharpe  v.  Davis,  76  Ind.  17;  Stottenburg  v.  Same,  75  Ind. 
538 ;  Piei  v.  Brayer,  30  Ind.  332 ;  Hamilton  v.  Burch,  28 
Ind.  233 ;  Keen  v.  Preston,  24  Ind.  395 ;  Raid)  v.  Heath,  8 
Blackf.  575;  Harrison  v.  Doe,  2  Blackf.  1.  The  appellee 
was  bound  to  know,  and  in  contemplation  of  law  did  know, 
that  the  sheriff  had  no  right  to  sell  more  than  sixty  acres. 
As  the  appellee,  with  full  knowledge  of  all  the  facts,  volun- 
tarily placed  himself  in  the  position  from  which  he  now  asks 
the  court  to  extricate  him,  it  is  very  doubtful  whether  he  has 
made  any  case  entitling  him  to  relief  But  we  do  not  deem 
it  necessary  to  place  our  decision  upon  the  complaint,  for  the 
counter-claim  of  the  apiK'Ilauts  exhibits  the  case  more  fully 
than  the  complaint.  This  pleading  admits  the  allegations  of 
the  complaint  concerning  the  foreclosure  suit  and  decree, 
avers  that  the  one-hundred-acre  tract  was  advertised  and  sold, 
that  the  appellees  bid  therefor  the  full  amount  of  his  mort- 
gage, including  principal,  interest,  and  costs,  and  that  he  re- 
ceived a  deed  for  one  hundred  acres,  when  he  was  entitled  to 
a  conveyance  for  only  sixty  acres.  The  prayer  is  that  the 
appellee  be  decreed  to  be  the  owner  of  sixty  acres,  and  that 
the  remaining  forty  acres  be  declared  free  from  the  lien  of 
said  judgment  and  mortgage.  We  think  that  the  counter- 
claim concedes  to  the  appellee  full  as  much,  and  perhaps  more, 
than  he  is  entitled  to  receive.  If  he  can,  as  the  couuter-claim 
tenders  him,  secure  title  to  sixty  acres  of  land,  he  is  receiving 
as  much  as  by  any  possibility  he  can  legally  or  ri^tfully  ob- 
tain. With  this  he  ought  to  be  content.  As  the  counter- 
claim expressly  offers  the  appellee  the  sixty  acres,  the  court 
may  well  adjudge  it  to.  him  without  stopping  to  enquire  bow 
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it  would  be  if  tbe  appellaot  were  resisting  his  right  to  any 
of  the  land. 

Judgment  reversed,  with  instructiooB  to  overrule  the  de- 
murrer to  the  appellant's  counter  claim,  and  for  further  pro- 
ceediogs  in  accordance  with  this  opinion. 


Lewis  et  al.  v.  Habrison  et  al. 

Pabtnebship.— CSiattd  MaHgage.—lAtn.— Principal  and  Sur^.—Vfben,  by 
tbe  contract  of  copartoersbip,  it  is  stipulated  that  one  partner  shall 
hold  ft  lien  upon  the  property  of  the  firm,  as  indemnity  for  any  liabilitj 
he  maj  incur  as  suretj  for  the  other,  and  afterwards  tbe  other  partner 
mortgages  his  interest  in  the  partnership  property  to  a  third  persoD, 
without  notice  of  thia  stipulation,  the  mortgage  will  be  postponed  in 
favor  of  the  lien  created  bf  the  stipulation,  themortgageebeingchai^ 
with  notice  of  the  latter.     Woods,  J.,  dissents. 

From  the  Moi^n  Circuit  Court. 

W.  S.  Shirhy,  J.  V.  MUchsa,  T.  A.  Hendruska,  C.  Saker,  0. 
B.  Hord  and  A.  W.  Hendrieka,  for  appellants. 

/.  H.  Jordan,  W.  R.  Harrison  and  W.  E.  McChrd,  for  ap- 
pellees. 

XiBLACK,  J. — The  complaint  in  this  case  was  by  James  A. 
Lewis,  Perry  F.  Douglass  and  Calvin  F.  Sims,  against  Heiuy 
Sims  and  Felix  A.  Rinehart,  upon  two  chattel  mort^ges,  ei- 
ecuted  by  Binehart  to  the  plaintifi^  upon  his  interest  in  cer- 
tain partnership  property,  owned  and  held  by  the  said  Rine- 
hart  and  Henry  Sims,  as  partners  in  the  business  of  &rming, 
to  secure  the  plaintiffs  as  the  endorsers  and  sureties  upon  a 
bill  of  exchange  held  by  Samuel  M.  Mitchell,  on  which  Rine- 
hart  was  principal,  alleging  that  the  plaintiff  had  been  com- 
pelled to  pay  the  bill  of  exchange;  that  Binehart  had  no  other 
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property  than  that  so  mortgi^ed  hy  him,  and  praying  a  set- 
tlement of  the  partnership  business,  and  a  foreclosure  of  the 
mortgages  on  Rinehart's  separate  interest  in  the  partnership 
property. 

Rinehart  made  de&ult.  The  defendant  Sims  answered  in 
^neral  denial,  and  by  way  of  cross  complaint  claimed  a  lien 
upon  Rinehart's  interest  in  the  partnership  property  to  secure 
him  in  money  loaned  to  Rinehart  on  partnership  account, 
aodthe  individual  accountof  the  said  Rinehart;  also  to  secure 
him  as  surety  on  a  bill  in  bank,  the  private  debt  of  Rinehart, 
which  lien  the  said  defendant  Sims  averred  was  reserved  to 
him  by  the  articles  of  partnership  between  him  and  Rinehart. 

The  defendant  Sims,  after  filing  his  answer  and  cross  com- 
plaint, died,  and  William  R.  Harrison,  having  been  appointed 
administrator  of  his  estate,  was  substituted  as  defendant  in 
his  stead. 

Issue  being  joined,  the  cause  was  submitted  to  the  court  for 
trial,  and,  at  the  request  of  the  plaintiff,  the  court  made  a  spe- 
cial finding  of  the  facta,  which  may  be  summarized  as  fol- 
lows: 

That  on  the  1st  day  of  February,  1864,  Henry  Sims  and 
Felix  A.  Rinehart  entered  into  partnership  in  the  business  of 
firming,  for  the  period  of  one  year,  for  the  purpose  of  baring 
firmed,  for  their  joint  benefit,  a  certain  &rm  belonging  to  the 
said  Henry  Sims,  known  as  the  Jackson  farm,  and  situate  near 
Martinsville,  Indiana,  the  said  Sims  to  furnish  the  fiirm,  and 
the  sud  Rinehart  the  labor,  and  the  proceeds  to  be  divided 
equally,  in  accordance  with  written  articles  of  partnership 
mutually  signed  by  the  parties ;  that  on  the  same  day  Rine- 
hart executed  to  the  said  Henry  Sims  a  mortgage  on  hia  in- 
terest in  certain  personal  property  then  on  the  Jackson  &rm 
and  belonging  to  him  and  the  said  Sims  as  partners,  as  above 
stated,  to  secure  the  payment  of  a  note  of  even  date  and  pay- 
^le  one  year  after  date,  for  $265.26,  which  mortgage  was 
duly  recorded  on  the  next  day  after  its  execution ;  that  said 
mortgage  has  since  been  fully  satisfied  and  discharged;  that. 
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during  the  progressof  the  partnership,  entered  into  as  above,  to 
wit,  sometime  in  the  year  1 866,  Riachurt  became  indebted  to  Hie 
First  N^ationalBaokof  Martiosville,  upon  hisprivate account, 
and  made  a  note  to  such  bank  for  such  indebtedness,  with  the 
defendant  Sims  as  his  surety ;  that  all  the  stock,  implements 
and  other  personal  property  used  iu  carrying  on  their  part- 
nership business,  were  owned  and  held  by  the  defendants  Sims 
and  Kinehart  equally ;  that  they  also  owned  and  held  all  the 
stock  raised  on,  and  the  products  of,  the  &rm  equally ;  that 
their  partnership  business  was  continued  and  carried  on  under 
their  articles  of  partnership,  herein  above  referred  to,  until 
the  16th  day  of  August,  1871,  when  a  new  agreement  in  writ- 
ing, concerning  such  partnership,  covering  the  period  of  one 
year,  was  mutually  executed  by  them,  by  which  the  partner- 
ship was  extended  to,  and  made  to  embrace,  another  ferm, 
known  as  the  Holbrook  farm ;  that,  by  this  new  agreement, 
the  defendant  Sims  was  described  as  the  party  of  the  first  part, 
and  the  said  Rinehart  as  the  party  of  the  second  part,  it  being 
stipulated  therein  that  Rinehart  was  to  do  all  the  work,  and 
to  make  all  necessary  repairs,  on  both  farms,  such  repairs  to 
be  made  under  the  direction,  and  with  the  consent,  of  the  said 
Sims,  and  to  extend  to  the  farming  implements  and  everything 
else  used  by  the  firm,  and  that  Rinehart  was  not  to  cut  any 
timber,  nor  to  sell  or  otherwise  dispose  of  any  stock,  grain 
or  other  property,  on  either  of  said  farms,  without  the  sanc- 
tion of  the  said  Sims ;  that  this  new  agreement  concluded  as 
follows :  "  The  party  of  the  first  jiart  to  hold  and  have  a  Hen 
on  all  property  now  belonging  to  said  firm,  until  the  opera- 
tion of  the  year  is  settled  up  between  the  said  Sims  and  Rine- 
hart, consisting  of  stock,  corn,  implements  and  everything 
else  on  said  &rm,  to  secure  the  said  Sims  for  money  advanced 
and  endorsing  bank  notes,  etc.,  or  any  other  liability ; "  that 
afterwards  it  was  mutually  agreed  that  this  new  contract  of 
partnership  should  ran  for  an  indefinite  period  of  time;  that 
the  increased  assets  of  the  firm,  under  the  new  contract  of 
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partoerahip,  were  owned  and  held  as  before,  by  both  partners 
equally ;  that  the  bank  debt  of  Riaehart,  referred  to  as  above, 
had  been  renewed  from  time  to  time,  by  Rinehart,  witli  Sims 
as  his  surety,  aad  remained  then  unpaid ;  that  said  firm  car- 
ried on  itfi  &rming  operations  under  said  last  named  articles 
of  partnership,  until  the  death  of  Sims,  which  took  place  on 
the  11th  day  of  October,  1877  ;  that  said  new  articles  of  part- 
nership were  neither  acknowledged  nor  recorded,  as  is  pro- 
vided by  law  for  the  acknowledgment  and  recording  of  mort- 
gages, or  other  conveyances,  nor  in  any  other  manner  what- 
ever; that  since  the  death  of  Sims,  to  wit,  in  May,  1878,  the 
said  Harrison,  as  his  administrator,  was  compelled  to  pay, 
and  did  pay,  the  bank  debt  of  Rinehart,  for  which  said  Sims 
WHS  surety,  as  above  set  forth,  the  bank  having  taken  judg> 
ment  against  Sims  as  such  surety;  that,  in  the  execution  of 
said  new  articles  of  partnership,  it  was  the  intention  of  both 
Rinehart  and  Sims  that  such  articles  should  create  a  lieu  in 
favor  of  Sims  on  all  the  partnership  pro])erty,  to  secure  him 
in  his  suretyship  for  Rinehart  on  said  Itank  debt,  and  that  it 
was  understood  that  such  a  lien  had  been  created,  up  to  and 
until  the  commencement  of  this  action;  that  Rinehart  has 
never  repaid  to  the  estate  of  Sims  the  amount  of  money,  or 
any  part  thereof,  paidby  Harrison,  as  the  administrator  of  such 
estate,  in  discharge  of  the  bank  debt  of  the  said  Rinehart,  and 
that  there  was  then  due  to  said  estate  for  money  so  paid  by 
t^e  said  Harrison,  the  sum  of  $1,367,50 ;  that,  in  carrying  on 
the  partnership  business,  Rinehart  was  compelled  to  employ 
persons  to  assist  him  in  doing  the  work  on  the  farms,  which 
he  had  obligated  himself  to  perform ;  that  he  paid  these  per- 
sons in  part  by  orders  on  merchants  for  goods,  which  were 
given  and  accepted  npon  his  individual  credit ;  that  he  also 
borrowed  money  with  which  he  hired  laborers  to  assist  him 
CD  the  &rms ;  that  in  this  way  he  became  indebted  to  Samuel 
M.  Mitchell  in  the  sum  of  |730,  about  $300  of  which  was  for 
goods  BO  furnished  on  orders,  and  the  rest  for  money  borrowed ; 
that,  on  the  21st  day  of  January',  1876,  Rinehart  gave  his  in- 
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dividual  note  to  the  said  Mitchell  for  the  sum  in  which  he  had 
80  become  indebted,  with  the  plaintiffs  as  his  sureties;  that 
afterwards,  to  wit,  on  the  20th  day  of  April,  1877,  the  said 
Rinehart  gave  the  plaintiffs  the  first  mortgage  sued  on,  and 
on  the  17th  day  of  May,  1877,  he  executed  the  second  mort- 
gage in  suit,  to  secure  the  plaintiffs  on  account  of  their  lia- 
bility as  sureties  on  said  note  to  Mitchell ;  that  the  plaintifis, 
at  the  time  they  took  said  mortgages,  had  no  notice  or  knowl- 
edge of  the  existence  of  the  new  or  last  named  articles  of 
partnership  entered  into  between  Sims  and  Rinehart,  as  herein- 
above described ;  that,  when  Rinehart  executed  these  mort- 
gages, he  represented  to  the  plaintiffs  that  there  were  no  pnor 
lienson  the  property  included  within  them ;  that  both  of  these 
mortgages  to  the  plaintiff  were  recorded  within  ten  days  after 
they  were  respectively  executed ;  that,  as  such  sureties  for  the 
said  Rinehart,  the  plaintiff  have  been  compelled  to  pay,  and 
have  paid,  said  note  to  the  said  Mitchell ;  that  Rinehart  has 
in  no  manner  repaid  to  the  plaintiffs  the  amount  paid  by  them 
for  him  to  the  said  Mitchell,  or  any  part  thereof,  and  that 
there  was  then  due  to  the  plaintifis  from  Rinehart,  on  account 
of  their  payment  of  said  note  to  Mitchell,  the  sum  of  $851. 19; 
that,  at  the  timeof  theexecutioD  of  the  mortgages  to  die  plain- 
tiffs, and  at  the  time  of  the  trial,  the  condition  of  the  partner- 
ship business  was  as  follows : 

Its  total  assets  were  of  the  value  of  two  thousand,  eight 
hundred  and  fifty-three  dollars,  and  the  value  of  Uie  parUc- 
nlar  property  named  in  the  mortgages  was  two  thousand  six 
hundred  dollars ;  that  the  firm  of  Sims  &  Rinehart  owed  no 
debts  save  such  as  it  owed  to  its  own  members,  Sims  and  Rine- 
hart, respectively ;  that  during  the  transaction  of  their  part- 
nership business  the  said  Sims  &  Rinehart  had,  from  time  to 
time,  reckonings  of  their  mutual  accounts  so  &r  as  to  adjust 
their  several  advancements  to,  and  chaises  against,  the  firm, 
and  against  each  other ;  that  on  the  6th  day  of  January,  1876, 
they  had  such  a  reckoning,  and  Sims  was  found  to  be  in' 
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debted  to  Rinehart  upoD  partnership  traasactions,  which  had 
not  been  previously  adjusted  in  the  sum  of  $287.98,  for 
which  sura  Sims  executed  his  due-bill  of  that  date  to  Kine- 
hart,  which  amount  it  was  agreed  should  be  credited  on  not«8 
held  by  Sims  on  Rinehart;  that  Sims  acted  as  treasurer  and 
cashier  of  the  firm,  and  received  all  the  mouey  for  property 
■sold,  and  when  Rinehart  wanted  money  he  drew  it  from  Sims; 
that  Sims  would  soraettmes  chai^  his  advances  to  Rinehart 
on  the  partnership  books,  and  at  other  times  these  charges  on 
the  boobs  woald  be  settled  by  notes  from  Rinehart  to  Sims ; 
that  in  this  way  Sims  held  notes  on  Rinehart  at  the  time  this 
action  was  commenced  as  follows : 

One  for  $350,  dated  June  14th,  1873,  and  due  one  day  after 
date. 

Another  for  $100,  dated  August  2d,  1873,  and  also  due  one 
day  after  date. 

Another  for  $78,  dated  August  22d,  1873,  and  also  due 
one  day  after  date. 

Another  for  $40,  dated  November  18th,  1873,  and  also  due 
one  day  aft«r  date. 

Another  for  $22.13,  dated  December  13t)i,  1873,  and  also 
due  one  day  after  date. 

Another  for  $160,  dated  December  24th,  1873,  and  also 
due  one  day  aftier  date.  That  these  were  the  notes  referred  to 
in  the  due-bill  executed  by  Sims  to  Rinehart  on  the  6th  day 
of  January,  1876;  that  the  money  received  by  Rinehart  on 
these  notes,  with  the  exception  of  $140,  was  expended  by  him 
in  carryingon  the  business  of  the  firm  ;  that  after  crediting  the 
amount  of  the  due-bill  on  these  notes,  there  yet  remained 
due  to  Sims  on  such  notes  the  sum  of  $343 ;  that  in  adjust- 
ing the  partnership  accounts  the  said  sum  of  $343  should  be 
treated  as  having  been  advanced  by  Sims  out  of  his  private 
means ;  that  Rinehart  was  insolvent,  and  aside  from  hb  in- 
terest in  the  firm  had  no  property  subject  to  execution ;  that 
by  mutual  agreement  the  stock,  grain  and  the  other  property 
of  the  firm  of  Sims  &  Rinehart  have   been  sold   and   con- 
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verted  into  money,  subject  to  the  rights  of  the  several  par- 
ties hereto  in  such  stock,  grain  and  other  partnership  prop- 
erty, which  money,  by  further  agreement,  has  been  placed  in 
the  hands  of  the  defendant  Harrison,  as  administrator  of  the 
estate  of  Henry  Sims,  subject  to  the  order  of  court  in  this 
cause;  that  the  sum  of  $2,853  was  realized  from  the  sale  of 
the  entire  partnen^hip  property,  and  that  the  specific  articles 
enumerated  in  the  plaintiff's  mortgages  sold  for  the  aggregate 
sum  of  $2,600. 

As  conclusions  of  law  from  the  foregoing  facts,  the  court 
foand : 

1st.  That  of  the  said  sum  of  $2,853,  one-half,  to  wit,  the  sum 
of  $1,426.50  should  be  paid  to  the  estate  of  Henry  Sims. 

2d.  That  the  sum  of  $343,  the  balance  due  to  Sims  on  notes 
held  against  Kinehart,  ought  to  be  paid  to  the  estate  of  the 
said  Henry  Sims  out  of  the  remaining  half  of  said  sum  of 
$2,853. 

3d.  That  the  reinainder  of  said  last  named  sum,  to  wit,  the 
sum  of  $1,083.50,  ought  to  be  retained  by  the  defendant 
Harrison,  as  administrator  of  the  said  Henry  Sims'  estate, 
and  credited  upon  the  amount  paid  by  him,  as  such  adminis- 
trator, on  the  bank  indebtedness  of  Rinehart,  for  which  the 
said  Sims  was  surety. 

To  these  conclusions  of  law  the  plaintiffs  excepted,  but  the 
court,  disregarding  their  exceptions,  rendered  judgment  in 
accordance  with  the  conclusions  at  which  it  had  thus  arrived. 

The  principal,  and  indeed  the  controlling,  question  in  this 
case  is,  did  the  plaintiflfe  below,  who  are  the  apjiellants  here, 
by  their  mortgages  iu  suit,  acquire  a  priority  of  lieu  upon  the 
mortgaged  property  over  that  claimed  by  Henry  Sims  under 
the  concluding  clause  of  the  new  articles  of  partnership  set 
oat  as  above  in  the  special  finding  ? 

Collyeron  Partnership,  vol.  1,  p.  186,  in  treating  of  the  sep- 
arate interests  of  the  several  partners  in  a  firm,  and  quoting 
from  Lord  Hardwicke,  says  that,  "  When  an  account  is  to  be 
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taken,  each  is  entitled  to  be  allowed  against  the  other  every- 
thing he  has  advanced  or  brought  in  a;;  a  partnership  trans- 
action, and  to  charge  the  other  in  the  account  with  what  the 
other  has  not  brought  in,  or  has  taken  out  more  than  he  . 
ought ;  and  nothing  is  to  be  considered  his  share,  biU  the  pro- 
portion of  the  residtte  on  the  balance  of  the  account."  This 
proportion  of  the  residue  to  which  each  party  is  entitled 
upon  final  settlement  is  obviously  what  remains  to  him  after 
all  his  obligations  to  the  firm,  and  to  the  other  members 
thereof  respectively,  arising  out  of  the  contract  or  articles  of 
partnership,  have  been  fully  discharged. 

Each  partner  has  a  specific  lien  on  the  partnership  stock 
for  moneys  advanced  by  him  more  than  his  share,  for  the  use 
of  the  copartnership,  and  the  lien  of  each  partner  exists  not 
only  as  against  the  other  partners,  but  also  against  all  per- 
sons claiming  through  them  or  any  of  tbem.  Lindley  on 
Partnership,  681. 

The  note  to  the  First  National  Bank  of  Martinsville,  upon 
which  Henry  Sims  was  surety  for  Rinchart,  being  the  private 
and  individual  debt  of  Rinehart,  the  estate  of  Sims  would 
have  had  no  lien  against  the  interest  of  Rinehart  in  the  firm, 
in  the  absence  of  some  express  agreement  conferring  such  a 
lien ;  but  we  know  of  nothing  against  the  competency  of  Rine- 
hart to  stipulate  as  a  part  of  the  contract  of  partnership  for 
the  creation  of  such  a  lien  in  favor  of  his  copartner,  to  guard 
against  any  loss  or  defalcation  which  might,  incidentally  or 
otherwise,  injure  the  business  of  the  firm,ormight  injuriously 
affect  Sims  as  a  member  of  the  firm. 

Sims  and  Rinehart  having  been  in  the  joint  possession  of 
the  partnership  property  in  the  prosecution  of  their  business 
as  partners,  their  individual  creditors  were  required  to  take 
notice  of  their  respective  rights  and  interests  in  such  partner- 
ship property,  and  of  the  prior  claim  which  any  other  person, 
interested  in  the  business  of  the  partnership,  might  have  had 
against  such  property. 

No  record  of  the  articles  of  partnership  was  necessary  to 
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charge  iadividual  creditors  with  notice  of  such  rights  and 
iaterests,  and  such  prior  claims. 

The  circumstances  under  which  the  appellants  took  their 
mortgages  necessarily  put  them  upon  ijiquiiy  as  to  the  terms 
hy  which  Einehart  held  an  interest  in  the  mortgaged  properly, 
and  chained  them  with  notice  of  any  prior  claim  which  Sims, 
as  the  partner  of  Einehart,  may  have  had  upon  it. 

We  are,  therefore,  of  the  opinion  that  the  lien  of  the  estate 
of  Sims  upon  the  partnership  property  had  precedence  of  the 
liens  conferred  by  the  mortgages,  and  that  the  court  below 
did  not  err  in  the  conclusions  of  law  at  which  it  arriTed. 
Dondlan  v.  Hardy,  57  Ind.  393 ;  Over  v.  HeOierington,  66 
Ind.  365. 

The  judgment  is  affirmed,  with  costs. 

On  Petition  for  a  Eehearing. 

NiBLACE,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  case,  upon  which  elaborate  arguments  on  both  sides  have 
been  submitted. 

We  have  given  all  that  has  been  said  in  support  of,  as  well 
as  against,  the  petition  a  very  careful  consideration,  and  are 
unable  to  reach  a  conclusion  different  irom  that  announced  in 
the  original  opinion.  Much  of  the  argument  of  the  appel- 
lants is  based  upon  the  theory  that  the  stipulation  for  the  in- 
demnity of  Sims  for  advancements  to  and  on  account  of  liabil- 
ities incurred  for  Rinehart,  contained  in  the  agreement  of 
partnership,  was  inoperative  as  against  them,  because  the 
agreement  containing  the  stipulation  was  not  recorded,  and 
because  it  was  not  shown  that  they  had  actual  notice  of  the 
existence  of  such  a  stipulation  at  the  time  they  took  their  chat- 
tel mortgages,  thus  assuming  that  so  much  of  the  agreement 
as  related  to  such  indemnity  was  analogous  to  and  stood  upon 
the  same  footing  with  a  chattel  mortg^e. 

In  that  respect  the  appellants  are  in  error,  as  it  was  not 
necessary  that  the  contract  or  agreement  of  partnership  should 
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be  even  iu  writing,  much  less  that  it  should  have  been  re- 
corded. Collyer  OQ  Partnership,  section  3 ;  Holmes  v.  3£c- 
Oray,  51  Ind.  358. 

The  general  rule  is,  that  the  purchaser  or  assignee  of  per- 
sonal property  acquires  no  better  or  greater  title  to  it  than  the  . 
vendor  or  assignor  had  in  it,  and  that  no  writing  is  necessary 
for  the  sale  or  assignment  of  that  class  of  property.  It  is 
only  when  the  statute  of  frauds  intervenes^that  a  writing,  or  the 
record  of  a  writing,  becomes  necessary.  That  statute  pro- 
vides that  no  assignment  of  personal  property  by  way  of  mort- 
gage shall  be  valid  as  againstthird  persons,  where  possession 
of  the  property  is  not  delivered  to  the  mortgagee,  unless  in 
writing,  and  duly  acknowledged  and  recorded,  but  neither  that 
nor  any  other  statute  contains  any  similar  provision  as  appli- 
cable to  articles  of  partnership.  1  R.  S.  1876,  p.  505,  sec- 
tion 10,  Persons,  therefore,  acquiring,  or  attempting  to  ac- 
quire, an  interest  in  personal  property  held  in  partnership, 
must  take  notice  of  the  tenure  by  which  such  property  is  held, 
and  must  necessarily  incur  all  the  risks  incident  to  the  ac- 
quisition of  that  class  of  property  from  whomsoever  obtained. 

The  facts  found  by  the  court  show  that,  at  the  time  the  ap- 
pellants obtained  their  mortgages  on  the  property  in  contro- 
versy, the  property  was  held  by  and  in  the  actual  possession 
of  the  firm  of  Sims  &  Rinehart,  under  an  agreement  with 
Rinehart  that  none  of  it  should  be  sold,  or  otherwise  disposed 
of,  without  the  consent  of  Sims,  and  that  Sims  was  to  continue 
to  hold  and  have  a  lien  upon  all  of  said  property,  to  secure 
him  gainst  advances  made  to,  and  liabilities  incurred  on  ac- 
count of,  Rinehart,  presumably  to  enable  Rinehart  to  better 
perform  the  obligations  he  had  assumed  as  a  member  of  the 
firm.  That  agreement  not  only  continued  Sims  in  the  pos- 
session of  the  property,  but  greatly  increased  his  authority  and 
personal  control  over  it,  thus  taking  the  security  it  afforded 
out  of  the  provisions  of  section  10  of  the  statute  of  frauds, 

In  the  light  of  these  &cts,  it  has  not  been,  and  we  think 
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can  not  reasonably  be,  conteoded  that  if  Rinehait  had  not 
attempted  to  mortgage  his  supposed  interest  in  the  partnership 
property,  he  would  have  liad  any  just  claim  to  any  of  the  proceeds 
of  such  property  as  against  the  estate  of  Sims.  If,  in  such  an 
event,  Rinehart  would  have  had  no  claim  to  any  portion  of 
the  proceeds  of  the  partnership  property,  we  are  utterly  un- 
able to  recall  any  principle  governing  the  transaction  of  part- 
nership business,  which  would  enable  the  appellants  to  assert 
a  greater  claim  than  Rinehart  could  have  done. 

Other  questions  are  discussed,  but  regarding  them  as  merely 
incidental,  and  entirely  subordinate  to  those  upon  which  we 
have  expressed  an  opinion  as  above,  we  deem  it  unnecessaiy 
to  extend  this  opinion  by  specifically  ruling  upon  them. 

The  petition  jbr  a  rehearing  is  overruled. 

Dissenting  Opinion. 

Woods,  J. — I  am  not  able  to  concur  in  the  decision  made, 
and  think  a  rehearing  should  be  granted. 

Passing  by  the  questions,  argued  with  great  force  by  coun- 
sel for  the  appellant,  whether  the  clause  in  the  articles  of  co- 
partnership, relied  upon  as  creating  the  alleged  lien  in  favor 
of  Sims,  created  any  lien  at  all,  and,  if  so,  whether  it  extended 
to  any  property  acquired  after  the  making  of  the  articles,  I 
am  clear  that  the  lieu  was  not  such  as  third  parties  were  bound 
to  take  notice  of  The  quotations  from  Collyer  and  Hard- 
wicke  and  from  Lindley  are  doubtless  accurate  statements  of 
the  law,  but  when  it  is  said  that  "  Each  partner  has  a  special 
lien  on  the  partnership  stock  fijr  moneys  advanced  by  him 
more  than  his  share,  for  the  use  of  the  co-partnership,  and  the 
lien  of  each  partner  exists  not  only  as  against  the  other  part- 
ners, but  also  against  all  other  persons  claiming  through 
them  or  under  them — Lindley  on  Partnership,  681,"  reference 
is  had  to  the  lien  which  grows  out  of  the  relation  of  partners 
to  each  other,  and  which  is  given  by  law  irrespective  of  any 
express  provision  therefor  in  the  articles  of  copartnership. 
Of  such  lien  the  world  is  bound  t«  take  notice.    Knowledge 
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of  the  existence  of  the  partnership  imports  and  is  knowledge 
■of  the  partnership  lien,  when  the  word  is  used  in  its  proper 
sense. 

But  when  it  is  undertaken,  by  special  agreement  incor- 
porated in  the  articles  of  copartnership,  to  stipulate  for  a  lien 
in  fiivor  of  one  of  the  copartners,  which  would  not  arise  by 
implication  of  law  from  the  fact  and  nature  of  the  partner- 
ship, without  a  stipulation  therefor,  it  seems  clear  to  me  that 
the  law  ought  to  be,  and  is,  that  such  lien  should  not  afifect 
tiie  rights  of  a  bona  Jide  third  purchaser  for  value.  Unless 
he  has  notice  to  the  contrary,  he  has  the  right  to  presume  that 
each  partner's  interest,  or  tenure,  if  that  is  the  preferable 
word,  is  subject  to  no  liens  except  for  the  discharge  of 
partnership  liabilities,  and  that  when  these  have  been  dis- 
charged, his  share  of  the  net  surplus  is  his  own,  as  absolutely 
as  any  other  form  of  property,  and  subject  to  the  imposition 
of  incumbrances  in  the  same  way,  and  only  in  the  same  way. 
That  a  partner  may  mortgage  his  interest  before  its  ascertain- 
ment, and  while  the  partnership  continues, can  not  be  doubted. 
The  prevailing  opinion  concedes  as  much. 

Now  the  doctrine  is  familiar  and  elementary,  that  the  power 
■of  a  partner  to  deal  with  the  partnership  property,  and  to 
bind  the  firm  by  contracts  made  in  the  partnership  name,  can 
not  be  limited  by  restrictions  in  the  copartnership  articles, 
unless  the  restriction  is  known  to  the  party  with  whom  he 
deals ;  and  still  stronger  is  the  reason  for  saying  that  the 
power  of  the  partner  to  deal  with  his  own  interest  in  the 
partnership  property — his  share  of  the  net  surplus  which 
■shall  remain  after  the  payment  of  partnership  liabilities— can 
not  be  restricted  by  a  stipulation  in  the  articles  for  a  lien 
which  is  not  a  partner's  lien,  but  is  for  the  securing  of  obli- 
gations, which,  in  a  legal  sense,  are  separate  from,  and  inde- 
pendent of,  the  partnership  transactions,  and  for  which,  as  is 
conceded  iu  the  prevailing  opinion,  there  would  be  do  lien 
*'  in  the  absence  of  some  express  agreement." 
Vol.  81.— 19 
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The  foUuwing  is  the  language  of  Mr.  Liodley,  p.  325: 

"  By  law  evety  member  of  an  ordinary  partnership  is  tlie- 
agent  of  the  firm,  so  &r  as  is  necessaiy  for  the  transaction  of 
its  business  in  the  ordinary  way,  and  to  this  extent  bis  author- 
ity to  act  for  the  firm  may  be  assumed  by  those  who  know 
nothing  of  the  real  limits  of  his  authority.  If  his  copartnerft 
have  restricted  his  authority  to  narrower  limits  (which  they 
are  perfectly  at  liberty  to  do),  still  they  will  be  bound  to  all 
persona  dealing  with  him  bona  fide  without  notice  of  the  re- 
striction, so  long  as  he  acts  within  the  wider  limits  set  by  lav 
as  above  explained." 

Again,  at  page  326,  the  author  says : 

"  Kestrictions  placed  by  the  partners  upon  the  powers  which 
each  shall  exercise  do  not  atfect  non-partners,  who  act  bo/na 
fide  and  without  notice  of  the  restriction." 

And  again,  at  page  682,  the  following; 

"The  lien  of  partners  on  the  partnership  property  extends, 
as  has  been  stated,  to  whatever  is  due  to  or  from  the  firm,  by 
or  to  the  members  thereof,  ae  auek.  It  does  not,  however, 
extend  to  debts  incurred  between  the  firm  and  its  member^, 
otherwise  than  in  their  character  of  members.  It  has  there- 
fore been  held  that  if  a  partner  borrowed  money  of  the  firm 
for  some  private  purpose  of  his  own,  and  then  became  bank- 
rupt, his  assignees  were  entitled  to  his  share  in  the  partner- 
ship, ascertained  without  taking  into  account  the  sum  due 
from  him  to  the  firm  in  respect  to  this  loan;  and  that  the 
solvent  partners  wore  driven  to  prove  against  his  estate  in 
order  to  obtain  payment  of  the  money  lent." 

These  doctrines  are  elementary,  and  of  course  maybe  found 
in  the  books  of  all  the  text-writers  on  the  subject. 

All  I  desire  to  add  is  expressed  in  the  following  extracts, 
taken  from  the  appellants'  brief: 

"Now,  if  third  persons  are  not  bound  to  take  notice  of  re- 
strictions on  the  powers  of  partners  which  may  be  inserted  in 
articles  of  copartnership,  how  can  they  be  required  to  take 
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notice  of  a  contract  Hen  for  a  private  debt  distconnccted  from 
the  partnership,  which  one  of  the  parties  may  give  to  the  other 
by  a  clause  in  the  articles  of  copartnership?  In  case  of  the 
supposed  restriction,  the  restriction  has  relation  to  the  part- 
nership business,  and  is  properly  made  a  part  of  the  articles 
of  copartnership,  but  still  is  not  binding  on  third  persons,  in 
the  absence  of  actual  notice.  In  case  of  the  supposed  lien  by 
one  partner  on  his  interest  in  the  firm  to  secure  to  another 
partner  a  private  debt,  the  matter  has  no  connection  with  the 
partnership,  and  yet  it  is  held  that  because  it  is  in  the  articles 
of  copartnership  the  world  must  take  notice  of  it.  Surely 
this  is  not  the  law,  and  ought  not  to  stand  as  the  decision  of 
this  court. 

"  The  lien  which  one  partner  has  on  the  property  and  ef- 
fects of  the  firm  for  money  advantjed  to  the  firm,  or  to  a  mem- 
ber thereof,  to  carry  on  the  business  of  the  firm  is  not  the 
creature  of  any  stipulation  in  the  articles  of  copartnership, 
bat  it  is  the  creature  of  the  law  and  is  incident  to  the  part- 
nership relation.  It  exists  equally  where  no  articles  of  co- 
partnership are  entered  into  as  where  they  are.  Now  if  one 
partner  may  have  a  lien  as  gainst  third  persons  on  the  inter- 
est of  another  partner  in  the  partnership  property  by  so  pro- 
viding in  the  articles  of  copartnership,  why  may  not  such  a 
lien  be  reserved  in  a  parol  contract  of  partnership?  There 
is  no  law  requiring  a  contract  of  partnership  to  be  in  writing, 
and  this  court  has  ruled  that  a  contract  of  partnership  may 
be  formed  without  writing,  even  where  the  object  of  the  part- 
nership is  to  buy  and  sell  real  estate.  Holmea  v.  McCray,  51 
Ind.  358. 

"  If  partners,  in  forming  their  copartnerships,  may  ver- 
bally reserve  liens  on  the  interest  of  one  of  the  partners  in 
the  partnership  property,  of  which  liens  third  persons  are 
bound  to  take  notice,  the  statute  law  of  the  State  providing 
for  the  making  and  recording  of  mortgages  of  personal  prop- 
erty would  seem  to  have  been  repealed  without  legislative 
intervention. 
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"We  submit  that  the  true  rule  on  this  subject  is  that  pos- 
session of  partuership  property  by  a  firm  is  uoticc  to  every- 
body of  the  partnership  rig/Us  of  each  partner  of  the  firm  in 
the  property  so  possessed,  but  that  it  is  no  notice  of  any 
contract  right  which  one  partner  may  have  acquired  in  the 
contingent  residue  of  another  partner  after  the  partner^ip 
shall  have  been  wound  up  and  the  partnership  debts  shall 
have  been  paid." 


JoN^  V.  Jones. 


Decedents'  Estates.  —  Widow's  JtighU  Under  Seetion  S3  q/"  Saliilt  <f 
Dextnlt. — Growing  Wheat. — A  widow,  occupying  land  for  the  jear  »(ter 
the  death  of  her  husband,  under  seclion  2492,  R.  S.  1R81,  is  entitled  tc 
the  husband's  share  of  wheat  planted  on  the  land  by  a  tenant  before  tlw 
husband's  death,  which  ripened  and  was  harvested  during  such  year. 

From  the  Montgomery  Circuit  Court. 

E.  O.  Siiyder,  for  appellant. 

T.  H.  Ridine  and  H.  H.  KMine,  for  appellee. 

BiCKNELL,  C,  C. — This  wasan  action  by  the  appellee  against 
the  appellant,  to  recover  damages  for  taking  and  carryingaway 
wheat. 

The  appellee's  husband  died  in  May,  1879,aeizedof  adwel- 
ling-house  and  forty  acres  of  land  around  it,  which  was  hia 
ordinary  femily  residence.  On  this  land  the  wheat  was  grow- 
ing ;  it  had  been  planted  in  the  fell  of  1878,  by  Abner  Jone?, 
nnder  an  agreement  by  which  he  was  to  have  one-third  of 
the  crop  for  his  labor,  and  the  deceased  was  to  furnish  the  seed 
and  implements,  and  horses  for  sowing,  cultivating  and  bar* 
vesting,  and  was  to  receive  two-thirds  of  the  crop.  When 
the  crop  was  harvested,  Abner  Jonea  took  his  one-third,  and 
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the  appellant,  who  was  a  son  of  the  deceased,  carried  ofF  the 
other  two-thirds. 

The  appellee,  as  widow  of  the  deceased,  was  occupying  said 
house  and  said  forty  acres,  under  section  28  of  the  law  of 
deaoents,  1  R,  8.  1876,  p.  413,  which  provides  that  "A  sui^ 
viving  wife  and  minor  children  shall,  in  all  cases,  be  allowed 
to  remain  in  the  ordinary  dwelling-house  of  the  &niily,  and 
to  occupy  the  same  and  the  messuage  thereunto  appertaining, 
and  fields  adjacent,  if  any,  not  exceeding  forty  acres,  free  of 
rent,  for  one  year  from  the  Aeath  of  her  husband." 

During  this  year,  the  wheat  was  carried  away  by  the  ap- 
pellaut,  who  claimed  it  as  an  heir  of  the  deceased,  on  the 
ground  that  the  rent  follows  the  reversion.  Hendrixv.  Hen- 
drix,  65  Ind.  329. 

The  canse  was  tried  by  a  jury,,  who  found  for  the  appellee 
eighty-six  dollars  and  thirteen  cents. 

The  appellant  assigns  errors : 

First.'  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

Second.  The  court  erred  in  sustaining  the  demurrer  to  the 
first  paragraph  of  the  answer. 

The  appellant,  in  his  brief,  waives  the  first  error  assigned, 
by  expressly  declining  to  discuss  it. 

The  first  paragraph  of  the  answer  states,  in  substance,  that 
the  appellant  is  a  son  and  heir  of  the  deceased ;  that  the  de- 
ceased rented  the  land  mentioned  in  the  complaint  to  his  son, 
Abner  Jones,  who  was  to  pay  for  the  use  of  the  ground  two- 
thirds  of  the  crop,  the  deceased  agreeing  to  furnish  the  seed, 
implements,  and  horses  ibr  sowing,  cultivating  and  harvest- 
ing ;  that  said  wheat  taken  by  appellant  was  part  of  the  crop 
raised  upon  said  land  under  said  contract  of  renting. 

There  was  no  error  in  sustaining  the  demurrer  to  this  de- 
fence ;  it  was  clearly  insufficient.  Section  28  of  the  law  of 
descents,  hereinbefore  cited,  has  been  construed  by  this  court 
as  follows:    "A  &ir  construction  of  this  section  means,  we 
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think,  that  the  surviving  wife  and  minor  children  sliall  Dot 
only  occupy  the  messuage  and  adjacent  fields,  if  any,  not  ei- 
ceeding  forty  acres,  but  that  they  shall  receive,  use  and  enjoy 
the  fruits  and  products  of  the  same,  which  naturally  npen, 
mature  and  come  off  during  the  year  in  which  they  have  the 
right  to  occupy  the  premises.  To  restrict  the  meaning  of  the 
section  to  the  mere  occupancy  of  the  fields,  without  the  use 
andenjoyment  of  its  products,  would  *  *  wholly  frustrate  the 
benefits  and  purposes  contemplated  in  its  enactment."  Swain 
V.  Bartiow,  62  Ind.  546.  That  case  is  decisive  of  the  present 
case.  There  the  property  in  controversy  was  wheat  stiav, 
planted  by  a  tenant  and  ripened  on  the  land  duringthe  widow's 
year.  Here  the  property  is  wheat  planted  by  a  tenant,  and 
ripened  on  the  land  during  the  widow's  year.  There  is  no 
difference  in  the  principle.  The  ruling  in  the  case  of  Suavi 
V.  Bartiow,  supra,  was  recognized  in  the  subsequent  case  of 
Tudcer  v.  Murphy,  71  Ind.  576.  The  judgment  of  thecourt 
below  ought  to  be  affirmed. 

Pee  Cubiau. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  9286. 

Pabkeb  v.  Goddard. 


Tax  Sals. — Cbmpfaint  to  Enforte  Lien. — A  compUint  to  enforce  a  lien 
against  land  sold  for  delinquent  taxes  for  the  amount  paid  by  the  pni^ 
chaser  at  a  tax  sale,  which  ghowi  that  the  real  estate  owned  hj  the  de- 
fendant was  subject  to  taxation,  was  listed  for  taxes,  was  sold  for  tans, 
and  purchased  by  the  plaintifT,  is  sDlBcient  to  show  that  the  sale  gave 
the  plaintiff  a  lien  for  the  money  paid,  and  the  penalty  prescribed  by 
statute ;  it  is  not  neceesarj  to  show  a  Tslid  sale. 
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SAM^~Ikfeetive  Dettriptian. — Xt«n.— Where  in  such  cue  theevidence  shova 
that  the  laod  aold  was  owned  hy  the  defendant,  was  intended  to  be  lifted, 
that  the  taxes  paid  bj'  the  plaintiff  were  intended  to  be  charged  against 
tJiat  land,  and  that  they  should  have  been  paid  bj  the  defendant,  a  de- 
fective description  of  the  real  estate  will  not  defeat  the  lien. 

From  the  Decatur  Circuit  Court, 

C  Ewing,  J.  K.  EtBvng,  S.  A.  Huff  and  O,  W.  Gahin,  for 
appellant. 

W.  H.  Goddard,  W.  A.  Jfoore  and  B.  F.  Benndt,  for  ap- 
pellee. 

Elliott,  C.  J. — The  third  paragraph  of  the  appellee's  com- 
plaint shows  that  real  estate  owned  by  the  appellant  was  sub- 
ject to  taxation,  was  listed  for  taxes,  was  sold  for  taxes  and 
purchased  by  appellee.  The  &cts  stated  clearly  show  that 
the  sale  gave  i^te  appellee  a  lien  for  the  money  paid  by  him 
and  the  penalty  prescribed  by  statute.  It  is  not  necessary 
that  the  complaint  should  have  shown  a  valid  sale,  for,  although 
a  tax  sale  is  insufficient  to  carry  title,  the  purchaser  has  a 
right  to  enforce  a  lien  against  the  land.  Sloan  v.  Settelt,  ante, 
p.  180,  and  authorities  cited. 

The  evidence  shows  that  thei^  was  some  inaccuracy  in  the 
description  of  the  land,  but  this  does  not  entitle  appellant  to 
«Ecape  payment  of  taxes  upon  property  which  he  actually 
owned.  It  clearly  appears  that  the  land  owned  by  him  was 
intended  to  be  listed ;  that  the  taxes  paid  by  appellee  were 
intended  to  be  charged  against  that  land,  and  that  they  should 
have  been  paid  by  him.  In  such  a  case,  a  defoctive  descrip- 
tion will  not  defoat  the  lien,  although  it  may,  perhaps,  prevent 
the  acquisition  of  title.  Cboper  v.  JaeJaon,  71  Ind.  244 ;  Soon 
V.  SeweS,  mpra. 

Judgment  affirmed. 
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Na  10,117. 
The  State  ti.  Fry. 

From  the  Marion  CriminBl  Court. 

D.  P.  Baldmn,  AtUirnej  Cieneral,  W.  W.  Thomlon  and  J.  B.  Bom,  Fi» 
«cntiDK  Attorne;,  for  the  State. 
Z.  K.  McConnaek,  for  appellee. 

WoBD£K,  J. — This  case  u  similar  to  the  one  between  the  same  partia, 
ZKc  State  T.  JVy,  on^  p.  7 ;  and  for  the  reasons  therein  stated  the  joopPCBt 
below  moBt  be  affirmed. 

^e  judgment  below  ia  affirmed- 
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STATE  OF  INDIANA, 

AT  IHDIANAP0U8,  MAY  TERM,  1882,  IN  THE  SIXTY- SIXTH 
YEAR  OF  THE  STATE. 


Board  of  SrATB-HonsE  Commissionehs  v.  Whittakeb. 

Statx-Hoube. — Stalttle  Conitnied. — The  new  State-House  Is,  by  the  »ct  of 
1877  (Acts  1877,  Spec.  Sew.,  p.  6B),  required  not  to  coat  for  tia  construc- 
tion more  than  $2,000,000,  but  this  does  not  include  incidental  expenses, 
■nch  as  salaries,  tntTelling  expenses  of  the  board  and  rents;  and  the 
board  has  authority  to  expend  that  sum  for  construction  alone. 

From  the  Marion  Circuit  Court. 

D.  P.  Baldwin,  Attorney  General,  for  appellant. 

J.  L.  Qrigiih  and  A.  F.  PoOa,  for  appellee. 

WoKDEN,  C.  J. — This  was  a  complaint  by  the  appellee 
against  the  appellants,  to  enjoin  the  latter  Irom  expending 
more  than  the  sum  of  $2,000,000  in  the  construction  of  the 
new  State-House,  including  all  incidental  expenses. 

The  complaint  charges,  among  other  things,  that  the  de- 
fendants "  are  about  to  make  certain  changes,  alterations  and 
modifications  in  the  construction  of  said  State-House,  which 
will  increase  the  cost  of  the  same  beyond  the  said  $2,000,000 
(297) 
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limit,  provided  the  .said  defendants  are  required  to  pay  out  of 
said  |'2,000,000  all  incidental  expenses  connected  with  the 
erection  and  construction  of  said  State-House  building,  such 
as  the  architect's  salary,  the  superintendent's  salary,  the  trav- 
elling expenses  of  the  board,  etc.;  which  items  of  expense  your 
petitioner  respectfully  contends  said  commissioners  are  obliged 
to  pay  out  of  said  $2,000,000  appropriation;  that  said  con- 
templated changes,  alterations  and  modifications  consist  in 
part  in  the  substitution  of  marble  wainscoting  for  wainscot- 
ing of  Indiana  wood  and  stone,  as  originally  arranged  and 
contracted  for,  at  an  additional  cost  of  $50,000 ;  that  the  chang- 
ing of  the  main  staircases  in  said  State-House  building,  from 
iron  to  marble,  will  increase  the  cost  of  the  same  at  least 
$20,000 ;  that  the  said  defendants  have  in  contemplation,  and 
are  about  to  make,  a  number  of  other  changes  in  the  construc- 
tion of  said  building,  which,  in  connection  with  the  changes 
already  detailed  herein,  and  under  the  construction  of  said 
law  contended  for  by  this  petitioner,  will  materially  increase 
the  cost  of  said  State-Hou,«e  building  beyond  the  said  $2,000,- 
000  limit.  Your  iK-titioner  further  charges  that  said  defend- 
ants, unless  restrained  by  the  order  of  thiseourt,  will  proceed 
to  make  the  above  indicated  changes,  alterations  and  modifi- 
cations," etc. 

The  defendants  answered,  "  That  the  alleged  chan'ges,  to- 
gether with  the  original  contract  price  of  the  new  State-House, 
exclusive  of  incidental  expenses,  will  not  exceed  $2,000,000; 
but  if  the  incidental  charges  (expenses),  such  as  the  salaries 
of  the  board,  their  travelling  expenses,  and  other  incidental 
expenses  named  in  the  plaintiff's  complaint,  are  taken  from 
the  $2,000,000,  the  total  cost  will  exceed  $2,000,000,  sod 
said  changes  and  improvements  can  not  be  made.  Where- 
fore," etc. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
this  answer,  and  there  was  judgment  enjoining  the  defendants 
from  expending  more  than  two  million  dollars  in  the  con- 
struction of  the  building,  including  salaries,  travelling  ex- 
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penses,  commissions  of  architects,  and  every  other  expen^^ 
Darned  in  the  plaintiff's  complaint  connected  with  the  build- 
ing of  said  new  State-Honse. 

We  are  of  opinion  that  the  decision  below  was  wrong,  and 
based  upon  a  wrong  construction  of  the  statute  providing  for 
the  erection  of  a  State-Hoa'ie.     Acts  1877,  Spec.  Sees,,  p.  68. 

In  the  case  of  Williams  v.  Mamur,  70  Ind.  41,  we  held 
that  the  rent  of  a  building  for  the  use  of  some  of  the 
officers  of  State,  the  State-House  commissioners  tieing  re- 
quired to  furnish  the  building  for  the  use  of  such  officers,  was 
payable  out  of  the  fund  designated  the  "  New  State-House 
Fund; "  but  that  the  sum  so  paid  constituted  no  part  of  the 
$2,000,000  which  might  be  expended  in  the  construction  of 
the  new  State-House.  There  is,  however,  the  following  dic- 
tum in  that  case,  which  was  not  necessary  to  the  decision  of 
the  cause  and  upon  which  we  may  suppose  the  court  below 
acted.  We  said :  "  The  sura  of  $2,000,000  was  doubtless  in- 
tended to  cover  everything  pertaining  to  the  construction  of 
the  new  State-House,  including  ealaries  of  commissioners,  sec- 
retary to  the  board,  etc."  This  proposition  was  unadvisedly 
embodied  in  the  opinion  with  a  view  to  point  out  a  distinc- 
tion between  the  rent  then  in  question,  and  expenses  more 
nearly  connected  with  the  construction  of  the  building,  the 
question  concerning  the  rent  being  the  only  one  involved  in 
the  case. 

Upon  a  more  careful  consideration  of  the  various  provi- 
sions of  the  statute,  we  are  of  opinion  that  it  was  the  legisla- 
tive intention,  that  the  sum  of  $2,000,000  might  be  expended 
in  the  corutru^ion  of  the  new  State-House ;  and  that,  in  addi- 
tion thereto,  all  incidental  expenses,  such  as  salaries  and 
travelling  expenses  of  the  board,  compensation  of  architect, 
secretary  and  superintendent,  rents,  etc.,  may  be  paid  out  of 
the  fund  denominated  the  "New  State-House  Fund,"  but 
that  these  expenses  are  not  to  be  deducted  from  the  $2,000,- 
000  which  may  be  expended  in  what  may  be  strictly  called 
the  construction  of  the  building. 


\ao_    ' 
fSTaoi 
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The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


134  »  WiLLCuis  ti.  The  Northwestern  Mutual  Life  Insub- 

—-^1  ASCE  Company. 


Demubrer  to  Evidence.— iVucfCM.— a  demurrer  to  the  evidence  admib 
all  facta  which  the  evidence  tends  to  prove,  and  all  such  inferenceias 
can  be  reasonably  drawn  tlierefrom,  but  forced  and  nnR&Maable  infer- 
euces  are  not  admitted. 

Same. — Effai  of — The  efTect  of  a  demurrer  to  the  evidence  is  to  concede 
the  truth  of  all  the  facts  of  vhich  there  is  any  evidence  against  the  de- 
murring party,  and  to  prevent  him  from  insisting  upon  the  ben^tof 
evidence  in  his  favor,  if  there  is  a  conflict  in  the  evidence. 

Life  Insurance. — I\oi-wion  Ffnfiitmg  HJicg  for  y<m-Rij/maU  of  Prtmum. — 
Where  a  policy  expressly  and  fully  provides  that  a  failure  to  pay  pre- 
miums at  the  times  therein  stipulated  shall  cause  a  forfeiture,  the- 
failure  to  pay  asstipulated  will,  uale«e  some  excuse  or  wniver  is  shown, 
work  a  forfeiture  of  the  policy. 

Same. — Right  to  Rtmar  Proporlionale  Part  of  Imuranee  on  Partial  PaymeKttf 
Preraiam. — Where  the  policy  expressly  provides  that  a  failure  to  piy 
preminms  at  the  times  stipulated  shall  cause  a  forfeiture,  the  insured 
is  not  entitled  because  of  payment  of  part  of  the  premium  to  recover! 
proportionate  amount  of  the  policy.  In  such  a  case  the  rule  that  where 
one  does  work  under  a  special  cootract,  bnt  does  not  perform  the  entire 
contract,  he  may  recover  upon  the  qua-nlum  valtbal,  ha«  no  application, 
for  such  a  contract  of  insurance  is  an  indivisible  one. 

Same. — CWom  as  to  /hymenl  of  Pranivm. — A  custom,  that  a  payment  of  tbe 
premium  may  he  made  in  a  different  manner  from  that  provided  in  the 
policy,  can  not,  even  upon  a  demurrer  to  the  evidence,  be  inferred  fmD 
a  single  act.  The  fact  that  the  insurance  company  in  one  instance 
allowed  credit  to  the  insured  for  a  claim  for  services,  and  accepted  the 
balance  of  the  premium  in  money,  does  not  warrant  the  inference  of  a 
custom  to  accept  psy  in  services. 

Sake.— iWici;. -CotMfiftons.— CbrenoTito. — Where  there  is  a  full  and  valid 
express  covenant  or  condition  in  a  policy  of  insurance,  there  can  be  no 
implied  one,  respecting  the  same  subject. 
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SiMK — Modificatioa  qf  Poliey  by  Nevt  Parol  OorUraeL — A  policy  may  be  mod- 
ified by  a  new  and  distinct  parol  coDtracL 

Saxe. — Member  qf  Mutual  Inmrante  Company. — The  fact  that  the  insured 
becomes  a  member  of  a  mutual  life  ioBUrance  compaoy  does  not  preTent 
a  lapse  of  his  policy  and  a  termination  ot  liability  upon  it  by  reason 
of  his  failure  to  perioral  the  conditions  required  by  the  terms  of  the 
policy  to  keep  itiu  force.  The  stipulations  of  the  contract  and  its  con- 
atmclion  are  none  the  less  binding,  because  made  between  the  corpora- 
lion  and  a  member. 

Sake. —  Waiverof  Conditum  in  fblUy.  — Fostr of  Qmeral Agtat.—A  general 
agent  of  a  foreign  insurance  company,  poeseraing  competent  authority, 
may  waive  the  condition  in  the  policy  that  tbe  premium  should  be  paid 
in  money.  A  mere  local  agent  could  not.  (Ah  to  what  will  constitute 
sncb  waiver  see  opinion  p.  309.) 

Same. — PaymfCrU  qf  Fun  /Voniunt.— An  insured  member  of  a  mutual  life 
insurance  company  is  not  entitled  to  a  proportionate  part  of  tbe  amount 
of  his  policy  of  insurance,  when  only  a  part  of  the  premium  b  paid,  in 
contravention  of  the  conditions  of  tbe  policy,  that  if  not  paid  on  a  cet^ 
tain  day  it  should  cease. 

Samr. — Tender  of  iVemium.— An  insurance  company,  by  demanding  more 
than  it  is  entitled  to  receive,  and  notifying  the  inttured  that  nothing  but 
a  compliance  therewith  will  be  deemed  performance,  will  excuse  the  in- 
sured from  tendering  the  premium;  but  a  notice  requesting  payment  of  a 
premium,  calling  attention  to  the  conditions  of  the  policy,  etc.,  can  not 
be  construed  as  intended  to  mean  that  the  cornpnny  repudiated  an  agree- 
ment to  receive  as  part  payment  of  the  premium  a  bill  for  service* 
of  the  insured,  and  excuse  him  from  the  payment  of  the  balance  of  the 
premium,  in  accordance  with  tbe  terms  of  the  policy. 

Same. — OonMraeluni  «f  iWiej.— Where  parties  have,  by  their  own  acts  under 
the  policy,  placed  a  construction  upon  a  policy  of  insurance,  the  courts 
will  carrj  that  construction  into  effect. 

From  the  Grant  Circuit  Court. 

F.  31.  Finch,  J.  A.  Finch,  6.  W.  Harvey,  L.  D.  Baldioin 
and Baldicln,{or  appellant. 

T.  A.  Hendrich,  C.  Baker,  A.  W.  Hendricks,  0.  B.  Hord, 
I.  Con  Decanter  and  /,  ir.  Lacey,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellant  is  in  three 
paragrapha.  The  first  alleges  that  the  appellee  issued  a  policy 
of  insurance  upon  the  life  of  Leander  E.  Willcuts,  the  appel- 
lant's husband ;  that,  at  and  prior  to  the  time  the  policy  vras 
issued,  the  insured  was  appellee's  examining  physician  for 
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Grant  county;  that  the  agreement  between  him  and  appellee 
-was  that  the  premium  shuuld  be  credited  with  the  fees  that 
should  become  due  for  services  &s  medical  examiner;  that 
under  this  agreement  the  first  .semi-annual  premium  was  paid 
partly  in  fees  and  partly  in  money ;  that  afterward  Dr.  Will- 
cuts  examined  applicants  and  became  entitled  to  a  credit  of 
(3  on  his  second  premium ;  that  the  appellant  refused  to  al- 
low the  credit,  and  notified  the  insured  that  if  he  did  not  pay 
the  whole  premium  in  money,  the  policy  would  be  declared 
forfeited ;  that  he  vraa  ready  and  willing  to  pay  the  remainder 
of  tiie  premium,  after  the  proper  credit  should  be  made ;  that 
the  insured  refused  to  accede  to  the  demand,  and  forfeiture 
was  declared.  It  is  also  alleged  that  the  company  is  a  mutoal 
one ;  that  the  insured  became  a  member  of  it,  and  that  for 
this  reason  the  policy  could  not  be  forfeited.  It  is  ftirther 
alleged  that  if  the  fees  had  been  ratably  applied,  it  would  have 
kept  the  policy  in  force  until  October  16th,  1878,  and  that 
the  insured  died  on  the  8th  day  of  that  month. 

The  second  paragraph  is  much  like  the  first.  In  one  ma- 
terial particular,  there  is  a  difference  between  the  two.  The 
former  paragraph,  instead  of  charging  that  an  express  agree- 
ment was  made  for  the  application  of  the  fees  of  the  insured  to 
the  payment  of  the  premium,  alleges  that,  by  a  custom  acqui- 
esced in  by  him  and  the  company,  they  were  to  be  so  applied. 

The  third  paragraph,  in  many  respects,  is  similar  to  the 
first  and  second,  but,  omitting  all  reference  to  the  agreement 
and  custom  concerning  fees,  alleges  thatapartof  the  premium 
was  paid  in  money,  and  that,  as  the  company  was  a  mutual 
one  and  the  insured  a  member,  the  beneficiary  was  entitled  to 
a  proportionate  part  of  the  insurance,  although  a  partonlyof 
the  premium  was  paid. 

It  is  to  be  observed  of  all  the  paragraphs  of  the  complaint, 
that  they  make  due  averments  of  death,  proof  of  death,  and 
kindred  matters. 

We  have  only  outlined  the  complaint,  and  deem  if  unnec- 
essary to  give  even  a  brief  synopsis  of  the  appellee's  answer, 
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for  the  reason  that  the  only  questions  in  the  case  arise  upon 
the  (iemurrer  addressed  to  the  evidence  by  the  appellee.  The 
aoBwera  were  sufficient  to  put  the  appellant  to  the  proof  of  all 
the  material  &ct3  essential  to  a  cause  of  action  under  some 
one  of  the  paragraphs  of  the  complaint. 

There  are  principles  applicable  to  demurrers  to  evidence, 
which  it  is  well  to  state  at  the  outset : 

First.  A  demurrer  to  the  evidence  admits  all  &ets  of  which 
there  is  any  evidence,  and  all  infereDces  which  can  be  logi- 
cally and  reasonably  drawn  from  the  evidence.  Mitz  v.  Clark, 
80  Ind.  591 ;  The  Ohio,  etc.,  R.  W.  Go.  v.  CoUam,  73  Ind. 
261 ;  Afi//«r  V.  Porter,  71  Ind.  521 ;  Nmhoim  v.  Clark,  60 
Ind.  172 ;  Eagan  v.  Downing,  55  Ind.  65 ;  AndrewH  v.  Ham- 
mmd,  8  Blackf.  540 ;  McCreary  v.  Fike,  2  Blackf.  374 ;  Buller 
N.  P.  313. 

Second.  AM  reasonable  and  natural  inferences  which  may 
be  drawn  from  the  evidence  are  admitted,  but  forced  and  un- 
natural ones  are  not.  In  speaking  of  a  party  who  had  de- 
murred to  the  evidence,  Marshall,C.  J.,  said:  "Forced  and 
violent  inferences  he  does  not  admit;  but  the  testimony  is  to 
be  taken  most  strongly  against  him,  and  such  conclusions  as 
ajury  might  justifiably  draw,  the  court  ought  to  draw."  Pawl- 
ing v.  The  fMiterf-Sfofeg,  4Cranch,219.  Inanote  to  2Tidd'B 
Pr.  865,  this  passage  is  quoted  :  "  The  court  will  also,  on  the 
argument  of  the  demurrer,  make  every  inference  of  fact  in 
fevourof  the  party  *  *  *  which  the  jury  might  with  the 
leastdegreeof  propriety  have  inferred;  but  they  ought  not  to 
make  forced  inferences."     1  Trou.  &  Haley's  Pr.  609. 

Third.  In  considering  the  evidence  demurred  to,  the  courts 
will  not  weigh  it  to  determine  whether  a  fact,  of  which  there 
is  any  evidence,  has  or  has  not  been  proved,  nor  will  they  con- 
eider  such  evidence  aa  is  favorable  to  the  demurring  party,  if 
there  be  any  opposing  evidence.  In  the  book  referred  to,  it 
is  said:  "9o,  if  the  evidence  conflict,  the  party  demurring 
must  admit  that  of  his  adversary  to  he  true  so  far  as  it  con- 
flicts with  his  own.    So,  if  the  plaintiff  call  several  witnesses 
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to  prove  the  same  transaction,  some  of  wham  testify  un&v- 
-Durably  to  him  and  others  in  his  favour,  the  defeodant,  by 
demurring  to  the  evidence,  admits  that  the  latter  have  told 
the  truth,  and  so  the  court  must  take  it,  though  the  jury  would 
have  believed  the  former."  2  Tidd  Pr.  865.  The  ancient  rule 
seems  to  have  gone  much  farther  than  the  modern.  It  is  said 
in  Butler's  Nisi  Prius,  that  "  If  the  plaintiff  or  defendant  give 
in  evidence  matter  of  record,  or  writings,  or  parol  evidence 
on  which  a  doubt  in  law  arises,  the  other  side  may  demur  to 
the  evidence ;  otherwise  if  there  be  a  doubt  whether  the  fiict 
be  well  proved,  for  the  jury  may  find  it  on  their  own  knowl- 
edge." 

We  are  satisfied  that  the  evidence  does  not  make  out  a  case 
under  either  the  second  or  third  paragraphs  of  the  complaint 
We  find  no  difficulty  at  all  in  holding  that  the  evidence  is 
wholly  insufficient  under  either  of  the  paragraph  named ;  the 
only  difficult  questions  are  such  as  arise  under  the  first  paia- 
graph.  Aclearer  view  can  be  presented, and  brevityattained, 
by  disposing  of  the  case  viewed  with  reference  to  the  last  two 
paragraphs  of  the  complaint. 

A  custom  can  not  be  inferred  from  a  single  act.  It  would 
be  a  strained  and  violent  inference  which  would  lead  to  the 
■conclusion  from  one  act  alone,  that  a  custom  existed.  The  only 
evidence  in  support  of  the  custom  alleged  in  the  second  par- 
agraph is,  that  at  the  time  the  policy  was  written,  the  fees  of 
Dr.  Willcuts  and  those  of  another  physician,  which  had  been 
transferred  to  him,  were  accepted  in  part  payment  of  the  first 
premium.  A  single  transaction,  occurring  at  the  very  thres- 
hold of  the  dealings  between  parties  who  have  put  their  con- 
tract in  writing,  can  not  be  deemed  proof  of  a  custom.  The 
single  instance  proved  does  not  in  any  degree  tend  to  warrant 
the  inference  that  the  appellee  agreed  to  employ  Dr.  Willcuts 
permanently,  and  allow  hira  to  pay  the  premiums  in  services. 
The  mere  feet  that  he  was  allowed  to  make  use  of  his  own 
claim  of  three  dollars,  and  that  of  his  assignor  for  a  like  sum 
in  payment,  does  not  authorize  the  intendment,  as  against  the 
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express  words  of  the  contract,  that  he  was  to  pay  all  future 
premiums  in  that  way.  It  would  be  a  most  violent  and  un- 
natural process  which  would  lead  to  any  such  conclusion. 

The  written  contract  of  the  parties,  in  very  explicit  terms, 
makes  the  payment  of  all  premiums  at  the  designated  times 
a  condition  precedent  to  the  right  to  the  insurance.  It  is  ex- 
pressly provided  that  in  case  de&ult  is  made  after  the  pay- 
ment of  three  or  more  annual  premiums,  a  paid-up  or  noa- 
participating  poWcy  will  be  issued  for  an  amount  calculated  in 
accordance  with  the  tables  used  by  the  company.  It  is  also 
stipulated :  "  If  the  said  premium  shall  not  be  paid  on  or  be- 
fore the  days  above  mentioned  for  the  payment  thereof,  then, 
and  in  every  such  case,  this  policy  shall  cease  and  determine, 
and  no  premium  on  this  policy  shall  be  considered  paid  un- 
less a  receipt  shall  be  given  therefor,  signed  by  the  president 
and  secretary,  and  the  payment  and  receipt  of  any  premium 
less  than  a  full  annual  shall  not  have  the  effect  to  continue 
this  policy  in  force  longer  than  three  months  in  case  of  a 
quarterly  payment,  or  six  months  in  ease  of  a  serai-annual 
payment."  It  is  further  provided  that  a  consideration  of  the 
contract  is  the  payment  in  cash  of  the  semi-annual  premium 
of  eleven  and  twenty-four  hundredths  dollars  before  noon 
on  or  before  the  27th  day  of  February  and  August  in  each 
year.  If  it  were  conceded  that  the  evidence  warrants  the  in- 
ference that  the  sum  of  three  dollars  due  the  insured  for  ser- 
vices as  medical  examiner  was  accepted  in  payment,  it  would 
not  entitle  the  beneficiary  to  recover  a  proportionate  share  of 
the  insurance.  The  rights  of  the  parties  are  fixed  and  defined 
bythe  written  contract,and  unless  there  is  a  new  contract  made 
modifying  or  abrogating  the  original,  it  must  control.  We 
know  of  no  case  applying  to  such  a  policy  of  insurance  as 
that  under  consideration  the  rule  that  where  services  are 
performed  under  an  express  contract,  their  reasonable  value 
can  be  recovered  under  a  quaittum  vahbat,  although  there  is 
not  a  full  performance.  The  case  of  MankaMan  L.  Ira.  Go. 
Vol.  81.— 20 
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V.  Hodzle,  decided  by  the  Supreme  Court  of  the  United 
States,  does  not  give  us  any  light.  We  are  unable  to  aacer- 
taia  what  the  provisions  of  the  policy  were,  or  upon  what 
point  or  points,  the  judgment  was  affirmed.  All  that  we  can 
leam  from  the  case  as  reported  in  the  only  book  now  accesn- 
ble,  8  Inmiranee  Law  Journal,  226,  is  that  the  court  was  evenly 
divided,  it  then  being  composed  of  eight  judges.  Ao  opin- 
ion was  delivered  and  we  are  unable  to  learn  upon  what  point 
or  points  the  court  decided.  It  is  certainly  very  doubtful 
whether  the  rule  stated  can  be  applied  to  any  contract  of  in- 
surance ;  but,  however  this  may  be,  we  do  not  think  it  can  be 
applied  to  the  one  in  hand.  The  references  already  made  to 
it  show  very  clearly  that  the  parties  made  the  payment  of  all 
the  premium  at  the  times  designated,  a  condition  precedent 
to  the  right  to  any  part  of  the  insurance.  The  contract  goes 
further,  for  it  provides  that  where  there  is  a  failure  to  pay 
the  premium  the  policy  shall  "  cea-w,  determine,"  except  in 
cases  where  at  least  three  annual  payments  have  been  made, 
and  that  in  such  a  case  a  non -forfeitable  or  paid-up  policy 
shall  issue.  It  can  not  be  doubted  that  the  contract,  in  mo^ 
explicit  terms,  makes  the  right  to  the  insurance  an  indivisi- 
ble one.  Not  only  is  it  provided  that  the  failure  to  pay  the 
premium  shall  forfeit  the  policy,  but  an  express  provi.sion  is 
made  for  the  case  of  a  &ilure  after  stated  premiums  have  been 
paid.  There  can  be  no  implied  condition  or  covenant  where 
there  is  an  express  one.  Courts  can  not  thrust  iuto  a  con- 
tract provisions  excluded  by  the  parties,  nor  displace  those 
they  have  written  in  it.  To  do  this,  would  be  to  make,  not 
enforce,  contracts. 

If  there  had  been  a  new  and  distinct  contract,  abrogating 
or  modifying  the  old,  it  would  be  different.  We  do  not  doubt 
thatacontract  may  be  modified,  or  even  abrogated,  by  parol ;  hut 
there  is  not  a  spark  of  evidence  tending  to  show  that  this  coo- 
tract  was  so  modified  as  to  entitle  the  beneficiary  (o  a  propor- 
tionate part  of  the  insurance  upon  the  payment  of  a  part  of 
the  premium. 
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Counsel  contead  that,  as  the  compaay  is  a  mutual  oDe,  the 
rule  applicable  to  companies  of  a  different  character  should 
not  apply.  We  are  unable  to  perceive  any  reason  upon  which 
this  position  can  rest.  The  policy  holder  makes  a  contract 
with  a  corporation,  and  that  contract  must  govern,  although 
he  is  not  a  stranger  in  the  literal  sense,  but  a  member  of  the 
corporate  body.  The  corporation  is  as  to  him,  as  it  is  to  all 
natural  persons,  a  different  aud  distinct  person ;  and  the  con- 
tract has,  so  far  as  concerns  the  question  under  immediate  dis- 
cussion, precisely  the  same  force  and  effect  as  though  made 
with  an  entire  stranger.  All  of  the  stockholders  are  inter- 
ested, it  is  true,  but  their  interests  are  not  of  such  a  nature 
as  to  require  courts  to  give  their  contracts  of  insurance  a  dif- 
ferent  force  and  effect  from  others  of  a  similar  character.  In 
all  contracts  of  insurance,  whether  executed  by  mutual  insur- 
ance companies  or  not,  there  are  two  parties  with  adverse  in- 
terests, and  the  measure  of  their  rights  is  sut)plied  by  their 
contract.  Its  terms  can  not  be  changed,  nor  its  stipulations 
made  nugatory,  because  the  insured  is  a  stockholder  and  en- 
titled to  share  in  the  profits  arising  from  the  business  of  the 
company.  There  is  no  principle  upon  which  the  doctrine  for 
which  appellant  contends  can  be  placed,aDd  it  certainty  iinds 
DO  recognition  from  the  adjudged  cases.  The  stipulations  of 
a  written  contract  are  not  the  less  binding  because  made  be- 
tween a  corporation  and  one  of  ita  members ;  nor  are  the  rules 
of  construction  in  such  cases  different  from  those  which  ob- 
tain in  contracts  between  corporations  and  strangers. 

We  come  now  to  the  questions  which  arise  when  the  case 
is  viewed  under  the  first  paragraph  of  the  complaint. 

It  is  now  proper  to  refer  to  other  stipulations  of  the  policy 
than  those  already  examined.  Endorsed  on  the  policy,  in  a 
conspicuous  place,  b  this :  "  Agents  having  the  receipts,  and 
then  only,  will  receive  the  premiums  when  due  or  before;  but 
agents  are  not  authorized  to  waive  forfeitures,  to  make,  alter 
or  discharge  contracts ;  and  no  receipt  will  be  binding  on  the 
company,  unless  signed  by  one  of  its  officers,  and  countersigned 
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by  the  agent.  No  agent  has  authority,  in  any  case,  to  waive 
or  postpone  payment  of  premiums,  and  the  assured  is  hereby 
notified  that  the  only  evidence  to  him  of  the  authority  of  an 
agent  to  receive  any  premiums  on  account  of  this  policy  is  a 
receipt  in  printed  form,  signed  by  the  president  or  secretary 
of  the  company."  Strong  as  these  stipulations  are,  it  was 
competent  for  the  insurance  company  to  waive  them.  Anin- 
surer  may  waive,  even  by  implication,  the  performance  of 
conditions  written  in  the  policy.  Wood  Ins,  1 76,  832 ;  May 
Ins.,  sections  360,  363.  Cases  cited  by  the  author  last  re- 
ferred to  show  that  this  principle  has  been  applied  to  poli- 
cies containing  provisions  quite  as  full  and  strong  as  those 
written  in  that  declared  upon  in  this  case.  The  general  rule 
has  been  repeatedly  recognized  and  enforced  by  this  court. 
Behler  v.  The  Gei-man,  dc,  Ins.  Co.,  G8  Ind.  347 ;  The  United 
States,  etc.,  Co.  v.  The  President,  etc.,  Co.,  42  Ind.  588;  Tk( 
Kentucky,  etc.,  Go.  v.  Jenks,  5  Ind,  96. 

The  doctrine  of  waiver  is  liberally  administered  where  the 
thing  claimed  to  have  been  waived  is  not  of  a  very  material 
character.  Whether  the  company  in  the  present  instance  re- 
ceived money  or  medical  services  equal  in  value  to  theamouDt 
of  the  premium,  was  not  material.  Payment  may  be  made  in 
■whatever  thing  of  value  the  parties  may  agree  to  accept  as 
payment.  Louden  v.  Birt,  4  Ind,  566.  Whether  payment  was 
made,  or  was  to  be  made,  in  medical  services  or  in  money,  was 
not  the  material  matter.  The  essential  thing  was  not  the  me- 
dium of  payment,  but  the  value  of  the  thing  given  or  done 
as  payment.  We  have  before  us,  therefore,  a  case  where  the 
doctrine  of  waiver  should  be  liberally  applied  in  order  to  avert 
a  forfeiture. 

It  is  settled  that  a  waiver  of  a  condition  of  a  policy  can 
only  be  made  by  an  i^ent  possessing  competent  authority. 
Frankfin  Life  Itvs.  Co.  v.  Sefton,  53  Ind.  380.  We  think  the 
case  cited  must  be  regarded  as  declaring  that  a  mere  local  agent 
of  an  insurance  company  can  not  waive  any  of  the  material 
conditions  written  in  the  policy. 
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The  questions  which  next  present  themselves  are  these: 
First.  Was  there  a  waiver  of  the  condition  that  the  premium 
shall  be  paid  in  mooey  ?  Second.  If  there  was  such  a  waiver, 
was  it  made  by  an  agent  having  authority  to  act  for  the  cor- 
poration?    Of  these,  in  their  order: 

First,  Lenfestey  was  appellee's  local  agent  at  Marion,  in  this 
State ;  Dr.  Willcuta,  the  insured,  was  the  medical  examiner, 
and  paid  the  first  premium  in  the  manner  heretofore  described. 
Before  the  second  became  due,  he  had  earned  three  dollars  as 
medical  examiner.  Lenfestey,  in  his  testimony,  said,  in  speak- 
ing of  this  matter :  "  On  the  day  it  fell  due,  I  asked  him  to 
pay  the  premium  on  the  policy ;  don't  remember  of  any  par- 
ticular claim  being  spoken  of  at  the  time ;  something  was  said 
about  the  premium;  that  the  difference  between  the  amount 
due  him  and  the  amount  due  on  the  policy  was  J8,39."  This 
witness  also  said,  that  he  told  Dr.  Willcuta  he  would  write  to 
the  general  district  agent  on  the  subject ;  that  he  did  write, 
and  received  an  answer,  which,  omitting  formal  parts  and  sig- 
natures, reads  as  follows :  "  I  did  not  pay  Dr.  Willcuta  for  the 
examination  of  S.  P.  Eversale,  as  he  wanted  the  examina- 
tion to  apply  on  his  premium."  Taking  all  the  evidence 
into  consideration,  and  applying  the  rule  that  all  reasonable 
intendments  must  be  made  in  &vor  of  the  party  whose  evi- 
dence is  demurred  to,  it  must  be  held  that  there  was  a  waiver 
of  money  payment  to  the  extent  of  three  dollars.  It  is  true 
that  there  are  some  portions  of  the  evidence  which  are  in  ap- 
pellee's &vor,  and  tend  strongly  to  show  that  there  was  no 
waiver,  but  the  course  pursued  precludes  us  from  weighing 
the  evidence,  and,  indeed,from  doing  anything  more  than  con- 
sidering that  which  is  favorable  to  the  appellant. 

Second.  We  are  constrained  to  the  opinion  that  the  second 
of  the  questions  stated  must  be  answered  against  the  appellee. 
It  appears  from  the  evidence  that  the  appellee  is  a  foreign  in- 
surance company ;  that  H.  C  Martin  was  its  agent  for  the 
northern  district  of  Indiana ;  that  within  the  territory  assigned 
be  was  its  principal  agent,  and  that  he  had  no  superior  officer 
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or  agent  in  this  State,  Under  the  rule  declared  in  the  recent 
case  ofPhcBnix,  etc.,  In»,  Co.  v.  HineaUy,  75  Ind.  1,  Martin  miust 
be  regarded  as  representing  the  corporation  in  this  State^and  as 
clothed  with  authority  broad  enough  to  waive  the  performance 
of  such  a  condition  as  that  relied  upon  to  defeat  the  appel- 
lant. The  waiver  waa  really  of  a  non-essential  matter,  for 
whether  money  was  actually  paid,  or  its  equivalent  in  value 
yielded  to  the  corporation,  was  not  of  controlling  importance. 
If  the  ^cnt  had  taken  a  certificate  of  deposit  or  a  draft,  we 
suppose  no  serious  question  would  have  been  made,  and  we 
can  not  perceive  that  the  principle  is  different  because  he  con- 
tracted to  take  what  was  really  equivalent  to  money,  although 
in  the  form  of  professional  services.  Under  the  rule  appli- 
cable where  a  demurrer  to  the  evidence  is  interposed,  it  must 
be  inferred  that  Martin  authorized  the  applicatinn  of  the  sum 
due  Dr.  Willcuts  to  the  payment  of  the  August  premium,  Hnd 
that  his  act  was  obligatory  on  the  corporation  which  he  rep- 
resented. 

Assumi  ng,  as  we  must,  that  there  was  a  waiver ;  that  it  was 
made  by  the  authorized  agent  of  the  company ;  that  the  three 
dollars  due  the  insured  for  the  examination  of  the  applicant, 
Eversale,  was  a  payment  on  the  August  premium,  what  are 
the  rights  of  the  insurer  and  henefician'?  The  question  which 
fiices  us  is  not  free  from  difficulty.  The  sum  due  Dr.  Willcuts 
did  not  pay  thcpremium,and  there  is  no  evidence  from  which 
it  can  be  inferred  that  he  paid,  or  offered  to  pay,  the  remainder 
of  the  premium.  By  stretching  the  rule  that  intendments  are 
all  against,  and  strongly  against,  one  who  demurs  to  his  ad- 
versarj-'s  evidence,  to  its  utmost  tension,  it  may  be  inferred 
that  the  insured  understood  and  intended  that  the  sum  should 
be  applied  to  the  payment  of  the  premium,  and  that  the  com- 
pany's agent  joined  him  In  this;  but  the  rule  can  not  be  ex- 
tended far  enough  to  allow  the  inference  that  there  was  pay- 
-  ment,  or  offer  of  payment,  of  anything  more. 

Appellant's  counsel  oflfer  two  theories  In  support  of  their 
contention  that  the  evidence  justified  a  recovery,  although  no 
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payment,  or  offer  of  payment,  of  the  amount  of  the  premium 
in  excess  of  the  value  of  the  services  was  made.  The  first 
of  these  is,  if  we  understand  counsel  aright,  that  the  com- 
pany was  bound  to  apply  the  sum  due  the  insured  to  the  pre- 
mium, that  this  was  a  payment  pro  tanto,  and  entitled  the 
beneficiary  to  a  proportionate  share  of  the  insurance.  We  have 
already  expressed  our  opinion  that  the  right  to  the  insnraiice  is 
not  a  divisible  one,  and  that  the  payment  of  the  whole  premium 
was  a  condition  precedent  to  a  right  to  recover  any  part  of  it. 
But  if  we  are  wrong  in  this,  still  there  can  not  under  the  evi- 
dence, unless  resort  is  had  to  violent  and  unnatural  inferences, 
be  any  conclusion  that  either  the  corporation  or  the  insured 
meant  that  all  the  premium  should  be  so  paid.  The  utmost 
that  can  be  claimed  with  any  tincture  of  reason  is,  that  the 
value  of  the  services  should  be  credited,  and  the  remainder 
paid  in  cash.  The  case  of  The  Girard  L.  Ine.,  etc.,  Co.  v.  M%- 
iital,  etc.,  Ins.  Co.,  decided  by  the  Supreme  Court  of  Pennsyl- 
vania, and  reported  in  9  Weekly  Notes  of  Cases,  425,  decides 
that,  where  the  company  lias  in  its  hands  as  dividends  due  the 
insured  asnm  in  excess  or  equal  to  the  premium,  if  is  bound  to 
apply  it  to  the  payment  of  the  premium,  and  can  not  in  such 
a  case  declare  the  policy  forfeited.  In  that  case  it  was  said: 
"  Was  it  conscionablc  for  the  defendant  company  to  forfeit 
this  policy  when  it  had  in  its  hands  more  than  enough  of  the 
assured'?  money  to  pay  the  quarterly  premium  due  on  the 
14th  of  January?"  It  is  obvious  that  the  case  cited,  even  if 
the  doctrine  it  assorts  be  unqualifiedly  accepted,  does  not' 
niret  the  question  here  confronting  us.  The  principle  of  that 
case  fully  applied  would  do-  no  more  than  entitle  the  benefi- 
ciarj-  to  treat  the  sum  due  the  insured  for  services  as  a  pay- 
ment in  part  of  the  premium,  leaving  unpaid  the  greater  part, 
We  imhesitatingly  assent  to  the  proposition  that  where  par- 
ties have,  by  their  own  acts,  placed  a  construction  u))on  a 
contract,  the  courts  will  adopt  and  enfoive  the  contract  as 
thus  construed.  Relumprv.  O,r/<7/,80Ind.  o80  ;  Jo/miton  v.  Gib- 
aon,  78  Ind.  282;  Aimen  v.  Hardin,  60  Ind.  119;  Insurance 
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Co,  V.  Dutcher,  95  U.  S.  269.  But  granting  the  rule,  and 
giving  it  the  utmost  force  poBsible,  it  only  brings  us  bick 
again  to  the  original  difficulty  ;  it  does  not  enable  us  to  sur- 
mount it.  The  constructiou  given  the  contract,  allotting  to 
the  evidence  the  effect  most  favorable  to  the  appellant,  is,  that 
the  services  were  to  be  credited  and  the  remainder  of  the  pre- 
mium was  to  be  paid  in  money.  So  the  rule  does  not  enable 
us  to  make  one  step  of  progress. 

The  second  of  the  theories,  by  which  appellant  seeks  tfr 
escape  the  difficulty  caused  by  the  failure  to  pay  or  tender  thfr 
amount  of  the  premium  in  excess  of  the  value  of  the  services 
of  Dr.  "Willeuts,  is,  that  the  act  of  the  company  excused  per- 
formance. 

The  law  unquestionably  is,  that,  if  performance  is  prevented 
by  the  act  of  one  of  two  contracting  parties,  the  other  is  ex- 
cused from  tendering  performance.  So,  too,  if  one  party  avows 
an  intention  not  to  perform,  it  will,  in  most  caics,  excuse  the 
other  from  offering  to  perform  his  part  of  the  contract,  fiuWf 
V.  M<u8ey,  2  Ind.  636 ;  Turner  v.  P«n-y,  27  [nd.  163 ;  Phemix, 
etc.,  Ing.  Ch.  V.  Hinesley,  supra.  An  insurance  company,  by 
demanding  more  than  it  is  entitled  to  receive,  and  notifying 
the  insured  that  nothing  but  a  compliance  with  the  demanJ 
will  be  deemed  [>erfonnance,  will  excuse  the  latter  from  ten- 
dering the  premium.  May  Insurance,  2d  ed.,  section  358. 
To  state  the  general  rule  is  easy  enough;  but  to  always  prop- 
erly apply  it,  is  a  perplexing  and  difBcnlt  task. 

The  single  feet  which  appellant  relies  on  to  show  that  per- 
formance on  the  part  of  the  insured  was  excused  is,  that  ou 
the  first  day  of  July,  1878,  a  notice  was  issued  by  the  com- 
pany, and  a  week  or  two  afler  its  issue  served  on  Dr.  Will- 
cuts.  The  notice,  omitting  heading  and  signature,  is  as  fol- 
lows: "The  second  S.  A.  premium  of  $11.39, on  your  policy 
No.  95,594,  fells  due  at  the  office  of  the  company  in  Marion, 
Indiana,  before  noon  on  the  27th  day  of  August,  1878.  The 
conditions  of  your  policy  are  that  payment  must  be  made  on 
or  before  the  day  the  premium  is  due,  and  members  neglect- 
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ingso  to  pay  are  carrying  their  own  risk.  Members  should  not 
assume  that  it  is  Just  as  well  to  pay  at  any  time  during  the  month. 
Agents  have  no  right  to  waive  forfeitures,  or  to  restore  lapsed 
policies.  Upon  a  receipt  of  a  proper  certificate  of  good 
health,  in  accordance  with  its  rules,  and  within  one  year 
Irom  date  of  lapse,  the  company  will  restore  lapsed  policies. 
Please  present  this  notice  at  time  of  payment.  Prompt  pay- 
ment is  necessary  to  keep  your  policy  in  force."  We  are  un- 
ahle  to  assign  to  this  notice  the  force  claimed  for  it  by  the 
learned  counsel  for  appellant.  Liberal  as  is  the  rule  to  be 
applied  in  &vor  of  their  client,  it  will  not  justify  the  infer- 
ence that  the  company  would  refuse  to  make  the  proper  credit 
and  receive  nothing  less  that  the  whole  amount  of  the  .pre- 
mium in  money.  The  notice  is  nothing  more  than  the  usual 
one  informing  the  insured  of  the  time  his  semi-aunual  pre- 
mimn  is  due,  and  calling  attention  to  the  conditions  of  the 
policy.  By  no  possible  intendment,  within  the  bounds  of 
reason,  can  it  be  construed  as  meaning  that  payment  must  be 
made  in  money,  and  that  no  credit  for  services  will  be 
allowed.  Broad  as  is  the  rule  which  here  comes  to  the  as- 
sistance of  the  appellant,  it  will  not  justify  the  inference  that 
the  company  either  meant  to,  or  did,  notify  the  insured  that 
his  claim  for  services  would  not  be  allowed  in  part  payment. 
We  can  not  agree  with  counsel,  that  the  company  repudiated 
any  agreement  with  Dr.  Willcuts.  Conceding  the  claim  of 
appellant  that  the  latter  was  entitled  to  a  credit  on  the  pre- 
mium for  services  rendered,  yet  it  is  clear  that  this  credit  was 
not  to  be  made  until  the  payment  of  the  premium,  and  then 
to  be  taken  pro  tanto  in  payment.  There  b  no  evidence  jus- 
tiiying  any  inference  under  the  most  liberal  rule  conceivable, 
that  a  credit  was  to  be  enter^  as  the  services  were  rendered. 
The  utmost  that  can  be  said  is,  that  there  was  an  agreement, 
that  when  the  premium  became  due  it  might  be  paid  partly 
in  services  and  partly  in  money. 

The  case  of  Pkcenix,  da.,  Ins.  Co.  v.  Hinesley,  supra,  is  essen- 
tially unlike  the  present  upon  the  point  under  immediate  dis- 
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There  the  contract  required  the  payment  of  iDterest 
on  premiums,  at  the  rate  of  six  per  cent.,  the  company  de- 
manded seven  per  cent.,  and  it  was  held  that  this  was  notiw 
to  the  insured  that  the  company  would  not  receive  payment 
at  the  contract  rate,  and  excused  performance.  It  was  said 
by  HowK,  C  J.,  by  whom  the  opinion  of  the  court  was  de- 
livered :  "  If,  as  alleged,  the  appellant  wrongfully,  and  in  vio- 
lation of  its  agreement  with  the  appellee,  demanded  of  her  that 
she  should  pay  the  interest  on  the  outstanding  notes  at  the 
rate  of  seven  per  cent.,  when  six  per  cent,  only  was  payable 
thereon,  and  notified  her  that  six  per  cent,  interest  would  not 
be  received,  if  tendered,  and  that  no  other  or  succeeding  pre- 
minma  would  be  received  on  said  policy  unless  the  rate  of  seven 
per  cent,  was  paid  on  said  notew,  it  is  very  clear,  we  think, 
that  the  appellee  was  thereby  and  thereafter  excused  from  the 
performance  of  her  jMirt  of  her  agreement  with  the  appellant." 
The  notice  in  the  present  caw;  does  not  ealt  upon  the  insured 
to  do  anything  more  than  hip  contract  rcijnired  him  to  do. 
It  notified  him  that  he  was  expected  to  pay  according  to  thf- 
agreement;  it  apprised  him  nf  the  time  of  payment,  directed 
attention  to  the  conditions  of  the  contract,  and  warned  him 
of  the  consequences  of  no n -performance. 

The  solitarj-  fact  fiivorable  to  the  appellant,  if  it  can  he 
said  to  be  favorable,  is  this  notice.  The  testimony  of  Len- 
festey,  the  local  agent,  indicates  very  strongly  that  the  insured 
desired  not  to  apply  on  the  premium  the  three  dollars  due 
him  for  services,  but  desired  that  it  should  be  paid  to  him. 
We  quote  from  the  testimony  of  this  witness:  "  In  the  con- 
versation I  had  with  him"  (the  in.sured),  "he  liaid  there  was 
three  dollars  due  him,  and  asked  who  was  to  pay  it;  don't 
think  he  said  what  he  wanted  to  do  with  it;  I  told  hira  I 
would  write  to  Dr.  Martin  about  it;  I  don't  call  to  mind 
which  of  us  said  there  ^vas  $8.39  after  the  payment  of  the 
$3 ;  it  was  prior  to  that  he  asked  who  would  pay  the  $3." 
This  conversation  took  place  three  or  four  weeks  before  the 
time  the  premium  became  due,    Wliether  this  testimony  does. 
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or  does  not,  show  that  there  was  an  agreement  to  permit  Dr, 
W'illcuts  to  pay  premiums  in  professional  services  is  not,  at 
this  point,  the  enquiry.  The  question  here  is :  Does  it  tend 
in  any  degree  to  prove  that  the  company  either  repudiated 
the  agreement,  or  refused  to  permit  the  proper  credit  to  be 
given  ?  It  certainly  does  not  tend  to  prove  anything  that 
excused  the  insured  from  tendering  performance  of  his  part  of 
the  agreement. 

The  judgment  must  be  affirmed. 


The  State  u.  Bunnell. 

Criminai.  Law.— Affidavit  and  Informaliijia.—SlaMr  Conitmd.—  WtiMtt«t.— 
Section  1679,  claoeeS,  R.  S.  1881,  constnied  in  connection  with  sections 
1671  and  1756,  Joes  not  imperatively  require  the  names  of  the  witneesea 
to  besUted  in  tlie  body  ot  the  affijavit  on  which  an  information  la 
based;  and  it  is  error  t<i  iiuunh  it  tur  the  omiiuion  to  do  BO, 

From  the  White  Circuit  Court. 

D.  P.  Baldwin,  Attorney  General,  F.  P.  Henek,  Prosecut- 
ing Attorney,  W.  8.  Hartman, Owens  and    W.  E.  Uhl, 

for  the  State. 

A.  \V.  Reynolds  and  E.  W.  Sellers,  for  appellee. 

NiBLACK,  J. — This  was  a  prosecution  upon  affidavit  and  in- 
formation for  selling  intoxicating  liquor  without  a  license. 

The  body  of  the  affidavit  was  as  follows: 

"  Peter  Hcmmer,  being  duly  sworn,  on  hia  oath  says  that 
Thomas  J.  Bunnell,  on  the  16th  day  of  January,  1882,  at  the 
county  of  White  and  State  of  Indiana,  did  unlawfully  sell  to 
one  Peter  Hemmer  intoxicating  liquors,  to  wit,  one  quart  of 
intoxicating  liquors,  at  and  for  the  price  of  twenty  cents,  to 
be  drank  and  .sufR-red  to  be  drank  in  the  house  and  appurte- 
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nances  thereto  belonging  of  him,  the  said  Thomas  J.  BuoneU, 
he,  the  said  Thomas  J.  Bunnell,  not  then  and  there  having  a 
license  to  sell  intoxicating  liquors  to  be  drauk  or  suffered  to  be 
drank  in  his  ^id  house,  or  the  appurtenances  thereto  belong- 
ing, according  to  the  laws  of  the  State  then  in  force,  contmy 
to  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State  of  Indiana." 
The  names  of  Peter  Hemmer  and  Mike  Burke  were  endorsed 
on  the  affidavit  as  witnesses. 

As  to  its  substantial  averments  the  information  foIlo\red 
the  affidavit. 

On  motion  of  the  defendant,  Bunnell,  both  the  affidavit  and 
information  were  quashed  and  he  was  discharged. 

The  State  has  appealed  and  assigned  error  upon  the  deci- 
sion of  the  court  quashing  the  affidavit  and  information. 

The  motion  to  quash  both  the  affidavit  and  information  was 
sustained  upoatbe  ground  that  tlie  affidavit  did  not  contain 
the  names  of  the  witnesses  by  whom  the  offence  charged  in  it 
could  be  proven. 

The  fifth  clause  of  section  106  of  the  criminal  code  of  1881, 
Acts  1881,  p.  134,  provides  that,  "Whenever,  either  in  term 
or  vacation,  any  competent  and  reputable  person  has  knowl- 
edge of  the  commission  of  any  misdctmeanor,  not  within  the 
exclusive  jurisdiction  of  a  justice  of  the  peace,  he  may  make 
an  affidavit  before  any  person  authorized  to  administer  oaths, 
setting  forth  the  offence,  and  the  person  charged,  in  plain  and 
concise  language,  together  with  the  names  of  the  witnesses, 
and  file  the  same  with  the  clerk,  who  shall  thereupon  notify 
the  prosecuting  attorney  thereof.  The  prosecuting  attorney 
shall  at  once  prepare  and  file  an  information,  in  term  or  va- 
cation, in  every  case  i^inst  the  person  cliarged  in  said  affi- 
davit." 

On  behalf  of  the  appellee,  it  is  contended  that  the  plain 
meaning  of  this  clause  is,  that  the  names  of  the  witnesses  must 
be  inserted  in  the  body  of  the  affidavit  to  be  filed  with  the 
clerk,  and  that  thereby  the  names  of  the  wituesses  are  made 
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a  material  part  of  the  affidavit,  necessary  to  support  an  infor- 
mation filed  upon  it. 

The  construction  contended  for  might  be  given  to  the  clause 
in  question,  without  doing  violence  to  the  literal  meaning  of 
the  language  used  by  it,  but  we  can  not  agree  that  such  a  con- 
struction ought  to  be  given  to  the  clause  when  considered  with 
reference  to  other  provisions  of  the  criminal  code,  and  the  long 
t^tablished  practice  in  this  State  in  criminal  proceedings. 

In  the  first  place,  whatever  it  is  material  to  allege  in  the 
afRdavit  to  be  filed  with  the  clerk,  like  the  allegations  of  an 
indictment  or  information,  must  be  proved  at  the  trial  before 
the  party  chained  can  be  convicted. 

In  the  next  place,  the  names  of  the  witnesses  do  not  con- 
stitute any  part  of  the  description  of,  or  an  ingredii'nt  in,  any 
crime  defined  by  or  punishable  under  thelawsof  this  State. 

If,  therefore,  the  construction  contended  for  by  counsel  for 
the  appellee  should  be  adopted,  the  prosecuting  attorney  would 
be  required  to  prove  at  the  trial  matters  whicli  were  neither 
junsdictional  in  their  character  nor  an  element  in  the  crime 
chained  in  the  affidavit,  a  result  unsupported  by  any  of  the 
analogies  in  criminal  prosecutions,  and  inconsistent  with  the 
general  scope  and  spirit  of  the  code  of  criminal  procedure. 

The  information  may  contain  more  than  is  averred  in  the 
aflidavit,  but  it  must  not  omit  any  material  matter  embraced 
in  the  affidavit.  Moore's  Criminal  I^aw,  section  135.  An  in- 
formation will  not  be  quashed  when  there  is  sufficient  matter 
alleged  to  indicate  the  crime  and  the  person  charged.  Acts 
1881,  p.  148,  section  181.  Applying  that  rule  to  the  affidavit 
filed  in  this  case,  we  see  no  objection  to  its  sufficiency  in  any 
material  respect.  It  set  forth  the  offence,  and  person  charged, 
in  plain  and  concise  language,  and  that  was  all  that  was  nec- 
essary to  sustain  the  information  based  upon  it. 

When,  under  the  criminal  code  of  1852,  an  affidavit  was 
filed  with  the  clerk,  or  deposited  with  the  prosecuting  attor- 
ney, to  be  used  as  the  foundation  for  an  information,  the  names 
of  the  witnesses  had  also  to  be  furnished.     2  R.  S.  1876,  p.  377, 
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section  22.  This  was  evidently  to  enable  the  prosecuting  al- 
torney  to  endorse  the  names  of  the  witnesses  on  the  infonua- 
tion,  as  the  prosecuting  attorney  could  not  get  a  continuance 
on  account  of  the  absence  of  a  witness,  unless  his  name  was 
endorsed  on  the  infonnatiou. 

When,  therefore,  the  criminal  code  of  1881  was  enacted,  it 
was,  and  for  many  years  had  been,  the  practice  to  require  the 
person  making  an  affidavit  for  an  information,  to  fiimish  Titk 
the  affidavit  the  names  of  the  witnesses  by  whom  it  was  ex- 
pected the  offence  could  be  proved. 

The  provision  of  the  code  of  1852,  thus  requiring  thenaioes 
of  the  witnesses  to  be  furnished,  was,  however,  directory 
merely,  as  the  prosecuting  attorney  was  at  liberty  to  obtain 
tlie  names  of  witnesses  from  any  other  available  source,  and 
endorse  them  on  the  information.  See  sections  18,  27,  2S 
and  88  of  the  criminal  code  of  1852.  Section  98  of  the  code 
of  1881  provides  that  when  an  indictment  is  returned  into 
court,  the  names  of  all  the  material  witnesses  must  be  endorsed 
upon  it,  but  permits  other  witnesses  to  be  afterwards  sub- 
poenaed by  the  State ;  the  only  difference  between  the  two 
classes  of  witnesses  being  that  a  continuance  can  not  be  granted 
on  account  of  the  absence  of  a  witness  whose  name  was  Dot 
endorsed  on  the  indictment  when  it  was  presented  by  the 
grand  jnry.  This  provision  of  the  code  is  alike  applicable  to 
prosecutions  upon  information  as  the  series  of  sections  to  which 
it  belongs  has  reference  to  informations  as  well  as  indiclments. 

We,  therefore,  construe  the  fifth  clause  of  section  106  of 
the  code  of  1881,  set  out  as  above  in  this  opinion,  as  meaning 
that,  wfien  a  person  having  knowledge  of  the  commission  of 
a  misdemeanor  makes  an  affidavit  setting  forth  the  offence 
and  the  person  charged,  he  is  required  at  the  same  time  to 
Garnish  the  names  of  the  witnesses  by  whom  he  has  reasoo 
to  believe  the  offence  can  be  proven,  and  that  he  may  do  this 
by  inserting  the  names  of  the  witnesses  in  the  affidavit,  hy 
endorsing  their  names  on  the  affidavit,  or  by  causing  a  list  of 
such  namcs,to  be  made  in  some  other  appropriate  way,  to  be 
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filed  with  the  affidavit,  regarding  the  provision  as  to  the  names 
of  witneeaes  as  being  directoiy  only,  and  as  not  cgmprising 
the  only  method  by  which  the  prosecuting  attorney  may  ob- 
tain the  names  of  witnesses  for  the  State. 

Thus' construing  the  clause  of  the  statute  under  considera^ 
tion,  we  are  necessarily  brought  to  the  conclusion  that  the 
court  below  erred  in  quashing  the  affidavit,  as  well  as  the  in- 
foriDation. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  fiirdier  proceedings. 


Cronkhite  v.  Nebeker  bt  al. 

pROlCiasoKY  NoTX. — Malentd  AUeratian. — Imerling  Name  of  Bani. — Bona 
Fide  PurdioMX. — The  ma.ker  of  a  promissory  noU,  perfect  in  its  tenna, 
not  negotiable  hj  the  law  merchant,  does  not,  bj  leaving  a  blank  apace 
in  the  t>od7  of  the  note,  wlierein  words  of  negotiabilitj  may  be  so  in- 
serted as  not  to  furnish  nn  indication  of  the  alteration,  give  an  implied 
suthorit?  to  the  payee  to  insert  therein  the  name  of  a  bank ;  and  iuch 
an  insertion,  without  the  authority  of  the  maker,  is  such  &  material  al- 
teration of  the  note  as  will  invalidate  it  in  the  hands  of  a  bona  fide  pur- 
chaser, whether  he  haa  notice  of  the  alteration  or  not 

Sah^ — Sale  and  Purchcae  oj. — RircAiuer  Pulnpan  Enqairy. — The  purchaser 
of  a  note,  whether  negotiable  bj  the  law  merchant  or  not,  is  put  upon 
enquiiT  aB  to  its  genuineness  in  all  its  material  parts,  by  the  mere  fact 
that  it  boffered  for  sale;  and  if  be  omits  to  make  enquiry  of  the  maker, 
be  hujt  at  bis  own  risk,  and  apon  tbe  faith  of  his  immediate  endorser, 
or  of  others,  if  any,  to  whom  he  may  legally  have  recount. 

From  the  Warren  Circuit  Court. 

W.  P.  Rhodes  and  A.  R.  Owen,  for  appellant. 

L.  N^ker  and  8.  M.  Oamhem,  for  appellees. 

Woods,  J. — The  appellant  denied  under  oath  the  execution 
of  the  note  upon  which  the  appellees  obtained  judgment 
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against  him.  There  is  no  dispute  in  reference  to  the  feds 
proved  at  the  trial,  and  the  question  for  decision  is  whether 
the  fiading  of  the  court  was  right. 

The  appellant,  who  was  at  the  time  a  man  of  intelligence 
and  able  to  read  both  written  and  printed  matter  with  ease, 
executed  a  promissory  note  of  the  tenor  following,  which  he 
did  then  and  there  read,  to  wit : 

"$76.  September  6th,  1877.  Twelve  months  after  date. 
I  promise  to  pay  to  the  order  of  G.  H.  Fitzmaurice,  at  Cov- 
ington, Indiana,  seventy-Sve  dollars,  value  received,  without 
any  relief  from  valuation  or  appraisement  laws,  with  interest 
at  ten  per  cent,  per  annum  from  date,  and  ten  per  cent  attor- 
ney's fees.  The  drawers  and  indorsers  severally  waive  pre- 
sentment for  payment,  protest  and  notice  of  protest  and  non- 
payment of  this  note. 

[Signed]  "  Levi  A.  Cronkhite." 

The  note  was  prepared  by  the  payee  upon  an  ordinarr 
printed  blank,  which  was  so  arranged  that  there  was  one  line  in 
the  blank  in  which  there  was  no  printed  word  except  the  word 
"at"  printed  at  the  left  band  end  of  the  line,  and  beginniog 
about  the  middle  of  said  line  there  were  written  the  words 
"Covington,  Ind.,"  leaving  a  space  sufficient  between  the 
word  "at"  and  the  word  "Covington,"  to  insert  the  words 
"  The  Farmers  Bank  "  in  a  handwriting  corresponding  with 
the  written  parts  of  the  note. 

At  the  time  of  making  the  note,  the  appellant  objected  to 
its  being  made  payable  at  a  bank,  and  thereupon  the  words 
"  Covington,  Ind.,"  were  written  in  by  the  payee,  who  fillfd 
up  the  written  parts  of  the  instrument  with  pea  and  ink  which 
he  carried  with  him.  After  the  execution  of  the  note  by  the 
appellant,  and  without  his  knowledge  or  consent,  Fitzmaui^cc 
inserted  the  words  "The  Farmers  Bank"  before  the  word 
"  Covington,"  in  such  a  manner  as  to  afford  no  indication  of 
an  alteration  of  the  note  after  its  execution,  and  in  that  con- 
dition endorsed  it  before  maturity  to  the  appellees  who  paid 
value  therefor,  without  notice  or  intimation  of  the  alteration. 
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In  support  of  the  decision  of  the  circuit  court  the  follow- 
ing cases  are  cited :  MamhaU  v.  Drescker,  68  Ind.  359 ;  Gofh- 
rupt  V.  WUlimnson,  61  Ind.  599 ;  Comeil  v.  Nebeker,  68  Ind. 
425 ;  Sp'aler  v.  Jamen,  32  Ind.  202.  In  these  cases  the  fol- 
lowing are  referred  to :  Hereth  v.  The  Merchants'  Nat'l  Bank, 
34  Ind.  380 ;  Nebeker  v.  ChOainger,  48  Ind.  436 ;  Eiley  v.  Sckav}- 
acker,  60  Ind.  592  j  Steele  v.  Moore,  64  Ind.  52 ;  Woollen  v. 
Ulrick,ei  Ind.  120;  Noll  v.  >%iitk,  64  Ind.  511 ;  Gerrard  v. 
Hodden,  67  Pa.  St.  8;  Zimmeiiium  v.  i;(rfe,  75  Pa.  St.  188; 
Oiapman  v.  Rose,  66  N.  Y.  137 ;  Bedich  v.  DoH,  54  N.  Y.  234. 

In  GUlaxpie  v.  Kelley,A\  Ind.  168,  the  note  read  when  exe- 
cuted, "  payable  at Bank,  at  Frankfort,"     The  alteration 

consisted  in  filling  the  blank  so  as  to  designate  a  particular 
bank.  It  was  held  that  the  holder  of  the  note  had  implied 
authority  to  fill  the  blank  in  that  way.  The  following  ex- 
tracts from  the  opinion  in  that  case  are  pertinent  to  the  pres- 


"  The  insertion  of  the  name  of  the  bank  in  Frankfort,  where 
^e  same  was  payable,  was  a  material  alt«ration,  and  rendered 
the  note  void  unless  the  payee  was  authorized  to  fill  the  blank 
by  inserting  the  name  of  the  bank.  WoodrmrtJi  v.  Bank  of 
America,  19  Johns.  391 ;  GliUe  v.  Small,  17  Wend.  238 ;  Navo 
V.  Fuller,  24  Wend.  374. 

"  We  proceed  to  inquire  whether  the  payee  of  a  negotiable 
promissory  note  is  audiorized  to  insert  the  name  of  the  bank 
where  the  same  has  been  left  blank. 

"The  maker  of  a  promissory  note  stands  upon  the  footing 
of  an  acceptor  of  a  bill  of  exchange.  Nmro  v.  Ftdler,  24  Wend. 
374;  Chitty  Bills,  100-103;  Byles  Bills,  173-177. 

"  In  our  opinion,  the  rule  is  well  settled,  that  if  a  person 
indorses  or  signs  in  blank  paper  or  a  note  and  intrusts  it  to 
another  that  he  may  raise  money  upon  it,  he  authorizes  that 
other  person  to  fill  all  blanks  which  are  necessary  and  proper 
to  make  the  instnimentaperfectand  complete  bill  of  exchange 
or  promissory  note,  as  the  case  may  be.  Holland  v.  Hatch, 
Vol.  81.— 21 
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11  Ind.  497;  Spitler  v.  James,  32  Ind.  202,  and  the  authori- 
ties there  cited.  It  is  quite  obvious  to  us,  not  only  from  the 
&ce  of  the  note,  but  trom  the  evidence  of  the  appellee,  ihat 
the  maker  of  the  note  in  question  intended  to  make  the  same 
negotiable  and  governed  by  the  law  merchant.  If  the  parties 
had  intended  to  make  an  ordinary  promissory  note,  and  it 
had  been  complete  as  such  when  it  was  delivered  to  the  payee, 
such  payee  would  not  have  been  authorized  to  insert  words 
rendering  it  negotiable ;  and  if  there  had  been  no  blank  in 
the  note,  and  such  words  had  been  interlined,  such  interlinea- 
tion would  have  put  a  purchaser  upon  inquiry.  The  note,  when 
delivered,  was  not  perfect  and  complete  as  a  negotiable  in- 
strument governed  by  the  law  merchant.  The  payee  had  the 
right  to  make  it  perfect  and  complete  by  inserting  the  name 
of  the  bank  where  it  was  to  be  payable." 

The  case  in  the  record  before  us  is  in  some  respects  essentiaUy 
different.  The  note  as  executed  was  a  perfect  non-negotiable 
note.  No  words  were  wanting  in  order  to  give  full  force  and 
effect  to  the  words  present.  It  was  just  as  the  maker  intended 
it  should  be.  It  was  prepared  upon  a  printed  form,  and  the 
words  inserted  did  not  GU  the  entire  blank  space,  but  left  it 
possible  to  make  an  insertion  of  other  words,  which  were 
wrongfully  inserted,  and  when  inserted  made  the  note  appear 
to  be  negotiable  by  the  law  merchant.  If  the  word  "  Coving- 
ton "  had  been  written  close  to  the  word  "  at,"  the  words"at  the 
Farmers'  Bank  "  might  have  been  inaert«d  after  the  words 
"  Covington,  Ind.,"  and  so  the  same  alteration  in  the  character 
of  the  instrument  would  have  been  equally  well  accomplished. 

The  exact  question  presented  in  this  record  is,  whether  the 
maker  of  a  non-negotiable  promissory  note,  perfect  in  its 
terms,  by  leaving  a  blank  space  in  the  body  of  the  note  wherein 
words  of  negotiability  may  be  so  inserted  as  not  to  furnish  an 
indication  of  the  alteration  having  been  made  irregularly, 
gives  an  implied  authority  for  the  makiog  of  the  alteration, 
which,  as  against  a  bona  fide  purchaser,  he  may  not  deny. 

The  case  of  SfarahaU  v.  Drtscher.  68  Ind.  359,  was  essen- 
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tially  the  same  in  its  iacts,  and  was  decided  upon  the  same 
^uttdaa  6illaapiev.Kellei/,mipra.  Thecaaeaof  CbmeSv.  iVe&- 
ater,  58  Ind.  425,  Gothrapt  v.  WiUianuon,  61  Ind.  599,  and 
other  decisions  of  this  court  referred  to  in  these  cases,  all  arose 
upon  &ct8  quit«  distinguishable  from  those  now  before  us. 

In  the  case  of  Ilolmee  v.  Trumper,  22  Mich.  427,  S.  C.  7 
Am.  R.  661,  upon  a  state  of  &cts  not  essentially  unlike  those 
^own  in  GiUaapie  v.  KeUey  and  MardwU  v.  Dreaoher,  itapra, 
is  a  vigorous  discussion  of  the  principle  involved. 

We  give  the  following  extracts  from  the  opinion  in  that 
case,  which  received  the  unanimous  concurrence  of  the  judges : 

"We  think  the  courts  have  gone  qaite  fiir  enough  in  sus- 
taining instruments  executed  in  blank,  and  the  implied  au- 
thority to  fill  them  up,  and  we  are  not  disposed  to  take  a  step 
in  advance  in  that  direction,     *     *     * 

"  The  general  principle  that '  where  one  of  two  innocent  par- 
ties must  suffer,'  etc.,  upon  which  the  plaintiff  in  error  relies, 
as  stated  by  us  in  Burson  v.  Huntington,  21  Mich.  415,  is  one 
which,  in  its  application,  is  mainly  confined  to  cases  where 
the  third  person,  whose  act  or  de&ult  has  occasioned  the  loss, 
has  been  in  some  sense  or  to  some  extent,  the  agent  of  the 
party  who  is  made  to  sustain  the  loss,  or  when  the  latter,  by 
his  acts  or  negligence,  has  authorized  the  other  party  to  con- 
sider him  as  such ;  and  in  all  the  cases  (unless  this  is  an  ex- 
ception) where,  upon  the  general  principle  relied  upon,  a  party 
has  beeu  held  liable  upon  a  writ^n  contract  on  the  ground 
of  negligence  alone,  without  reference  to  such  agency,  he  has 
only  been  held  liable  upon  it  in  the  shape  in  which  he  allowed 
it  to  go  from  his  hands,  and  not  as  criminally  altered  by  an- 
other. *  *  A&  between  the  maker  of  commercial  paper, 
and  an  innocent  party  acting  upon  the  feith  of  the  paper,  which 
the  maker  has  voluntarily  and  intentionally  executed  and 
even  negligently  allowed  to  go  out  of  his  hands  and  to  get 
into  circulation,  the  general  principle  we  are  discussing  would 
preclude  such  maker  from  showing  that  the  paper  was  not 
intended  to  have  the  effect  which  it^  appearance  indicated^ 
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though,  as  between  the  original  ]>artio8,  many  things  might  be 
ehown  to  defeat  it.  It  is  substantially  a  representation  upon 
which  he  has  authorized  iunocent  parties  to  act;  and  when 
they  have  thus  acted  he  must  be  bcld  by  the  contract  indi- 
cated by  the  representation  thus  made. 

"  But  this  reasoning  extends  only  to  the  peper  as  made  by 
him,  or  as  he  has  thereby  authorized  some  other  person  to 
change  its  terms;  and  the  note  in  this  case  being  a  complete 
legal  instrument  when  issued,  to  hold  him  bound  by  the  con- 
tract, as  altered  by  the  forgery,  involves  the  idea  that  the  per- 
son committing  the  forgery  was  his  agent  in  committing  it 
(a  ludicrous  absurdity),  or  at  least  that  he  had  authorized  in- 
nocent third  j>arties  so  to  treat  him.  *  *  The  argunkent 
amounts  simply  to  this :  That  by  the  maker's  awkwardness 
or  negligence  his  note  was  issued  by  him  in  a  shape  whicb 
rendered  it  somewhat  easier  for  another  person  to  commit  a 
crime  than  if  he  had  taken  the  precaution  to  era.se  the  word 
'at,'  and  to  draw  a  line  through  the  blank  which  followed 
it ;  and  that  a  forgery  committed  by  filling  this  blank  would 
be  less  likely  to  excite  suspicion  than  if  committed  in  some 
other  way. 

"  But  bow  such  a  crime,  whether  committed  in  this  or  in  any 
other  way,  could  create  a  contract  on  the  part  of  the  maker, 
we  confess  ourselves  unable  to  comprehend ;  nor  are  we  sat- 
isfied that  a  forgery  committed  in  this  way  would  be  any  less 
liable  to  detection  than  if  committed  in  many  other  ways. 
The  negligence,  if  such  it  can  be  called,  is  of  the  same  kind 
as  might  be  claimed  if  any  man,  in  signing  a  contract,  were 
to  place  his  name  far  enough  below  the  instrument  to  permit 
another  line  to  be  written  above  his  name  in  apparent  har^ 
mony  with  the  rest  of  the  instrument ;  or,  as  if  the  instrument 
were  written  with  ink,  the  material  of  which  would  admit  of 
easy  and  complete  obliteration  or  &ding  out  by  some  chemi- 
cal application  which  would  not  aflTcct  the  face  of  the  paper, 
or  by  tailing  to  fill  any  blank  at  the  end  of  any  line  which 
might  happen  to  end  &r  enough  from  the  side  of  the  page  to 
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admit  the  insertion  of  a  word.  The  law  has  no  scale  by 
which  to  measure  the  various  degrees  of  facility  with  which 
different  modes  of  forgery  may  be  committed,  or  their  liabil- 
ity to  suspicion  or  detection ;  and  we  see  no  clear  and  intelli- 
gible distinction  by  which  we  could  hold  the  maker  in  tiiis 
case  bound  by  this  forgery,  which  would  not  hold  all  persons 
liable  for  the  alteration  and  forgery  of  any  paper  signed  by 
them.  Whenever  a  party  in  good  &ith  signs  a  complete 
promissory  note,  however  awkwardly  drawn,  he  should,  we 
think,  be  equally  protected  from  its  alteration  by  forgery  in 
whatever  mode  it  may  be  accomplished ;  and  unless,  perhaps, 
where  it  has  been  committed  by  some  one  in  whom  he  has  au- 
thorized others  to  place  confidence  as  acting  for  him,  he  has 
qaite  as  good  a  right  to  rest  upon  the  presumption  that  it  will 
not  be  criminally  altered,  as  any  person  has  to  take  the  paper 
on  the  presumption  that  it  has  not  been ;  and  the  parties 
taking  such  paper  must  be  considered  as  taking  it  upon  their 
own  risk,  so  &r  as  the  question  of  forgery  is  concerned,  and 
OS  trusting  to  the  character  and  credit  of  those  from  whom 
they  receive  it,  and  of  the  intermediate  holders. 

"  If  promissory  notes  were  only  given  by  first-class  business 
men  who  are  skilful  in  drawing  them  up  in  the  best  pes* 
Eible  manner  to  prevent  foi^ry,  it  might  be  well  to  adopt 
the  high  standard  of  accuracy  and  perfection  which  the  ar- 
gument in  behalf  of  the  plaintiff  in  error  would  require. 
But  for  the  great  mass  of  the  people  who  are  not  thus  skilful, 
nor  in  the  habit  of  frequently  drawing  or  executing  such 
paper,  such  a  standard  would  be  altogether  too  high,  and 
would  place  the  great  majority  of  men,  of  even  feir  educa- 
tion and  competency  for  business,  at  the  mercy  of  knaves,  and 
tend  to  encourage  forgery  by  the  protection  it  would  give  to 
foiled  paper," 

This  reasoning  is  in  entire  accord  with  the  propositions 
quoted  from  the  opinion  in  Gillaapie  v.  Kelley,  supra.  To  the 
same  effect,  see  Worrell  v.  Gfum,  39  Pa.  St.  388;  Good- 
man V.  EaOman,  4  N.  H.  455 ;  Bruce  v,  Weataott,  3  Barb.  374 ; 
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Washittgton  Samnga  BanJi  v.  £!cky,  51  Mo.  272 ;  Imry  v.  Mi- 
chael, 33  Mo.  398;  Fresbury  v.  Micluid,  33  Mo.  542;  Wadt 
V.  Withington,  1  Allen,  561;  Fay  v.  SmiiA,  1  Allen,  477; 
Draper  v.  Wood,  112  Mass.  315 ;  Wood  v.  8Ude,  6  Wal.  80; 
Lkle  V.  Bogrwa,  18  B.  Mon.  628;  MaOraih  v.  <Mrk,  56  N. 
Y.  34 ;  HeH  v.  OeAfer,  80  Ind.  83.  See  also  Cline  v.  GtUhrie, 
42  Ind.  227. 

In  MoOrath  v.  C?ari,  swpro,  which  Is  fully  in  point,  and, 
in  its  facts,  is  even  a  stronger  case  than  the  one  before  us,  it 
is  said  by  Chubch,  C.  J.,  who  delivered  the  opinion  of  the 
court :  "  The  rule  that '  whenever  one  of  two  innocent  parties 
must  suffer/  *  *^  is  not  applicable  for  the  reason  that  ihe 
endorser  did  not,  in  any  legal  sense,  enable  the  maker  to  make 
the  alteration ;  "  and  in  Wood  v.  SUde,  «iipra,  it  is  said,  to 
the  same  point:  "The  defendant  could  no  more  have  pre- 
vented the  alteration  than  he  could  have  prevented  a  com- 
plete febrication ;  and  he  had  as  little  reason  to  anticipate  one 
as  the  other." 

There  are  cases  in  actual,  and  in  seeming,  conflict  with  the 
foregoing;  but  tbey  are,  in  most  instances,  cases  where  the 
notes,  as  executed,  were  imperfect,  the  unfilled  blinks  being 
in  such  connection  with  the  words  used  as  to  require  the  in- 
sertion of  other  words  in  order  t»  complete  the  instrument  as 
executed ;  or  tbey  turn  upon  a  misapplication  of  the  maxim 
that  "  If  one  of  two  innocent  persons  must  suffer,"  etc. ;  as 
if  any  man  could,  or  was  bound  to  endeavor  to,  protect  the 
world  against  the  commission  of  foi^ries  upon  his  obligations. 
If  he  owes  the  public  any  duty  whatever,  in  this  respect,  the 
measure  of  that  duty  must  be  the  utmost  care  which,  in  each 
case,  can  reasonably  be  employed ;  and  the  inquiry  in  each 
case  of  unauthorized  alteration  will  be,  not  whether  the  party 
sought  to  be  charged  made  the  obligation,  but  whether  he 
might,  by  greater  care,  have  so  constructed  the  instrument 
which  he  did  execute,  as  that  an  alteration  of  it  would  have 
been  impossible  or  more  difficult.  Such  a  doctrine,  instead 
of  giving  stability  and  credit  to  commercial  paper,  would  lead 
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to  uncertaintieB  quite  inconsisteat  witb  the  character  which 
Guch  paper  ought^  and  is  geQcrally  supposed,  to  bear.  Be- 
sides, if  the  maxim  referred  to  can  apply  at  all,  it  applies  as 
well  to  Qon-commercial  as  to  coramercial  paper,  and,  to  be 
consistent,  we  should  be  driven  to  hold  that  the  maker  of  a 
note  not  payable  in  bank  is  estopped  as  against  an  in- 
nocent purchaser,  from  pleading  an  alteration  made  by  filling 
blank  spaces  carelessly  lefl  at  the  time  the  paper  was  issued. 

The  simple  and  &ir  rule  for  all  is,  that  the  purchaser  of 
paper,  whether  negotiable  by  the  law  merchant  or  not,  is  put 
upon  inquiry  as  to  the  genuineness  of  the  paper  in  all  its  ma- 
terial parts,  by  the  mere  &ct  that  it  is  offered  for  sale ;  and 
ifhe  sees  fit  to  omit  making  inquiry  of  the  maker,he  buysat 
his  own  risk  and  upon  the  &ith  of  his  immediate  endorser,  or 
other  parties,  if  any,  agwnet  whom  he  may  have  recourse. 

The  judgment  is  reversed,  with  costs,  and  with  instructions 
to  graot  the  appellant  a  new  trial. 


McCoMAS  V,  Kruo. 


CoWOTI'nrrtOWA  L  Law.— "Cbiwfriaiwn  cf  Softites. — Legitlalivt  Fbmr.— Supreme 
Cbwt— The  l^islatire  authority  o(  the  State  ia  seated  in  the  Geoenil 
Assembly  whose  power  is  supreme  and  sovereign,  and  ia  anhject  to  no 
restrictionB  except  such  as  are  imposed  hy  the  State  and  Federal  consti- 
tutioDB,  and  the  laws  and  treaties  made  by  and  ander  the  Fedeml  Qot* 
emment ;  and,  in  considering  the  constitutionality  of  an  act  of  the  Q«a- 
eral  Assembly,  it  is  the  uniform  rule  of  the  Supreme  Court  to  coostme 
and  interpret  its  provisions,  if  it  can  lie  done,  in  such  manner  u  to 
sustain  and  notdefeat  the  law  in  question. 

Saitb. — /mpeacAmen/  or  Eemoml  qf  tSibiie  OSicen. —  Foiuntary  or  Bobihud  In- 
(Dzieoft'on.— Sections  7  and  8,  of  article  6,  of  the  State  constitution,  should 
be  conatrued  together,  and,  thus  construed,  they  authorize  the  General 
Assemblv  to  provide  by  law  for  the  impeachment  or  removal  from  office 
of  coonty,  township  or  town  officers,  for  crime,  incapacity  or  negligence. 
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Therefore,  the  act  of  March  11th,  187&  («ectioD  60r2,  R.  8.  1881),  pro- 
Tiding  for  the  removal  froniofficeaf  any  public  o$cer,  for  voluntary  in- 
toiication  in  the  business  houia  of  his  office,  or  for  habitual  intoxica- 
tion, is  not  repugnant  to,  or  in  conflict  with,  any  proTision  of  the  con- 
Btitution,  Slate  or  Federal,  aad  b  a  constitatioDil  and  valid  law. 

From  the  Montgomery  Circuit  Court. 

/.  Wrigfd,  J.  M.  SeUera  and  T.  E.  Ballard,  for  appellant 

O.  W.  Paul,  J.  E.  Humphries  and  E.  C.  Snt/der,  for  appellee. 

HowK,  J.— In  this  case,  the  appellee,  the  defendant  beloT 
demurred  separately  to  each  of  the  first,  second  and  third  par- 
agraphs of  the  appellant's  complaint,  upon  the  grounds  that 
it  did  not  stat«  Ikcts  sufficient  to  constitute  a  cause  of  action; 
that  the  State  of  Indiana  was  a  necessary  party  plaintiflf,  and 
that  appellant  had  not  the  legal  capacity  to  sue  herein.  These 
demurrers  were  severally  sustained  by  the  court,  and  to  each 
of  these  rulings  the  appellant  excepted.  He  refused  to  amend 
or  plead  further,  and  judgment  was  rendered  against  him  for 
the  appellee's  costs. 

Errors  are  assigned  by  the  appellant,  in  this  court,  which 
call  in  question  the  decisions  of  the  circuit  court  in  sustain- 
ing demurrers  to  each  of  the  paragraphs  of  his  complaint. 

In  the  firstparagraph  of  his  compleintjtlieappellant  alleged 
in  substance,  that  he  was  a  citizen  and  resident  of  the  county 
of  Montgomery,  and  State  of  Indiana;  that  the  appellee, 
William  J.  Krug,  was  on  the  —  day  of  October,  A.  D.  1878, 
elected  to  the  office  of  sheriff  of  the  county  of  Montgomery, 
and  State  of  Indiana;  that,  on  or  about  the  —  day  of  Au- 
gust, 187d,  the  appellee  executed  his  bond  as  required  by  law 
and  took  the  oath  of  office,  as  sheriff  of  said  Montgomery 
county ;  that  he  took  possession  of  said  office  and  entered 
upon  his  duties  as  such  sheriff;  that  he  was  in  the  full  pos- 
session thereof,  and  had  been  and  then  was  holding  the  said 
office  of  sheriff  of  said  county,  and  receiving  the  profits  and 
emoluments  of  such  office ;  and  that,  on  or  about  the  25lh 
day  of  September,  1879,  during  the  business  hours  of  his  said 
office,  the  appellee  voluntarily  became  intoxicated,  thereby  for- 
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feiting  his  right  to  the  said  office  of  sheriff.  Wherefore  the 
appellant  demaadcd,  that  the  said  office  be  declared  forfeited 
as  to  the  appellee  and  vacant,  and  for  all  proper  relief. 

The  second  paragraph  of  the  complaint  differs  from  the 
first  paragraph  only  in  this,  that,  instead  of  alleging  a  specfic 
act  of  voluntary  intoxication  as  in  the  first  par^raph,  the  ap- 
pellant allied  in  substance,  in  the  second  paragraph,  that  the 
appellee  was  in  the  habit  of  voluntarily  becoming  intoxicated, 
by  the  use  of  intoxicating  liquors,  during  his  continuance  in 
office,  thereby  forfeiting  his  right  to  hold  said  office. 

The  third  pan^raph  of  the  complaint  differs  from  the  first 
paragraph  only  in  this,  that  the  specific  act  of  voluntary  in- 
toxication was  alleged,  in  the  third  paragraph,  to  have  been 
on  or  about  the  4th  day  of  Kovember,  1879,  instead  of  on 
or  about  the  25th  day  of  September,  1879,  as  alleged  in  the 
first  paragraph.  Substantially  the  same  relief  was  demanded 
in  each  of  the  second  and  third  paragraphs,  as  was  demanded 
in  the  first  paragraph  of  the  appellant's  complaint. 

It  is  manifest,  that,  in  each  of  the  paragraphs  of  his  com- 
plaint, the  appellant  intended  and  attempted  to  state  a  cause 
of  action  against  the  appellee,  under  the  provisions  of  an  act 
of  the  General  Assembly  of  this  State,  approved  March  11th, 
1875,  entitled  "An  act  to  provide  against  intoxication,  on  the 
part  of  public  officers,  and  providing  for  the  removal  of  offi- 
cers therefor."  Omitting  the  enacting  clause,  this  act  pro- 
vided, as  follows : 

"  That  any  person  holding  any  office  under  the  constitution 
or  laws  of  this  State,  who  shall  voluntarily  become  intoxi- 
cated within  the  business  hours  of  his  office,  or  shall  be  in 
the  habit  of  becoming  intoxicated  by  the  use  of  intoxicating 
liquors,  shall  forfeit  his  office  and  be  removed  therefrom,  upon 
complaint  filed  in  the  circuit  court  of  the  county  in  which  hft 
resides,  by  any  citizen  of  this  State,  alleging  that  he  is  a  citi* 
zen  of  the  State  of  Indiana,  and  giving  the  name  of  the  per- 
son complained  of,  and  designating  the  office  which  he  holds, 
andthatsucbofficer  has  voluntarily  become  intoxicated  within 
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the  business  hours  of  his  oflice,  or  shall  be  in  the  habit  of  be- 
coming intoxicat«d  by  the  use  of  intoxicating  liquors  during 
his  continuance  in  office.  The  clerk  of  said  court  shall  docket 
Raid  cause  for  trial  and  issue  summons  for  the  defendant,  as 
in  other  causes.  If,  upon  the  trial  of  said  complaint  either 
by  the  court  or  a  jury,  it  shall  be  found  that  the  fects  stated 
in  the  complaint  are  true,  such  officer  shall  be  adjudged  to 
have  forfeited  his  office,  and  the  office  be  adjudged  vacant." 
2  B.  S.  1876,  p.  477 ;  Acts  of  1875,  Reg.  Sesa.,  p.  91 ;  Sec- 
tion 6012,  R.  S.  1881. 

It  will  be  readily  seen,  vre  think,  that  the  appellant  has 
brought  his  cause  of  action,  as  stated  in  each  of  the  paragraphs 
of  his  complaint,  the  substance  of  which  we  have  given,  squarely 
within  the  provisions  of  the  statute  above  quoted.  If  the 
statute  is  a  constitutional  and  valid  enactment,  then  each  of 
the  paragraphs  of  the  complaint  stated  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  demurrers  thereto  ought  to 
have  been  overruled.  If,  however,  the  statute  quoted  is  un- 
constitutional and  void,  then  the  several  rulings  of  the  circuit 
court,  on  the  demurrers  to  the  complaint,  were  right  and  the 
judgment  below  must  be  affirmed.  The  constitutionality  or 
unconstitutionality  of  the  statute  is  the  only  question  discussed 
by  the  counsel  of  the  respective  parties,  in  their  able  and  ex- 
haustive briefe  of  this  cause,  and  the  only  question  this  court 
is  required  to  consider  and  decide.  As  here  presented,  it  is 
purely  a  question  of  law,  aud  not  of  ethics,  or  of  good  or  had 
morals. 

The  office  of  sheriff  is  a  constitutional  office ;  that  is,  it  is 
an  office  providedfor  in  the  constitution  of  this  State,  of  1851. 
Thus,  in  section  2  of  article  6  of  the  constitution,  it  is  pro- 
vided that  "There  shall  be  elected  in  each  county,  by  the  voters 
thereof,  at  the  time  of  holding  general  elections,"  among  other 
officers,  a  sheriff,  who  should  "continue  in  office  two  years," 
and  should  not  be  eligible  to  the  office  "  more  than  four  years 
in  any  period  of  six  years,"  Section  4ofarticle6of  the  con- 
stitution of  1851  provides  in  relation  to  county  officers,  such 
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as  sheriff,  as  follows:  "No  peraon  shall  be  elected  or  ap- 
pointed as  a  county  officer  who  shall  not  be  an  elector  of  the 
count;y ;  oor  any  one  who  shall  not  have  been  an  inhabitant 
thereof  during  one  year  next  preceding  his  appointment,"  etc. 
It  is  claimed  by  appellee's  counsel,  as  we  understand  their 
argument,  that  this  section  4  of  article  6  prescribes  the  con- 
stitutional qualifications  of  the  person  who  is  eligible  to  the 
office  of  sheriff,  and  only  requires  that  he  be  an  elector  of  the 
county,  and  shall  have  been  an  inhabitant  thereof  during  one 
year  next  preceding  bis  election ;  and  that  the  Legislature  has 
no  power  to  declare  that  such  person  must  possess  other  quali- 
fications, in  addition  to  those  prescribed  in  the  constitution. 
It  is  further  claimed  that,  by  the  statute  quoted,  the  Legisla- 
ture has  added  to  the  constitutional  qualifications  of  one  eli- 
gible to  the  office  of  sheriff,  "  temperance,  morality,  sobrie^ 
and  that  such  officer  shall  not  drink  intoxicating  liquors  dur- 
ing office  hours."  For  these  reasons,  the  appellee's  counsel 
earnestly  insist  that  the  statute  under  consideration  is  uncon- 
stitutional and  wholly  void. 

It  may  be  premised,  in  the  examination  of  thequestion  be- 
fore us,  that,  in  the  first  section  of  the  fourth  article  of  the 
eonstitution  of  1851,  it  was  declared  that  "The  legislative 
authority  of  the  State  shall  be  vested  in  the  General  Assem- 
bly, which  shall  consist  of  a  senate  and  a  house  of  representa- 
tives." Of  this  constitutional  provision'  as  the  same  appeared 
in  the  same  language,  in  the  constitution  of  1816,  in  Beau- 
«kamp  V.  The  State,  6  Blackf.  299,  it  was  said  by  Dewey,  J., 
speaking  for  the  court  i  "  This  is  not  a  grant  of  special,  lim- 
ited, and  enumerated  powers,  implying  a  negative  of  all  others, 
as  is  the  case  with  the  constitution  of  the  United  States.  The 
legislative  authority  of  this  State  is  the  right  to  exercise  su- 
preme and  sovereign  power,  subject  to  no  restrictions  except 
those  imposed  by  our  own  constitution,  by  the  Federal  consti- 
tution, and  by  the  Uws  and  treaties  made  under  it.  This  is 
the  power  under  which  the  Legislature  passes  all  laws."  It 
<'aii  not  be  said  that  the  statute  quoted  is  in  conflict  with  the 
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Federal  constitution,  or  with  any  law  or  treaty  made  under 
that  cooatitutiou.  Does  the  statute  infringe  upon,  or  is  it  re- 
pugnant to,  any  of  the  provisions  of  the  constitution  of  this 
State?  In  Fletcher  v.  Feck,  6  Craneh,  87,  in  considering  the 
constitutionality  of  a  statute  of  Georgia,  under  the  constitu- 
tion of  that  State,  it  was  said  by  Marshall,  C.  J.,  on  page 
128 :  "  The  question,  whether  a  law  be  void  for  its  repug- 
nancy to  the  constitution,  is,  at  all  times,  a  question  of  much 
delicacy,  which  ought  seldom,  if  ever,  to  be  decided  in  the 
affirmative,  in  a  doubtful  case.  The  court,  when  impelled  by 
duty  to  render  such  a  judgment,  would  be  unworthy  of  its 
station,  could  it  be  unmindful  of  the  solemn  obligations  which 
that  station  imposes.  But  it  is  not  on  slight  implication  and 
vague  conjecture  that  the  Legislature  is  to  be  pronounced  to 
have  transcended  its  powers,  and  its  acts  to  be  considered  as 
void.  The  opposition  between  the  constitution  and  the  law 
should  be  such  that  the  judge  feels  a  clear  and  strong  convic- 
tion of  their  incompatibility  with  each  other." 

So,  in  Maize  v,  ITie  StcUe,  4  Ind.  342,  in  considering  a 
similar  question,  Stuakt,  J.,  speaking  for  the  court,  said: 
"Suchquestionsarealwaysregarded  by  the  courts  as  of  serious 
importance.  The  judiciary  look  to  the  acts  of  the  Legislature 
with  great  respect,  and  reconcile  and  sustain  them,  if  possible. 
The  General  Assembly  is  the  immediate  exponent  of  the 
popular  will, — expresslydelegat«dto  clothe  that  will  with  the 
forms  of  law.  The  presumption  that  such  a  body  has  sanc- 
tioned enactments  in  violation  of  the  constitution,  is  not  to 
be  lightly  indulged.  That  the  act  is  imperfect  or  impolitic, 
is  not  enough.  These  defects  subsequent  l^islation  ran  re- 
move by  amendment  or  repeal.  To  bring  its  ^-alidity  within 
the  control  of  the  courts,  it  must  be  clearly  subversive  of  the 
constitution." 

It  has  been  the  uniform  rule  in  this  court,  when  the  con- 
stitutionality of  a  statute  has  been  under  consideration,  to  so 
construe  and  interpret  its  provisions,  if  possible,  as  to  sustain 
and  not  defeat  the  law  in  question.    For  it  is  clearly  the  duty 
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of  the  court,  when  the  constitutionality  of  a  statute  is  merely 
doubtful,  to  sustain  the  law,  if  it  can  be  done  by  any  faircon- 
fitruction.  Stocking  v.  The  State,  7  Ind.  326 ;  Brown  v.  Bvzan, 
24  Ind.  194;  Sltoeniaker  v.  Smith,  37  Ind.  122;  Clare  v.  TTie 
State,  68  Ind.  17 ;  Fry  v.  The  StOU,  63  Ind.  552,  on  page  659. 

With  this  statement  of  the  rule  which  governs  the  court 
in  the  determinatiou  of  such  a  question  as  the  one  now  be- 
fore us,  we  proceed  now  to  the  consideration  of  the  constitu- 
tionality of  the  statute  above  quoted.  In  section  7  of  the  sixth 
article  of  the  constitution  of  1851,  it  is  provided  as  follows: 
"All  State  officers  shall, for  crime,  incapacity,  or  negligence,  be 
liable  to  be  removed  from  office,  either  by  impeachment  by 
the  house  of  representatives,  to  be  tried  by  the  senate,  or  by 
ajoint  resolution  of  the  General  Assembly;  two-thirds  of  the 
members  elected  to  each  branch  voting,  in  either  case,  there- 
for." The  next  succeeding  section  of  the  same  article  of  the 
same  constitution,  reads  as  follows : 

"  Sep.  8.  All  State,  county,  township,  and  town  officers  may 
be  impeached,  or  removed  from  office,  in  such  manner  as  may 
be  prescribed  by  law," 

It  would  seem  that  these  two  sections  of  the  constitution 
were  intended,  and  ought,  to  be  construed  together.  They 
both  treat  of  the  same  general  subject,  namely,  impeachment 
or  removal  from  office.  Construed  together,  sections  7  and  8 
would  provide,  as  to  State  officers,  that  for  crime,  incapacity, 
or  negligence,  they  should  be  removed  from  office,  either  by 
impeachment  by  the  house  and  trial  by  the  senate,  or  by  a 
joint  resolution  of  the  General  Assembly,  or  in  such  manner 
as  might  be  prescribed  by  law ;  and,  as  to  county,  township 
and  town  officers,  the  same  sections  of  the  constitution,  con- 
strued together,  would  provide  that  for  crime,  incapacity,  or 
negligence,  they  should  be  impeached,  or  removed  from  office 
in  such  manner  as  might  be  prescribed  by  law.  Thus  con- 
struing together  these  two  sections,  7  and  8  of  the  sixth  ar- 
ticle of  the  constitution  of  1851,  we  have  no  difficulty  in  de- 
claring that  the  statute  above  quoted  is  a  constitutional  and 
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valid  law.  It  does  not  infringe  upon,  nor  is  it  in  conflict 
with  any  of  the  provisions  of  the  constitution.  Not  only  so, 
but  we  think  that  the  Legislature  were  authorized,  under  the 
provisions  of  said  sections  7  and  8,  of  article  6,  of  the  constitu- 
tion, construed  together,  to  pfescribeaud  declare  by  law  that  for 
Buch  incapacity  as  necessarily  results  from  voluntary  intoxica- 
tion within  the  business  hours  of  his  oEBce,  or  from  the  hahit 
of  becoming  intoxicated  by  the  use  of  intoxicating  liquors,  a 
county  officer,  such  as  a  sheriff,  shall  forfeit  his  office  and  be 
removed  therefrom.  This  is  what,  by  fair  conslructioa,  the 
Legislature  have  declared  in  and  by  the  statute  now  under 
consideration.  True,  the  word  "  incapacity "  is  not  to  be 
found  in  the  statute ;  but  it  is  equally  true,  that  it  proceeds, 
and  can  only  be  sustained,  upon  the  theory  that  voluntary  in- 
toxication during  business  hours,  or  the  habit  of  becoming 
intoxicated  by  the  use  of  intoxicating  liquors,  will  incapaci- 
tate the  county  officer  and  render  him  unfit  for  the  proper  dis- 
charge of  his  official  duties. 

It  is  claimed  by  the  appellant's  counsel  that  the  word 
"eligible,"  as  used  in  the  State  constitution, "  relates  to  ca- 
pacity of  holding,  as  well  as  capacity  of  being  elected  to,  an 
office;"  and  so  this  court  decided  in  Oarmn  v.  McPhetridgf, 
15  Ind.  327.  But  it  will  not  do  to  say,  we  think,  that  be- 
cause a  man  is  eligible  to  a  county  office,  as  welt  for  the  pur- 
pose of  holding  the  same  as  for  the  purpose  of  being  elected 
thereto,  and  because  the  constitutional  term  of  hisoffice  is  two 
years,  he  may  not  disqualify  himself  within  his  term  of  two 
years  by  crime,  incapacity,  or  negligence,  for  the  proper  dis- 
chai^  of  the  duties  of  his  office.  If  he  may  so  disqualify 
himself,  and  surely  this  can  not  be  doubted,  it  would  be 
strange,  indeed,  if  the  Legislature  might  not  declare  by  law, 
that  for  such  crime,  such  incapacity,  or  such  negligence,  such 
county  officer  might  be  impeached  or  removed  from  bis 
office.  It  would  be  stranger  still,  as  it  seems  to  us,  if  such  a 
law  for  such  a  purpose  should  be  declared  unconstitutional 
and  void,  either  because  it  added  to  the  constitutional  quali- 
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ficationa  of  a  cotinty  officer,  or  because  it  might  have  the  ef- 
fect of  abridging  his  term  of  office,  as  fixed  by  the  constitu- 
tioD. 

For  the  reasons  given,  we  are  of  the  opinion,  that  the  stat- 
ate  quoted  is  a  constitutional  aod  valid  law ;  and  that,  there- 
fore, the  appellee's  demurrers  to  each  of  the  pan^raphs  of 
the  complaint,  for  the  alleged  insufficiency  of  the  &cts  therein, 
ought  to  have  been  overruled.  The  other  grounds  of  demur- 
rer have  not  been  discussed,  and  might  be  regarded  as  waived ; 
but  we  may  say,  that  it  does  not  seem  to  us,  that  either  of 
these  grounds  of  demurrer  was  well  assigned.  Under  the 
provisions  of  the  statute,  the  action  was  properly  brought  by 
the  appellant  in  his  own  name,  and  the  State  of  Indiana  was 
neither  a  necessary  nor  a  proper  party  to  the  suit. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  demur- 
rets  to  each  of  the  paragraphs  of  complaint,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


No.  9216. 
MOEHISON  ET  AL.  O.  ThE   Bank   OF  COMMERCE. 

TuES.— CSM^ifantl  to  Eajotn  Ekrevtiim  </  Dad  /or  Land  Sold. — A  com- 
plaint  to  eDJoin  acit^  treaanrerfrom  executiDga  deed  foireal  estate  sold 
for  taxes,  which  aTen  that  the  owner  of  the  property,  at  the  time  of  the 
lale,  had  safficient  peraonal  property  in  the  county  out  of  which  the  tax 
could  have  been  collected,  is  good  on  demurrer. 

Same. — Sak.of  Beal  Eilale,  When  OvmerhaxPa-Knud Properly. — Asaleof  real 
estate  for  taxes,  while  the  owner  has  sufficient  personal  property  out  of 
which  the  taxes  could  have  been  satisfied,  is  void. 

Samb. — Agreemenllo  Bid  JoinUy  al  2hi  SaU.—PaMk  iWicy. — An  agreement 
made  between  two  or  more  persons  to  bid  jointly  upon  property  at  a  tax 
sale,  if  not  made  to  prevent  bidding,  for  the  purpose  of  protecting  their 
own  interests,  is  not  fraudulent  in  law,  and  will  not  vitiate  auch  sale. 
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Same. — Judgment  lAen-IJMen  May  Piathaae. — When  one  holds  e  jadgmenl 
lien  upoD  real  property  offered  for  sale  for  tasee,  be  kfi«  the  right  to  ptj 

the  taxes,  but  this  right  does  not  impose  upon  him  the  dutj  to  pay  them, 
Dor  does  it  prevent  him  from  acquiring  title  to  such  property  by  purcbiK 
at  such  tax  sale. 

From  the  Marion  Superior  Court. 

S.  CSaypool,  H.  G.  Newcomb,  W.A.  Kdcham  and  J.  T.Leck- 
Uder,  for  appellants. 

/,  M.  Judah  and  A.  S.  Caldwell,  for  appellee. 

Best,  C. — ^The  appellee  brought  this  action  against  William 
H.  Morrisonandseveralother  persons,  partners  under  the  firm 
name  of  the  "  Indiana  Banking  Company,"  AVilliam  M.  Wiles, 
treasurer,  and  Benjamin  C.  Wright,  clerk  of  the  city  of  Indian- 
apolis, and  Daniel  W.  Grubb.9,  to  quiet  the  title  to  some  real 
estate,  to  set  aside  a  sale  of  the  same  for  taxes  and  to  restrain 
the  officers  of  said  city  from  executing  a  deed  to  the  pur- 
chasers in  pursuance  of  such  sale. 

The  complaint  averred  in  substance  that  the  appellee  is  a 
corporation,  and  that  it  owns  lots  1  and  2  in  square  46  in  the 
vaty  of  Indianapolis,  Marion  county,  Indiana;  that  on  the 
17thdayofFebruary,  1877,one  Nicholas  R.  Ruckle,  from  whom 
the  appellee  derived  its  title,  owned  said  lots,  and  on  said  day 
the  treasnrer  of  the  city  of  Indianapolis  sold  said  lots  to  Daniel 
W.  Grnbbs  and  Thomas  Cottrell  for  $3,374.95,  which  was  the 
amount  of  taxes  due  thereon,  and  issued  to  them  a  certificate 
of  sale ;  that  afterwanls  said  Cottrell  assigned  his  interest  ia 
said  certificate,  which  was  one-half,  to  one  Francis  M.  Church- 
man, who  afterwards  assigned  it  to  the  appellee ;  that,  at  the 
time  and  before  such  sale,  said  Nicholas  R.  Ruckle  was  a  rc^- 
dent  and  citizen  of  Indianapolis,  Marion  county,  Indiana,  and 
had  sufficient  personal  property  out  of  which  said  taxes  could 
have  been  collected ;  that  at  said  sale  said  Daniel  W.  Gmbbs 
and  Thomas  Cottrell  each  proposed  to  and  intended  to  be  com- 
peting bidders  on  such  property,  but  for  the  purpose  of  pre- 
venting competition  at  such  sale,  and  to  enable  each  to  pur- 
chase for  one-half  of  said  tax  more  of  said  property  than  they 
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otherwise  could  do,  they  secretly  and  corruptly  combined, 
conspired  and  agreed  not  to  bid  against  each  other,  nor  to  bid 
separately  for  any  part  of  said  property,  but  agreed  to  bid  the 
whole  off  together,  which  they  did  in  pursuance  of  said  agree- 
ment ;  that  said  Grubbs  was  acting  for  the  Indiana  Banking 
Company,  and  that  said  company  claims  to  be  the  equitable 
owner  of  one-half  of  said  certificate ;  that  the  appellee,  on  the 
8th  and  12th  days  of  February,  1879,  tendered  to  the  Indiana 
Banking  Company,  to  Daniel  Grubbs  and  to  the  treasurer  of 
the  city  of  Indianapolis,  81,900  in  redemption  of  one-half  of 
said  certificate,  but  that  each  refased  to  receive  said  money, 
and  the  appellee  now  brings  the  same  into  court  for  such  of 
the  parties  as  may  be  entitled  to  the  same ;  that  said  Indiana 
Banking  Company  and  said  Grubbs  are  claiming  title  to  said 
property  by  virtue  of  said  certificate,  are  threatening  to  pro- 
cure a  deed  for  the  same,  and  the  treasurer  and  the  clerk  of 
said  city  are  threatening  to  execute  a  deed  for  said  property, 
which  they  will  do  unless  restrained.     Wherefore,  etc. 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled. 

The  Indiana  Banking  Company  and  Daniel  W.  Grubbs 
then  filed  an  answer  of  two  paragraphs. 

The  second  paragraph  admitted  the  purchase  of  the  prop- 
erty at  the  price  named,  and  then  proceeded  as  follows :  "  But 
they  deny  the  combination  as  charged  between  said  Grubbs 
and  said  Cottrell,  and  they  deny  that  said  Grubbs  and  said 
Cottcell  were  prepared  to,  or  intended  to  bid  on  said  real  es- 
tate as  competing  bidders,  but  on  the  contrary  these  defend- 
ants, except  said  Grubbs,  were  at  the  time  of  said  tax  sale 
judgment  creditors  of  said  Nicholas  R.  Ruckle,  and  had  a 
lien  03  such  creditors  on  said  real  estate  by  virtue  of  their 
said  judgment,  which  judgment  was  recovered  in  the  superior 
court  of  said  Marion  county,  Indiana,  on  the  12th  day  of 
September,  1876,  for  the  sum  of  $1,065  and  costs  of  suit, 
and  which  judgment  is  still  unsatisfied ;  and  said  Grubbs  was 
Vol.  81.— 22 
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employed  by  the  other  defendauts  ausweriag  herein,  to  at- 
tend said  tax  sale  and  bid  off  said  real  estate,  or  ao  tuucU 
thereof  bs  might  be  sold  to  pay  tlie  taxes  delinquent  thereon 
and  the  legal  costs  and  chains  for  the  protection  of  the  judg- 
ment lien  of  these  said  defendants ;  or  to  so  bid,  in  conjunc- 
tion with  other  creditors  of  the  said  Ruckle,  who  might  choose 
to  join  in  such  purchase,  as  to  prevent  an  adverse  Hen  from 
attaching  to  said  property  by  reason  of  such  sale.  And  sud 
Cottrell,  in  making  said  purchase  with  said  Grubbs,  was 
acting  as  the  agent  of  Francis  M.  Cliurchman,  who  was  a.U<j 
a  judgment  creditor  of  said  Ruckle,  and  for  the  purpose  uf 
protecting  the  interest  of  their  said  principals,  said  Grubbs 
and  Cottrell  agreed  to  bid  on  said  property  jointly  for  the 
joint  benefit  of  their  said  principals  and  not  otherwise. 
Wherefore  defendants  say  there  was  no  illegal  combiuation, 
iraud  or  wrong  on  the  part  of  said  Grubbs  aud  Cottrell  in 
making  said  purchase." 

It  is  further  averred  that  said  Grubbs  purchased  said  prop- 
erty as  the  agent  of  the  persons  composing  the  Indiana 
Banking  Company,  and  that  he  did  not  then  nor  has  he  now 
any  interest  in  said  certificate,  but  the  same  belongs  to  said 
company.     All  other  averments  in  the  complaint  are  denied. 

A  demurrer  for  want  of  facts  was  sustained  to  both  para- 
graphs of  the  answer,  and,  the  defendants  declining  to  further 
plead,  final  judgment  was  rendered  against  them. 

The  assignments  of  error  question  the  rulings  of  the  court 
in  overruling  the  demurrer  to  the  complaint,  and  in  sustain- 
ing the  demurrer  to  the  second  paragraph  of  the  answer. 

The  only  objection  ui^ed  to  the  complaint  is  tliat  it  does 
not  state  facts  sufficient  to  authorize  an  injunction.  If  it 
stated  facts  entitling  the  party  to  any  relief,  it  was  sufBcieut 
upon  demurrer.     Seiirfe  v.  Whijjperman,  79  Ind.  424. 

The  fects  averred  showed  that  the  sale  was  void.  J/c  Whin- 
net/  V.  Brinker,  64  Ind.  360.  Aside  from  the  unlawful  com- 
bination among  bidders  as  averred,  it  was  alleged  that  there 
was  plenty  of  personal  property  out  of  which  the  taxes  could 
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have  been  collected,  snd  a  sale,  under  these  circumstances,  is 
illegal  and  void.  ^66ofl  v.  fi/t/erton,  63  Ind.  196;  Ward  v. 
Monigfymery,  57  Ind.  276 ;  SmUh  v.  Kyl&r,  74  Ind.  575. 

The  oomplaiat  was  sufficient,  and  the  demurrer  properly 
overruled. 

The  remaining  question  is  as  to  the  sufficiency  of  the  sec- 
ond paragraph  of  &e  answer.  The  complaint  averred  that 
tiie  property  "was  purchased  in  pursuance  of  an  unlawful 
agreement  made  between  the  purchasers,  whereby  competition 
among  bidders  was  prevented.  The  answer  denied  that  the 
purchasers  intended  to  bid  separately  upon  the  property,  and 
then  averred  that  the  principal  of  each  of  them  had  a  judg- 
ment lien  upon  the  property ;  that  said  purchasers,  for  the  pur- 
pose of  protecting  such  liens,  and  of  preventing  an  adverse 
lien  from  attaching  to  the  property,  agreed  to  jointly  bid  off 
8ud  property  for  the  benefit  of  their  principals,  and  for  no 
other  purpose. 

The  law  is  well  settled,  that  any  arrangement  entered  into 
between  persons  to  prevent  competition  among  bidders  at  an 
auction  sale  is  a  fraud  upon  the  owner  of  the  property,  and 
will  vitiate  any  sale  affected  by  it.  Freeman  Ex.,  sec.  297 ; 
DvdUy  V.  IMU,  2  Ohio,  504 ;  Hunt  v.  EUioU,  80  Ind.  245. 

It  is  equally  well  settled,  that  two  or  more  persons  may 
unite  in  bidding  off  proj>erty,  if  their  purpose  in  so  doing  is 
not  to  prevent  competition  among  bidders,  but  is  for  an  honest, 
and  lawful  purpose.  Hant  v.  Elliott,  supra, ■  Pkij^>en-v.SUch- 
ney,  3  Met.  384. 

In  the  case  last  above  cited,  it  was  said:  "That  where 
such  arrangement  is  made  for  the  purpose  and  with  the  view 
of  preventing  fair  competition,  and  by  reason  of  want  of 
bidders  to  depress  the  price  of  the  article,  offered  for  sale,  below 
the  fair  market  value,  it  will  be  illegal,  and  may  be  avoided  as 
between  the  parties,  as  a  fraud  upon  the  rights  of  the  vendor. 
But,  on  the  other  hand,  if  the  arrangement  is  entered  into 
for  no  such  fraudulent  purpose,  but  for  the  mutual  conven- 
ience of  the  parties,  as  with  the  view  of  enabling  them  to  become 
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purchasers,  each  being  desirous  of  purchasing  a  part  of  the 
property  offered  for  sale,  aud  not  an  entire  lot,  or  induced 
by  any  other  reajionable  and  honest  purpose,  such  agreement 
will  be  valid  and  binding." 

This  extract  expresses  the  law  correctly  upon  this  subject, 
and,  we  think,  the  averments  of  the  answer  bring  the 
purchasers  within  the  rule  announced.  The  agreement  of  the 
purchasers  to  bid  upon  the  property  jointly,  for  the  protec- 
tion of  their  liens,  did  not  necessarily  prevent  competition 
among  bidders  at  the  sale,  and  as  it  is  averred  that  it  was 
not  made  for  such  purpose,  it  was  not  an  unlawful  agreement. 
It  is  true  that  the  agreement  prevented  any  competition  be- 
tween these  purchasers,  but  this  competition  they  had  the  ri^t 
to  control  for  the  protection  of  their  own  interests.  They 
were  under  no  obligation  to  bid  against  each  other,  and  their 
omission  to  do  so,  whether  by  agreement  or  otherwise,  if  not 
done  for  the  purpose  of  preventing  competition  among  bid- 
ders, will  not  impair  the  validity  of  such  sale. 

The  appellee,  however,  insists  that  if  the  sale,  under  the 
circumstances  stated  in  the  answer,  was  not  fraudulent,  yet, 
as  the  principals  of  the  purchasers  were  lien-holders,  the  pur- 
chase will  enure  to  the  benefit  of  the  estate,  and  that  appel- 
lants can  not  acquire  title  through  such  sale.  This  depends 
upon  the  relation  the  lien-holders  sustain  to  the  owner.  The 
■  principle  is  universal,  that  if  one  person  sustains  such  rela- 
tion to  the  owner  of  property  as  imposes  the  duty  upon  him 
to  pay  the  taxes,  such  person  can  not  acquire  title  to  such 
property  by  permitting  it  to  be  sold  for  taxes,  and  becoming 
himself  the  purchaser.  Burroughs  on  Taxation,  page  355; 
Shanklin  v.  Franklin  L.  Ins.  Co.,  77  Ind.  268. 

The  lien-holder,  however,  was  under  no  obligation  to  pay 
the  taxes,  but  by  statute  was  authorized  to  do  so,  and  to  col- 
lect them  in  the  same  manner  as  the  original  lien.  Section 
251, 1  R.  S.  1876,  p.  127. 

The  question  arises  whether  the  right  to  pay  the  taxes  pre- 
cludes the  lien-holder  from  acquiring  title  to  the  property  at 
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a  tax  sale.  The  appellees  insist  that  such  purchasers  take 
the  title  as  trustees  aitd  hold  it  for  the  benefit  of  the  owner 
of  the  fee  as  well  as  all  creditors.  Id  support  of  this  doc- 
trine they  cite  Bouton  v.  Lord,  10  Ohio  St.  453 ;  FUk  v. 
Brunette,  30  Wis.  102 ;  Fair  v.  Brown,  40  Iowa,  209 ;  Porier 
V.  Laferiy,  33  Iowa,  254 ;  Steara  v.  HoOenbeck,  38  Iowa,  550. 
In  Porier  v.  Lafferty,  and  SUara  v.HoUenbeck,  it  was  the  duty 
of  the  purchasers  to  pay  the  taxes,  and  for  that  reason  it  was 
held  that  they  could  not  acquire  title  to  such  lands  at  tax  sales. 
In  .FVot  V.  Brunette,  the  purchaser  held  the  legal  title  as  a 
trustee  for  the  owner,  and  it  was  held  that  he  could  not  acquire 
title  through  tax  certificates  purchased  by  him  as  such  pur- 
chase was  for  the  protection  of  the  title.  In  Bmiton  v.  Lord, 
the  question  arose  between  different  lien-holders  and  not  be- 
tween a  lien-holder  and  the  owner  of  the  fee.  None  of  the 
cases  thus  noticed  support  the  doctrine  for  which  they  are 
cited.  Id  Fair  v.  Broum,  supra,  the  question  arose  between  a 
mortgagee  and  the  purchaser,  who  also  held  a  junior  mortgage 
and  some  judgments  which  were  prior  liens,  and  it  was  held 
that  he  could  not  acquire  title  by  his  purchase.  The  court 
said :  "  Defendant  was  authorized  to  redeem  from  the  tax 
sale.  *  *  *  I/juity  will  not  permit  him  to  acquire  the  title 
for  an  inconsiderable  sum  when  he  was  authorized  to  remove 
the  trifling  incumbrance  by  redemption.  Though  not  bound 
to  pay  the  tax,  yet  it  was  his  right  to  do  so  to  protect  his  own 
liens."  This  language  seems  to  support  the  position  of  the 
appellees,  but  we  know  of  no  case  that  holds  as  between  the 
judgment  Hen-holder  and  the  owner,  that  the  former  may  not 
acquire  title  to  the  property  at  a  tax  sale,  and  are  not  inclined 
to  adopt  such  rule.  We  are  of  opinion  that  the  mere  right 
to  pay  the  taxes  imposes  no  su<rh  duty  upon  the  lien-holder, 
and  creates  no  such  relation  between  him  and  the  owner  as  to 
preclude  the  former  from  becoming  a  purchaser  at  a  tax  sale. 
For  these  reasons  we  think  the  second  paragraph  of  the  an- 
swer was  good,  and  that  the  court  erred  in  sustaining  the  de- 
murrer to  it. 
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Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  general  term  be  and  it  is 
hereby  reversed  at  the  appellee's  costa. 

Woods,  J.,  dissents. 


Cabb  kt  al.  v.  State,  ex  bel.  Attosney  Qeneral. 

fiuPKEME  CouBT.^  Alignment  qf  Error. — Where  a  complBint  comiitB  of 
more  than  ons  paragraph,  the  sufficiency  of  a  single  paragraph  thereof 
can  not  be  questioned  for  the  first  time  in  the  Supreme  CoarL 

ConUTT  Clerk.— O^ciai  B<md.~Qm^int.—At  to  the  Bufficienoy  on  d» 
murrer  of  the  complaint  on  the  bond  ol  a  county  clerk,  to  recover  for 
fines,  docket  and  witness  fees  collected  by  him,  see  opinion. 

Same.— Z>oota  and  WHntm  Fea.~Fina  and  ForfeUaru.—Aaonuy  aattmL— 
Ihimculmg  Attomty. — SbitultGombrmd. — It  is  the  duty  of  the  clerk — B. 
a  1881,  section  5858— to  pay  docket  fees  to  the  treasurer  within  thirty 
days  afler  collection;  aUo  on  the  first  of  January,  sunually,  all  fines, 
jury  fees,  and  witness  fees  not  claimed  for  n  year;  also  the  proceeds  of 
sales  of  real  estate  of  unknown  heirs— section  2412 ;  also,  when  afterthe 
lapse  of  two  years  from  final  settlement  oE  an  estate,  heiis  do  not  claim 
thesarplus,  and  the  court  directs  the  payment — section  241C;  and  on  do- 
faolt  the  Attorney  General  may,  at  once,  under  section  5668,  sue  lor  the 
Mme;  but  for  default  as  to  fines  and  forfeitures,  and  for  property  e»> 
cheating  to  or  belonging  to  the  State,  be  has  no  duty  to  perform  until  s 
year  baa  elapsed  from  the  time  the  cause  of  action  has  accrued,  and  tbeti 
only  if  the  prosecuting  attorney  has  failed,  neglectedf  or  refused  to  col- 
lect or  begin  suit 

Samb.— fopeof.— OiM  IJwipproiied. —Section  5668,  R  S.  1881,  is  not  so  in- 
consistent with  sections  4435,  5611  and  5616,  or  either  of  them,  as  to  re- 
peal them.  Moart  t.  SlaU,  a  ttL,  55  Ind.  360,  disapproTed  on  this  point 

Same.— jlfofu/e  o^  LimiiaHont, — Principal  aTid  Sartty, — In  a  suit  against  the 
county  clerk  and  his  HuretieH,  on  hisbond,  it  is  error  to  sustain  ademur- 
rer  to  an  answer  by  the  clerk,  that  the  canoe  of  action  did  not  aecroe 
within  three  years,  and  tbe  error  can  not  bn  regarded  as  harmless  becauae 
there  was  a  similar  defence  pleaded  by  the  sureties  in  another  paragraph, 
nor  because  the  judgment  against  the  clerk  was  no  larger  than  againet 
the  sureties ;  nor  can  tbe  Ktiit  be  regarded  as  upon  the  bond  against  the 
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sureties,  and  afcsinat  the  clerk  as  not  upon  the  bond,  bo  as  to  make  the 
period  of  limitation,  aa  to  him, aii  vears,  aa  provided  ia  eectioQ  293,  R. 
&  1881. 
Sake.— i^ymenJ  AJUr  SuiL — SembU,  that  a  countj'  clerk,  pending  a  auiton 
his  bond,  may  pay,  aa  be  ought  before  suit,  to  the  proper  officer,  and,under 
proper  issues,  proof  of  such  pavnent  is  admissible;  but  this  would  not 
afiect  the  pUintiff'a.rif^t  to  costs  and  penalties. 

From  the  Henry  Circuit  Court. 

if.  K  Forkner,  J.  H.  MeIkU  and  B.  H.  Bundy,  for  appellants. 

D.  P.  Baldwin,  Attorney  General,  W.  W.  ThonOon  and 
W.  OroK,  for  appellee. 

Woods,  J. — Complaint  in  two  paragraphs  upon  the  official 
bond,  as  county  clerk,  of  the  appellant  Carr.  The  specifica- 
tions of  error  assigned  are  in  substance  as  follows : 

Ist  The  overruling  of  the  demurrer  to  the  first  paragraph 
of  the  complaint. 

2d.  That  the  second  paragraph  of  the  complaint  doee  not 
state  &cts  sufficient  to  constitute  a  cause  of  action. 

3d.  The  sustaining  of  the  demurrer  to  the  second,  fifth, 
seventh,  eighth  and  tenth  paragraphs,  respectively,  of  the  de- 
fendants' answer. 

4th.  The  overruling  of  the  appellants'  motions  for  a  new  . 
trial,  to  set  aside  the  report  of  the  referee,  to  strike  out  parts 
of  the  referee's  report,  for  a  more  specific  bill  of  particulars 
with  the  complaint,  and  to  strike  out  part  of  the  complaint. 

It  may  be  assigned  for  error  in  this  court  that  an  entire 
complaint  does  not  state  fects  sufficient  to  constitute  a  cause 
of  action,  code  of  18.52,  section  54;  Revision  of  1881,  p.  63, 
section  -343 ;  hut  it  is  well  settled  that  such  an  assignmedt 
can  not  be  made  in  reference  to  one  of  several  paragraphs  of 
a  complaint.  McCalliekr  v,  MonnS,  7.3  Ind.  5.59 ;  Higgiiia  v. 
Kendall,  73  Ind.  522;  Trammel  v.  Cklpmnti,  74  Ind.  474. 
The  question  of  the  sufficiency  of  the  second  paragraph  of  the 
complaint  is,  theri'fore,  not  presented. 

The  first  and  second  objections  stated  in  the  demurrer  to 
fhp  firr^f  paragraph  of  the  complaint  are  to  the  efiect  that,  in- 


344  SUPREME  COURT  OF  INDIANA, 

Carr  etoL  v.  Slate,  ei  reL  Attorney  Qeneral. 

atcad  of  the  attorney  general,  the  treasurer  or  the  board  of 
commissioners  of  the  county  ought  to  have  been  the  relator. 
But  it  is  conceded  that  the  point  has  been  ruled  against  the 
appellants  in  Moore  v.  The  State,  tx  rel.,  55  Ind,  360. 

It  is  further  insisted  that  the  paragraph  does  not  state  &cto 
sufficient;  that  its  averments  are  confused^nd uniutelli^ble, 
and  show  no  default  in  the  clerk ;  that  it  is  not  shown  that 
"  the  officer  whose  duty  it  was  to  collect  the  same,  had  Mled, 
neglected  or  refused  for  twelve  months  after  the  cause  of  action 
in  &vor  of  such  officer  or  the  State  had  accrued,  to  sue  for 
and  proceed  to  collect  the  same,"  that  is  to  say,  the  moneys 
now  sued  for,  Acts  1873,  p.  20,  sec.  9 ;  that  it  is  not  stated 
when  theseveralamountswerecollected,  nor  when  they  should 
have  been  paid  into  the  treasury,  under  the  laws  on  the  subject. 

The  material  averments  of  this  paragraph  are :  That  in 
October,  1872,  the  defendant  Carr  was  duly  elected  the  clerk 
of  the  Henry  Circuit  Court,  and  on  the  4th  day  of  Xovem- 
ber,  1872,  was  commissioned,  gave  bond,  qualified,and  entered 
upon  the  duties  of  the  office,  and  from  that  date  until  Novem- 
ber 4th,  1876,  continuously  performed  the  duties  thereof,  and 
during  the  time  between  said  dates,  and  by  virtue  of  his  o^ 
fice,  collected  lai^  sums  of  money,  to  wit :  Fines  and  for- 
feitures, the  sum  of  $600;  court  docket  fees,  $500 ;  unclaimed 
witness  fees,  $800 ;  moneys  in  eetatea,  $500 ;  in  the  aggregate^ 
$2,400)  which  he  was  required  by  law  to  pay  over  to  the  treas> 
urer  of  the  county,  "and  for  breach  of  the  condition  of  said 
bond,  which  was  executed  by  the  other  defendants,  a  copy  of 
which  is  filed  herewith,  and  made  a  part  hereof,  as '  Exhibit  A,' 
promised  and  agreed  that  said  Carr  would  faithfully  discharge 
his  duties  as  clerk  of  said  county,  and  pay  over  all  moneys 
which  would  come  to  his  hands  by  virtue  of  his  said  office 
according  to  law,  and  plaintiff  says  he  &iled,  refused  and  neg- 
lected BO  to  do,  and  that  there  is  due,  owing  and  unpaid  to 
plaintiff,  the  aforesaid  sum  of  $2,400,  together  with  interest 
from  the  date  the  same  should  have  been  paid ;  that  before  the 
commencement  of  this  suit,  to  wit,  on  the  29th  dayof  March, 
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]  877,  the  plaintiff,  by  her  attorney,  demanded  of  and  from 
said  defeodante  said  sums  of  money,  and  that  payment  thereof 
was  by  them  refused.     Wherefore,"  etc. 

The  bond  is  in  the  usual  form,  and  need  not  be  set  out  here. 
Notwithstanding  its  ill-constructed  and  imperfect  sentences, 
we  think  the  paragraph  states  intelligibly  a  sufficient  breach 
of  the  bond  to  make  it  good  on  demurrer. 

It  was  the  duty  of  the  clerk  of  a  circuit  conrt,  within  thirty 
days  after  collecting  the  same,  to  pay  to  the  treasurer  of  hii 
coanty  all  docket  fees  received  by  him  on  account  of  the  busi- 
nesBof  his  court.     1  R.  S.  1876,  p.  776,  section  6. 

It  was  his  duty  on  the  1st  day  of  January  of  each  year,  to 
pay  to  the  treasurer  of  his  county,  all  fines,  jury  fees,  and 
witness  fees  which  have  remained  unclaimed  for  one  year. 

Tt  was  also  his  duty,  under  section  142  of  the  law  govern- 
ing the  settlement  of  decedents'  estates,  upon  receipt  of  the 
same,  to  pay  over  to  the  county  treasurer  the  proceeds  of  the 
eale  of  real  estate,  where  there  are  no  heirs  to  claim  it;  and 
under  section  143  of  the  same  act,  "  If,  after  the  expiration  of 
two  years  from  the  final  settlement  of  an  estate,  no  heirs  ap- 
pear to  claim  the  surplus,  or  any  part  thereof,  the  court  shall 
direct  it  to  be  paid  over  to  the  county  treasurer,  to  be  by  him 
paid  over  to  the  treasurer  of  state,"  etc. 

This  suit  is  brought  under  section  9  of  the  act  of  March 
10th,  1873,  Acts  1873,  p.  18.     The  section  reads  as  follows: 

"  Sec.  9.  It  shall  be  the  further  duty  of  the  attorney  general 
to  ascertain  from  time  to  time  the  amounts  paid  to  any  public 
officer  of  the  State,  or  any  county  officer,  or  other  person,  for 
unclaimed  witness  fees,  court  docket  fees,  license,  money  un- 
claimed in  estates  or  guardianships,  fines  or  forfeitures,  or 
moneys  that  escheat  to  the  State  for  want  of  heirs,  or  from 
any  other  source  where  the  same  is  by  any  law  required  to 
be  paid  to  the  State,  or  any  officer  in  trust  for  the  State ;  and 
in  all  cases  where  the  officers  whose  duty  it  shall  be  to  collect 
the  same  shall  fiiil,  neglect  or  refuse  for  twelve  months  after 
the  cause  of  action  in  &vor  of  the  State  shall  have  accrued,  or 
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shall  fiiil,  neglect  or  refuse  to  sue  for  and  proceed  to  recover 
any  property  belonging  to  or  which  may  escheat  to  the  State, 
the  said  attorney  general  shall  institute  or  cause  to  be  insti- 
tuted and  prosecuted  all  necessary  proceedings  to  compel  the 
payment  of  or  recovery  of  any  such  property." 

By  the  6th  and  7th  clauses  of  the  2d  section  of  the  act  of 
May  27th,  1852,1  R.  S.  1876,  p.  156  (Revision  of  1881,  sec- 
tions 5611  and  5616),  the  auditor  of  state  was  authorized  to 
"Institute  and  prosecute,  in  the  name  of  the  8tat«,  all  proper 
suits  for  the  recovery  of  any  debts,  moneys  or  property  of  the 
State,  or  for  the  ascertainment  of  any  right  or  liability  concern- 
ing the  same;"  and  to  "Direct  and  superintend  the  collection 
of  all  moneys  due  to  the  State,  and  employ  counsel  t»  prose- 
cute suits  instituted  at  his  instance,  on  behalf  of  the  State." 

By  section  7  of  the  act  of  March  8th,  1873,  Revision  of  1881, 
sec.  4435,  the  county  superintendent  of  schools  was  authorised 
in  certain  instances  "to  institute  suit  in  the  name  of  the  State  of 
Indianaforthe  recovery  of"  "interest,  fines,  forfeitures,  licenses, 
or  other  claims  due  the  school  funds  and  revenues  of  the  State," 
from  certain  public  officers,  including  county  clerks. 

Commenting  on  these  statutory  provisions,  it  was  said  in 
Moore  v.  The  Stale,  ex  rel.,  supra :  "  It  is  apparent  that,  as 
to  the  officer  who  shall  institute  suits  on  behalf  of  the  State, 
section  9  of  the  latter  act "  (act  of  March  10th,  1873,  supra), 
"in  reference  to  the  matters  herein  mentioned,  is  in  conflict 
with  the  6th  and  7th  clauses  of  section  2  in  the  former  act ; 
80  &r,  therefore,  the  former  act  must  be  held  as  repealed.  And 
by  section  7  of  the  act  of  March  8th,  1873,  the  county  super- 
intendent of  common  schools  was  the  proper  officer  to  institute 
such  actions  to  recover  several  of  the  various  funds  claimed 
in  this  suit.  (1  R.  S.  1876,  p.  816.)  But  section  9,  eupra,  is 
the  last  expression  of  the  legislative  will,  and  therefore  mast 
control." 

In  the  case  of  The  St(Ue,  ex  rel.  Attorney  Oenerai,  v.  Denny, 
€7  Ind.  148,  this  court  again  had  under  consideration  what 
was  the  proper  construction  of  section  9  of  the  act  of  1873, 


MAY  TERM,  1882. 

Carr  d  al.  v.  State,  ex  rd.  Attorney  Genernl. 


and  made  the  following  declaration  of  the  conclasioD  then 
reached :  "  It  is  the  true  intent  and  meaning  of  this  supple- 
mental act,  as  we  confitrue  its  provisions,  that  the  attorney 
general  of  the  State  shall  be  and  is  thereby  authorized  to 
collect  at  once,  with  or  without  suit,  all  amounts  paid  to  any 
public  officer  of  the  State,  or  any  county  officer,  or  other  per- 
son, and  not  paid  by  such  officer  or  person  into  the  proper 
treasury,  as  required  by  law,  for  unclaimed  witness  fees,  court 
docket  fees,  license,  money  unclaimed  in  estates  or  guardian- 
ships, fines  or  forfeitures,  or  moneys  that  escheat  to  the  State 
for  want  of  heirs,  and  all  amounts  due  from  any  other  source, 
where  the  same  was,  by  any  law,  required  to  be  paid  to  the 
State,  or  any  officer  in  trust  for  the  State ;  except  as  to  fines, 
forfeitures,  and  property  escheating  or  belonging  to  the  State, 
which  he  may  not  collect,  with  or  without  suit,  or  sue  for  the  re- 
covery of,  until  after  the  expiration  of  one  year  from  the  time 
the  cause  of  action  has  accrued  therefor,  and  then  only  in 
the  event  that  the  proper  prosecuting  attorney  has  Jailed, 
neglected  or  refused,  for  and  during  the  said  y<?ar,  to  collect 
the  same,  or  to  institute  proceedings  for  the  recovery  thereof." 
With  this  construction  we  are  content  to  abide.  It  per- 
mits the  attorney  general,  as  from  time  to  time  he  may  as- 
certain that  there  is  proper  cause  for  it,  to  bring  suits  in  be- 
half of  the  State,  though  he  is  not  required  to  sue,  except  in 
cases  where  other  officers  whose  duty  it  shall  be  to  collect  or 
sue  shall  &il  or  refuse  to  act  for  twelve  months  after  the 
cause  of  action  in  favor  of  the  State  shall  have  accrued.  We 
perceive  no  reason  for  saying  that  tiere  is  any  inconsistency 
between  this  act,  which  confers  upon  the  attorney  genemi 
power  to  collect  and  to  sue,  and  the  previous  acts  referred  to, 
which  conferred  similar  powers  on  other  officers.  They  may 
Wfll  stand  all  together,  and  whichever  officer  first  institutes  a 
suit  will  have  the  precedence.  Repeals  by  implication  are  not 
fiivored,  and  we  disapprove  of  the  dictum — it  is  nothing  more 
than  a  dictum — in  Moore  v.  T/ie  Stale,  ex  rel.,  aupra,  to  the  effect 
that  the  former  acts  are  repealed  by  the  latter.     There  is  as 
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much  reason  for  Baying  that  the  earlier  acts  were  iDconsistent 
with  each  other,  as  that  they  are  in  conflict  with  the  act 
of  1873. 

Under  the  rule  enunciated  in  The  State  v.  Denny,  supra,  it 
is  clear  that  the  first  paragraph  of  the  complaint  ebowg  a 
cause  of  action  as  to  some  of  the  items  sued  for.  The  snit 
was  commenced  on  the  30th  of  March,  1877,  for  moneys 
charged  to  have  come  into  the  hands  of  the  principal  defend- 
ant, for  fines,  docket  fees,  witness  fees,  etc.,  prior  to  the  4lh 
day  of  November,  1876. 

In  the  second  paragraph  of  answer,  in  which  all  the  de- 
fendants joined,  and  to  which  a  demurrer  for  want  of  lads 
was  sustained,  it  was  alleged  "  that  the  cause  of  action  sued 
on,  and  each  part  thereof,  accrued  to  the  plaintiff  more  than 
three  years  before  the  bringing  of  this  suit." 

The  attorney  general  does  not  dispute  the  sufficiency  of 
this  plea,  but  claims  that  the  error  of  sustaining  the  demur- 
rer is  cured  by  the  ninth  paragraph  of  answer,  which  is  sub- 
stantially the  same  in  avermeut  as  the  second.  There  is, 
however,  this  difference,  which  seems  to  be  material,  that  Carr, 
the  principal  in  the  bond,  does  not  join  in  the  ninth 
paragraph. 

The  language  of  the  code  on  the  subject  is  this : 

"All  actions  against  a  sheriff,  or  other  public  ofiGoer,  or 
against  such  ofBcer  and  his  sureties  on  a  public  bond,  growing 
out  of  a  liability  incurred  by  doing  an  act  in  an  official  ca- 
pacity, or  by  the  omission  of  an  official  duty,"  (must  be  brought) 
"  within  three  years ;  bu\  an  action  maybe  brought  against 
the  officer  or  his  legal  representatives,  for  money  collected  in 
an  official  capacity,  and  not  paid  over,  at  any  time  within  six 
years."     R.  S.  1881,  section  293. 

This  action  is  upon  the  bond,  and  consequently  all  tie  par- 
ties were  entitled  to  avail  themselves  of  the  three  years  lim- 
itation. It  can  not  be  treated  as  an  action  to  recover  money 
by  him  collected  as  against  Carr,  without  reference  to  the 
bond,  and  as  a  suit  upon  the  bond  as  to  the  other  defendants. 
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Tiierp  can  properly  be  no  hiicIi  mixture  of  different  kinds  and 
caiiscsof  action  against  different  parties  in  tlie  same  complaint. 
Neither  can  it  be  said  that  the  error  was  harmless,  because  the 
damages  assessed  against  Carr  were  not  greater  than  the 
amount  found  against  his  co-defendants,  who  had  the  benefit  of 
the  plea.  He  had  tlie  right  to  rely  upon  his  exception  to  the  er- 
roneous ruling,  and  to  permit  the  trial  between  the  other  par- 
ties upon  an  issue  in  which  he  had  been  denied  the  right  to 
join,  to  go  as  it  might. 

There  U  some  discussion  in  the  briefs  in  reference  to  the 
right  of  the  defendant  Carr,  after  the  suit  had  been  commenced 
and  before  the  service  of  the  summons,  to  make  payment  to 
the  county  treasurer  of  any  of  the  money  sued  for,  and  to  di- 
rect the  application  of  the  payments  so  made.  We  perceive 
no  reason  why  it  was  not  lawful  forhim  to  pay  to  the  county 
treasurer,  pending  the  suit,  any  sums  which  he  ought  to  have 
so  paid  without  suit,  and,  having  the  right  to  pay,  he  clearly 
had  the  right  to  control  the  application  of  the  payments.  Under 
proper  issues,  the  proof  of  such  payments,  made  at  any  time 
before  verdict,  would  seem  to  be  admissible  as  affecting  the 
amount  of  the  recovery,  hut,  of  course,  not  affecting  the  right 
of  the  plaintiff  to  recover  costs  and  penalties,  which  other- 
wise would  be  recoverable.  Whether  the  attorney  general 
would  be  entitled  to  claim  fees  for  and  out  of  the  sums  so  paid, 
we  do  not  consider. 

The  other  points  made,  both  upon  the  errors  and  cross 
errors  assigned,  are  not  such  as  require  present  consideration. 

The  judgment  of  the  circuit  court  is  reversed,  with  instruc- 
tions to  overrule  the  demurrer  to  the  second  paragraph  of  the 
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CosrBACi.—SUUuU  <^Fmtida.—FulM  S^re»enUiluma.—Bti1iunkip.~AB<)n.\ 
repr«seDtation  by  penons  in partnersliEp,  falsely  and  fraud nlently  made, 
that  each  of  them  had  ¥800  invested  in  the  buainefis,  whereby  anolbn 
was  induced  to  invest  that  sum,  and  become  a  member  of  the  copacl- 
nenhip,  whereas  none  of  them  had  any  bUm  so  invested,  in  not  within 
ths  statute  of  fnDds,eec.4909,B.  8. 1881.  Buch  a  representatioD  u  one 
concerning  the  credit  or  solvency  of  another. 

Same. — Fhxud. — RiUifiealirm. — Baeisaioti. — Damaga. — Where  one  is  indnrfd 
by  fraud,  in  the  form  of  false  representations,  to  enter  into  a  contract,  ind 
afterwards,  upon  obtaining  full  knowledge  of  the  frand  piscticed  apoa 
him,  and  ol  all  material  facts,  declines  to  repudiate  it,  and  ezpressJi 
ratifies  it,  he  can  neither  rescind  nor  mainTain  an  action  for  damages. 

From  the  Decatur  Circuit  Court. 

W.  H.  Mathcwa  and  J.  Q.  Donndl,  for  appellauts. 

5.  B.  Ewards,  W.  A.  Moore  and  B.  F.  BeniuU,  for  appellee. 

Elliott,  J. — By  eiftiog  the  complaiut  of  the  appellee, 
and  leaving  out  of  consideration  the  mere  matters  of  iuduce- 
raent  and  ri.-diuidaiicy,  ve  have  the  following  material  allega- 
tions: Thatthe  appellants  were  partners  doing  business  under 
the  atyle  of  "  The  Lone  Tree  Medicine  Company ; "  that,  to  in- 
duce the  appellee  to  invest  in  said  partnership  eight  hundnd 
dollars,  they  falsely  represented  to  him  that  they  each  had  in- 
vested therein  the  sum  of  eight  hundred  dollars,  except  St. 
John,  whose  skill  in  compounding  the  remedies  which  were 
mauulactured  and  sold  by  the  Medicine  Company  was  esti- 
mated at  that  Slim ;  that  if  the  appellee  would  invest  the  sum 
named  then  the  capital  would  be  thirty-two  hundred  dollars; 
that  the  company  was  doing  a  large  and  profitable  business; 
that  the  appellants  conspired  together  for  the  purpose  of  de- 
frauding him ;  that  the  representations  were  fiilse,  and  were 
known  to  the  appellants  to  be  so ;  that  the  appellauts  had  not 
invested  the  sum  represented,  but  had  invested  and  afterward 
withdrawn  a  sum  not  exceeding  fifty  dollars  each ;  that  ap- 
pellee had  no  meaus  of  knowing  whether  the  representations 
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were  true ;  that  he  relied  od  them  and  was  induced  to  invest 
the  sum  of  eight  hundred  dollars.  The  appellants  answered 
in  several  paragraphs,  the  fourth  of  which,  following  the  or- 
der of  discussion  adopted  by  counsel,  and  which  is,  perhaps, 
the  most  convenient  one,  first  demands  consideration.  That 
paragraph  is  substantially  as  follows :  That  the  defendants 
were  members  of  a 'copartnership  under  the  name  of  "The 
Lone  Tree  Medicine  Company,"  and  that  the  representations 
which  the  plaintiff  alleges  to  have  been  made  were  made  in 
reference  to,  and  concerning  the  conduct,  character,  credit 
and  ability,  trade  and  dealings  of  The  Lone  Tree  Medicine 
Company,  and  that  the  representations  were  made  orally.  A 
demurrer  to  this  paragraph  was  sustained,  and  appellants  in- 
sist that  this  was  error. 

We  shall  confine  our  investigation  and  decision  to  the 
point  discussed  by  counsel,  and  neither  consider  nor  decide 
any  other.  The  contention  is,  that  there  can  be  no  recovery, 
for  the  reason  that  the  representations  were  not  in  writing, 
and  .were  made  concerning  the  conduct,  credit,  ability,  trade 
and  dealings  of  persons  other  than  the  appellants.  This  po- 
sition is  rested  upon  the  6th  section  of  the  statute  of  frauds, 
which  reads  thus:  "No  action  shall  be  maintained,  to  charge 
any  person  by  reason  of  any  representation  made  concerning 
the  character,  conduct,  credit,  ability,  trade,  or  dealings  of  any 
other  person,  unless  such  representation  be  ma<le  in  writing, 
and  signed  by  the  party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  legally  authorized." 

Authorities  are  cited  to  prove  that  representations,  nindii 
by  a  partner  concerning  a  firm  of  which  he  is  a  member,  aw 
within  the  statute,  and  no  action  can  be  maintained  against 
him.  Devaux  v.  SteinMler,  6  Bing.  N.  C.  84 ;  Benjamin  Sales, 
section  446 ;  Addison  Contracts,  832. 

We  do  not  feel  called  upon  to  decide  whether  the  statute 
does  or  does  not  apply  to  the  case  of  a  partner  making  repre- 
sentations concerning  the  credit  or  ability  of  his  firm.  The 
representations  in  this  case  are  not  to  that  effect,  for  they  re- 
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fer  to  the  actual  investment  made  by  each  of  the  partners. 
They  declare  a  substantive  fact,  distinct  from  the  credit  or 
ability  of  the  firm,  and  they  were  not  made  to  induce  a  pei- 
son  to  give  credit  to  the  firm,  but  to  induce  him  to  become  s 
member  of  it.  The  representations  are  not  within  the  letter 
or  the  spirit  of  the  Rtatiite,  for  they  were  not  made  for  the  pur- 
pose of  giving  the  firm  credit  with  the  appellee.  There  was 
no  error  in  the  ruling  upon  the  demurrer  to  the  fourth  para- 
graph of  the  answer. 

It  is  alleged  in  the  second  paragraph  of  the  answer,  that 
after  the  appellee  had  been  fully  informed  of  the  condition  of 
The  Lone  Tree  Medicine  Company,  and  had  obtained  full 
knowledge  of  the  amount  each  of  the  partners  bad  paid  into 
the  partnership,  and  of  all  the  property  and  business  of  the 
company,  the  appellants  offered  to  release  him  frOm  said  part- 
nership, and  to  place  him  in  the  same  situation  that  fae  occu- 
pied prior  to  investing  his  money  in  said  firm ;  that  the  ap- 
pellee repaid  to  appellants  the  money  they  returned  to  him  at 
the  time  they  ofiered  to  release  him  from  his  connection  with 
said  firm,  and  elected  to  remain  a  member  thereof,  did  remain 
a  member,  and  afterwards  purchased  the  interest  of  two  of  tbe 
members  of  the  firm,  and  has  since  assisted  in  conducting  its 
business.     A  demurrer  was  sustained  to  this  answer. 

It  is  undoubtedly  the  law,  that  there  may  be  a  waiver  of  a 
right  to  recover  dam^es  for  loss  resulting  from  &]se  and 
fraudulent  representations  by  an  express  affirmance.  It  b 
essential  to  such  a  waiver,  that  the  party  should  possess  full 
knowledge  of  the  fraud  practiced  upon  him ;  that  he  should 
intend  to  confirm  the  contract  and  abandon  all  right  to  re> 
cover  for  the  loss  resulting  from  the  fraud.  Cooley  thus  states 
the  rule :  "  The  fraud  may  also  be  waived  by  an  express  affirm- 
ance of  the  contract.  Where  an  affirmance  is  relied  upon  it 
should  appear  that  the  party  having  a  right  to  complain  of 
the  fraud  had  freely,  and  with  a  full  knowledge  of  his  rights, 
in  some  form,  clearly  manifested  his  intention  to  abide  by  the 
contract,  and  waive  any  remedy  he  might  have  had  for  the 
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deception."  Cooley  Torts,  505.  This  is  the  rule  sanctioned 
and  enforced  by  the  decisions  of  this  court.  la  Doherty  v.  JBeS, 
65  Ind.  205,  there  is  an  explicit  recognition  of  this  rule.  It 
was  there  said  by  Niblack,  J.,  speaking  for  the  court :  "  If 
the  appellee,  with  fiiU  knowledge  of  all  the  &ct3,aa  we  think 
it  &ir  to  presume,  irom  the  allegations  in  the  reply,  it  was  in- 
tended to  charge  he  had,  and  ader  the  appellants  became  the 
owners  of  it,  agreed  to  pay  the  note,  provided  a  certain  exten- 
sion of  time  was  allowed  him,  and  in  consideration  thereof, 
such  an  extension  was  given  him,  we  rausl  regard  him  as  hav- 
ing ratified  the  execution  of  the  note,  and  as  having  waived 
whatever  objection  or  defence  he  may  have  had  to  the  manner 
of  its  execution.  We  do  not  hold  that  any  new  contract  was 
created  thereby,  but  that  the  old  one  was  in  that  way  recog- 
nizedand  ratified.'*  Substantially,  the  same  doctrine  was  de- 
clared long  before,  in  McQueen  v.  The  Slate  Bank,  1  Ind.  413. 

We  fully  recognize  and  approve  the  rule  that  a  party  may 
retain  what  he  received,  stand  to  his  bargain,  and  recover  for 
the  loss  caused  him  by  the  fraud.  We  do  not  mean  to  run 
counter  to  this  rule.  We  neither  hold  nor  mean  to  hold,  that 
affirmance  by  retention  of  the  thing  bargained  for  cuts  off  an 
action  for  damages.  We  do  hold  that,  where  a  party  with 
full  knowledge  of  all  the  material  focta  does  an  act  which  in- 
dicates his  intention  to  stand  to  the  contract  and  waive  all 
right  of  action  for  the  fraud,  he  can  not  maintain  an  action 
for  the  original  wrong  practiced  upon  him.  Where  the  affirm- 
ance of  the  contract  is  equivalent  to  a  ratification^  all  right 
of  action  is  gone.  Bigclow  Fraud,  184.  It  is  only  equiva- 
lent to  a  ratification  when  made  with  full  knowledge  of  the 
fraud  and  of  all  material  factn,  and  with  the  intention  of  abid- 
ing by  the  contract,  and  waiving  all  right  to  recover  for  the 
deception. 

Nor  are  we  unmindful  of  the  settled  rule  that  a  defrauded 
party  has  an  election  of  remedies.  We  heartily  approve  the 
rule  that  he  may  elect  either  to  rescind  the  contract  or  to 
Vol.  81.— 23 
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ataod  hy  hia  bai^ia  and  sue  for  damages  resulting  irom  the 
fraud  practiced  upon  him.  Love  v.  Oldham,  22  lod.  51 ;  2 
Kent  Com.  664  (lOtb  ed).  We  decide  nothing  that  conflict& 
with  this  settled  rule.  We  do  decide  that  where  a  party  with 
full  knowledge  declines  to  repudiate  a  transaction  known  to 
him  to  be  fraudulent,  and  fully  and  expressly  ratifies  it,  he 
can  neither  rescind  nor  maintain  an  action  for  damages. 

The  second  paragraph  of  the  answer  shows  an  express  raU- 
fioation,  with  a  clear  intention  to  abide  by  the  contract,  after 
full  knowledge  of  all  the  &cts,  and  is  good. 

Judgment  reveised. 
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pBOmaBORY  Note. — PrineipiU  and  Surtiy. — J^a/mmU. — Mataie.~-Forgay. — 
Where  by  a  forgery  of  the  signati're  of  hii  former  surety  to  a  pronuB- 
■ory  note,  the  principal  in  a  note  discounted  at  bank  deceives  the  bank 
and  obtains  a  renewal  of  the  loan  and  a  surrender  of  the  old  note,  aad 
delivers  it  to  the  surety  as  paid  and  thereby  induces  him  to  believe  that 
it  has  been  paid,  the  truth  coming  to  hia  knowledge  only  after  tbe  prin- 
cipal has  become  insolvent  and  absconded,  tbe  bank  may  recover  from 
tbe  surety,  npon  the  old  note,  upon  the  ground  that  it  was  Burrendered 
by  mistake . 

Bahe. — Renewal  of  NoU  by  Forged  Note. — RiymaU  i^  IrUered. — Dudiarge  nf 
Surety. — A  renewal  of  a  loan  by  the  use  of  a  forged  note,  whereby  the 
lender  is  deceived,  intetest  being  paid  for  the  period  in  advance,  is  not 
binding  upon  the  latter,  and  therefore  will  not  discharge  a  surety  for 
the  original  loan. 

SuPBEMB  Court. — Immaterial  Evidaiee. — Harndea  Error. — A  judgment  will 
not  be  reversed  for  error  in  admitting  immaterial  evidence,  unless  it  is 
made  to  appear  that  the  appellant  was  in  some  material  respect  proba- 
bly injured  thereby. 

From  the  Jefferson  Circuit  Court. 

E.  R.  Wikon  and  E.  G.  Hay,  for  appellant. 

C  A.  Korhly,  for  appellee. 
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NiBLACK,  J. — ActioQ  by  the  First  National  Bank  of  Mad- 
ison, agaiDBt  James  D.  Lovinger,  on  a  promiasory  note. 

The  comphiiot  was  substantially  as  follows : 

The  pluntiff,  a  uationat  back,  saya,  that  on  the  22d  day  of 
May,  1877,  James  D.  Lovinger  and  Otto  R.  Halpert  jointly 
ezecated  to  the  plaintiff,  for  a  loan  of  money  made  to  said  Otto 
R.  Halpert  by  said  bank,  as  makers,  a  promissory  note,  whereby 
said  Otto  R.  Halpert  and  James  D.  Lovinger,  <u  prineipals, 
promised  to  pay  said  bank  $300.00  three  months  after  said 
date,  with  interest,  attorneys'  fees,  and  other  usual  stipulations. 
That  the  bank  discounted  said  note  on  the  &ith  and  credit 
of  said  James  D.  Lovinger. 

That  when  said  note  fell  due  in  August,  1877,  said  Hal- 
pert brought  a  new  note,  for  same  amount,  and  of  like  terms, 
made  by  him,  and  purporting  to  have  been  made  by  said  Lov- 
inger, and  renewed  said  first  mentioned  note. 

And  afterward,  on  November  24th,  1877,  when  the  second 
note  fell  due,  Otto  R.  Halpert  brought  to  the  plaintiff  a  third 
note,  for  a  like  sum  of  money,  and  of  like  terms,  signed  by 
said  Halpert,  and  purporting  to  have  been  signed  by  said  Lov- 
inger, as  Joint  makers,  payable  two  months  after  date,  and  re- 
newed said  second  note. 

That  at  each  of  said  renewals  said  Halpert  represented  that 
said  Lovinger  had  executed  said  new  notes,  and  that  he  and 
said  Lovinger  desired  to  renew  the  former  notes ;  that  plain- 
tiff relied  upon  said  representations,  and  renewed  the  loan 
made  in  the  first  place ;  that  the  first  and  second  notes  were 
respectively  surrendered  to  Halpert  upon  their  renewal,  who 
delivered  the  first  one  to  the  defenc^nt  Lovinger,  who  de- 
stroyed it,  which  &ct  was  alleged  as  a  reason  for  not  filing  a 
copy  of  said  note  with  the  complaint;  that  the  plaintifTatthe 
time  believed  said  second  and  third  notes  to  be  valid  and  gen- 
uine notes  of  said  James  D.  Lovinger,  and  had  no  notice  to 
the  contrary,  and  relied  wholly  upon  his  solvency,  credit  and 
standing,  in  making  said  loan  and  discounts  aforesaid,  and  not 
upon  Halpert     . 
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That  said  second  and  third  notes  were  forgeries  as  to  stud 
James  D.  Lovinger,  and  he  wholly  repudiates  them.  That 
plaintiff  had  no  knowledge  whatever  that  said  second  and  third 
notes  were  fo^eries  as  to  the  signature  of  said  Lovinger,  until 
about  the  22d  day  of  January,  1878. 

That  said  Halpert' became  heavily  involved  and  insolvent 
in  November  and  December,  1877,  and  on  the  19th  of  Jan- 
uary, 1878,  absconded  for  parts  unknown,  leaving  no  property 
out  of  which  said  debt  could  be  collected. 

That,  as  soon  as  the  plaintiff  discovered  that  said  last  men- 
tioned notes  were  forgeries,  the  plaintiff  immediately  notified 
the  said  Lovinger,  that  plaintiff  would  hold  him  responsible 
for  and  upon  said  first  mentioned  note,  and  that  it  was  due 
and  unpaid,  and  offeredto  surrender  to  him  said  last  mentioned 
note,  which  he  declined  to  receive,  and  which  plaintiff  brings 
into  court. 

The  defendant  answered  in  five  paragraphs: 

1.  In  general  denial. 

2.  Setting  up  special  matters,  but  withdrawn  before  issue 
joined. 

3.  Payment  in  money,  and  by  the  substitution  of  another 
note. 

4.  That  the  note  in  suit  was  given  for  a  loan  of  money  by 
plaintiff  to  said  Otto  R.  Halpert,  and  for  no  other  purpose; 
that  Lovinger  was  surety  only,  which  was  known  at  the  time 
by  plaintiff;  that  the  foiled  notes  had  the  genuine  signa- 
tures of  said  Halpert  thereto,  and  were  received  by  plaintiff 
without  the  knowledge  or  consent  of  Lovinger,  who  had  no 
notice  of  the  same,  until  informed  by  the  officers  of  the  bank 
on  the  22d  of  January,  1878. 

That  on  the  25th  day  of  August,  1877,  when  said  first  note 
matured,  said  Halpert  brought  it  to  Lovinger  representing  to 
him  that  the  same  was  paid  off,  and  delivered  it  to  this  de- 
fendant, Lovinger,  who  in  good  &ith  believed  the  same  was 
fully  paid,  as  he  lawfully  might. 

That  on  said  22d  day  of  May,  1877,  when  said  loan  was 
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go  made  to  eaid  Halpert,  and  said  note  executed,  and  for  four 
years  prior  thereto  and  irom  thence  to  the  22d  of  January, 
1878,  said  Halpert  resided  within  the  jurisdiction  of  this 
court  at  Madison,  Indiana;  that  during  all  that  time  he 
was  on  the  most  intimate  tenns  and  business  relations  with 
the  officers  of  plaintiff,  who  made  to  him  said  loan,  and  had 
said  suhsequent  transactions  with  him,  they  being  well  ac- 
quainted with  bis  handwriting,  and  that  this  defendant  had 
no  knowledge  of  the  same ;  that  during  all  this  time  he  was 
a  prominent  business  man  in  said  city,  of  good  financial 
standing,  credit,  and  reputation  therein,  and  with  eaid  plain- 
tiff; that  he  was  solvent  and  responsible  for  said  debt,  carry- 
ing on  therein  and  during  all  of  said  time  a  large  and  flour- 
ishing commercial  college,  and  book  and  stetionery  store, 
owning  and  controlling  goods  and  merchandise  and  other 
property  of  the  value  of  $2,500,  out  of  which  said  debt  could 
have  been  made  by  legal  process  at  any  time  from  the  ma- 
turity of  said  note  in  suit  continuously  until  said  Halpert 
absconded  in  January,  1878. 

That  had  said  plaintiff  not  delivered  up  said  note  in  suit 
to  said  Halpert,  thereby  enabling  him  as  aforesaid  to  deceive 
plaintiff  with  reference  to  the  same,  and  had  plaintiff  not  so 
kept  from  defendant  all  knowledge  of  said  extensions  on  said 
two  subsequent  notes  as  alleged,  defendant  could  have  col- 
lected the  same  from  said  Halpert  and  saved  himself  from 
loss;  bat  he  alleges  that  by  the  acts  and  conduct  of  plaintiff 
in  concealing  (rota  defendant  all  the  aforesaid,  and  being 
entirely  ignorant  of  all  the  same  until  the  22d  day  of  Jan- 
uary, 1878,  aforesaid,  and  after  said  Halpert  had  become 
wholly  insolvent  and  absconded  to  parts  unknown,  defendant 
by  the  lachea  of  plaintiff  is  wholly  deprived  from  recovering 
anything  from  said  Halpert,  and,  if  plaintiff  is  allowed  to 
recover  herein,  he  will  be  without  any  remedy. 

5.  That  the  defendant  was  only  surety  on  the  note  sued 
on,  and  the  time  of  the  payment  of  the  debt  which  that  note 
was  given  to  secure  had,  for  a  valuable  consideration  and 
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without  the  knowledge  or  consent  of  tho  defeodant,  been  ex- 
tended by  the  plaintiff. 

A  demurrer  for  want  of  sufiBcient  fiicts  was  sustained  to 
the  fourth  paragraph  of  the  anawer,  and  issue  was  joined  on 
the  third  and  fifth  paragraphs.  Trial  by  the  court.  Finding 
for  the  plaintiff.  Motion  for  a  new  trial  denied,  and  ju<^meDt 
on  the  finding. 

Error  is  assigned : 

1.  Upon  the  overruling  of  the  demurrer  to  die  complaint, 

2.  Upon  the  sustaining  of  the  demurrer  to  the  fourth  par- 
agraph of  the  answer. 

3.  Upon  the  refusal  of  the  court  to  grant  a  new  trial. 
Daniel  on  Negotiable  Instruments,  at  section  1369,  2d  ed., 

vol.  2,  p.  343,  says:  "It  is  a  general  principle  of  law  that 
money  paid  under  a  mistake  of  &ct  may  be  recovered  back. 
And  accordingly,  where  one  pays  money  on  foiled  paper  by 
discounting  or  cashing  it,  he  can  always  recover  it  back,  pro- 
vided be  has  not  himself  contributed  materially  to  the  mis- 
take by  his  own  fault  or  negligence,  and  provided  diat  by 
an  immediate  or  sufficiently  early  notice  he  enables  the  party 
to  whom  he  has  paid  it  to  indemnify  himself  as  iar  as  possi- 
ble. And  now  the  doctrine  is  &vored  that  even  negligence 
in  making  the  mistake  is  no  bar  to  recovery.  This  rule  is  of 
general  application.     ****** 

"  It  follows  from  the  rule  as  stated,  that  if  a  valid  instru- 
ment be  rendered  up,  and  one  that  is  forged  given  in  place 
thereof,  it  will  constitute  no  valid  payment ;  and  even  an  in- 
dorser  of  the  note  surrendered  up  will  not  be  discharged — ^his 
liability  having  been  fixed  by  due  demand  and  notice." 

This  rule  was  fully  recognized  and  applied  by  this  court  in 
the  case  of  Allen  v.  Skarpe,  37  Ind.  67,  and  is,  in  principle, 
well  supported  by  other  text-writers,  and  well  considered 
cases. 

In  the  case  of  Allen  v.  Skarpe,  supra,  the  insolvency  of 
Mills  at  the  time  he  induced  the  appellees  in  that  case  to  ac- 
cept the  foiled  paper  in  place  of  the  note  then  sued  on,  was 
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commeDted  upon  by  the  court  as  a  circumstance  of  some  im- 
portance bearing  upon  the  equitable  relations  of  the  parties ; 
but  it  was  not  a  controlling  element  in  that  cause,  and  what 
was  said  concerning  it  did  not  affect  the  general  principles 
upon  which  the  case  was  decided. 

There  was  nothing  averred,  either  in  the  complaint  or  in 
the  fourth  paragraph  of  the  answer  in  this  case,  irom  which 
culpable  negligence  on  the  part  of  the  plaintiff  can  be  infer- 
red, or  from  which  it  can  be  claimed  that  there  was  unreason- 
able delay  in  giving  notice  of  the  foi^ries  after  they  were 
cliscovered. 

The  court  did  not,  therefore,  err,  either  in  overruling  the 
demurrer  to  the  complaint,  or  jn  sustaining  the  demurrer  to 
the  fourth  paragraph  of  the  answer. 

Thomas  A.  Pogue,  the  cashier  of  the  bank,  testified  as  a 
'Witness  on  behalf  of  the  plaintiff. 

Counsel  for  the  plaintiff  asked  him  if  he  would  have  loaned 
the  money  to  Halpert  if  Lovinger,  or  some  other  good  surety, 
faad  not  gone  on  the  note.  To  this,  over  the  objection  of  the 
defendant,  he  answered,  "  We  would  not." 

The  witness  was  then,  also,  asked  what  was  Lovinger's 
financial  standing  at  the  time  the  note  sued  on  was  made  and 
at  the  times  the  two  forged  notes  were  taken  Irom  Halpert 
by  the  bank. 

To  this,  over  the  like  objection  of  the  defendant,  he  an- 
swered, "  Lovinger  was  then  and  still  is  a  man  of  good  stand- 
ing and  credit." 

The  defendant  was  a  witness,  also,  at  the  trial,  and,  amongst 
other  things,  testified,  that,  on  the  25th  day  of  August,  1877, 
Halpert  brought  the  note  sued  on  in  this  action  to  him  at  his 
•store,  in  the  city  of  Madison,  and  in  his  presence  destroyed 
it.  He  then  offered  to  further  testify  that  at  that  time  Hal- 
pert told  him  that  said  note  had  been  fully  paid  by  him,  the 
said  Halpert,  but  the  plaintiff  objected  and  the  court  would 
not  permit  him  to  so  testify. 

Questions  are  made  here  upon  these  respective  rulings  of 
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the  court  admitting  the  testimony  oi'  Pogue,  and  rejecting  the 
evidence  offered  by  the  defendant. 

The  evidence  admitted,  as  well  as  rejected,  was  irrelevant 
to  the  real  questions  at  issue  at  the  trial,  and,  by  the  strict 
rules  of  evidence,  it  ought  alt  to  have  been  rejected ;  but  we 
are  unable  to  see  thattheaoswers  of  Pogue  could  have  worked 
any  injury  to  the  defendant. 

The  material  matters  in  controversy  between  the  parties 
were,  Had  the  note  in  suit  been  paid  ?  If  not,  had  it,  for  any  of 
the  causes  alleged,  ceased  to  be  obligatory  upon  the  defendant? 

The  motives  or  policy  of  the  bank  officers,  in  discounting 
the  note,  the  standing  and  credit  of  the  defendant  when  the 
note  was  discounted  and  afterwards,  and  what  Halpert  may 
have  said  privately  to  the  defendant  about  his  having  paid  the 
note,  were  all  circumstances  merely  collateral  and  wholly  im- 
material to  the  real  matters  in  controversy  between  the  parties, 
as  above  stated.  This  court  will  not  reverse  a  judgment  be- 
cause of  the  admission  of  immaterial  evidence,  unless  it  is 
made  to  appear  that  the  appellanj  was  in  some  material  respect 
probably  injured  by  the  evidence  admitted.  McDenaiM  v. 
Hubanhi,  25  Ind.  232. 

It  is  also  argued  that  the  evidence  showed  a  valid  agree- 
ment for  the  extension  of  time  fbrthe  payment  of  theori^nal 
debt,  without  the  knowledge  or  consent  of  the  defendant ;  but 
we  know  of  no  principle  on  which  such  a  construction  of  the 
evidence  can  be  maintained. 

It  was  made  to  appear  by  the  evidence,  that  both  of  the  so- 
called  renewal  notes  were  forgeries  as  to  the  defendant,  and 
that  the  officers  of  the  bank  were  fraudulently  indaced  by 
Halpert  to  accept  them  as  genuine,  and  to  agree  to  a  renewal 
of  the  original  note  by  them  in  the  belief  that  they  were  bind- 
ing upon  the  defendant  as  well  as  Halpert. 

Both  of  the  pretended  renewals  of  the  original  note  were, 
consequently,  invalid  as  contracts  for  the  extension  of  the 
time  of  payment,  and  might  have  been  repudiated  and  disre- 
garded at  any  time  by  the  plaintiff  upon  a  discover}'  of  the 
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fraud  which  had  been  practiced  upon  it,  treating  the  amounts 
paid  for  interest  on  the  forged  notea  as  payments  on  the  orig- 
inal note.     Albright  v.  Griffin,  78  Ind.  182. 

The  material  allegations  of  the  complaint  appear  to  have 
been  feirly  suBtained  by  the  evidence,  and  nothing  has  been 
shown  from  which  we  can  infer  that  a  new  trial  ought  to  have 
been  granted. 

The  judgment  is  affirmed,  with  costs. 


The  Boabd  of  CoHHiesiONEBS  of  Mabion  Coukty  v. 
Presslev,  Shebiff. 

Fk£B  akd  SAI.ABIE8. — Sheriff'^  Mileage. — Cmetrwiive  Ftt». — ISalvU  Cotulnud. 
— Under  the  fee  and  aalai?  law  of  1ST9,  Acta  1879,  p.  130,  which  al- 
lowed the  sheriff  mileage  "  for  each  mile  necesMrily  travelled  in  going 
and  returning  to  serre  process,"  and  forbade  the  charging  of  anj  con- 
Btrnctive  fee,  the  sheriff  was  not  entitled  to  charge,  for  Berviog  a  special 
vaim  tor  jurors  In  a  criminal  case,  mileage  for  double  the  distance  from 
the  conrt-hoase  to  the  place  where  each  juror  wag  served.  "  Necesaa- 
ril^  travelled"  can  not  mean  more  than  "  actuall7  travelled." 

Sakz. — Bight  (^  Appeal. — The  decision  of  the  circuit  court  in  reference  to 
AD  officer's  fees  is  not  made  final  by  force  of  the  36lh  section  of  the  fee 
and  salary  act  of  1S7B,  Acts  187S,  p.  130,  and  from  the  decision  of 
euch  court,  on  appeal  from  the  decision  of  a  board  of  commissioners, 
tliere  may  be  an  appeal  to  the  Supreme  Court. 

From  the  Marion  Circuit  Court. 

A,  Q.  Harris,  for  appellant. 

W.  W.  Herod  and  F.  WinUr,  for  appellee. 

Woods,  J. — The  appellee  Pre88ley,aB  sheriflF  of  the  county, 
filed  before  the  board  of  commissioners  a  claim  for  milei^. 
The  board  refused  to  allow  a  part  of  the  claim,  and  he  ap- 
pealed to  the  circuit  court,  which  gave  judgment  for  the  whole 
amount  demanded. 
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There  is  no  dispute  concerning  the  facts,  and  the  question 
presented  is  one  of  statutory  constriiclion. 

The  evidence  shows  that,  in  the  case  of  The  Slate  v.  Joseph 
B.  Wade,  pending  in  the  criminal  circuit  court,  at  the  April 
term,  1880,  a  special  venire  was  issued  to  the  sheriff^  com- 
manding him  to  summon  Sfty  good  and  lawful  men  of  the 
county  to  appear  before  the  judge  of  the  court  on  a  day  named, 
to  serve  as  jurors.  The  appellee,  by  the  aid  of  his  deputies, 
served  the  writ  on  fifty  persons,  named  in  the  return,  and 
charged  mileage  for  twice  the  distance  from  the  court-house 
to  the  place  where  each  one  was  served,  aggregating  660  miles. 
The  distance  actually  traversed  in  making  the  service  upon 
the  entire  number  did  not  exceed  200  miles. 

By  section  27  of  the  fee  and  salary  law,  approved  March 
31st,  1879,  which  governs  the  case,  it  was  provided  that  "  In 
all  eases  where  the  sheriff  shall  perform  any  service  for  the 
county  required  by  law  to  be  performed  by  him,  and  there  is 
no  provision  for  its  payment,  the  board  of  county  commis- 
sioners shall  allow  and  pay  such  sheriff  the  same  compensa- 
tion as  is  allowed  by  law  for  similar  services,"  etc. 

The  fees  of  sheriffs  were  defined  by  section  26  of  the  same 
act,  the  portions  pertinent  to  the  present  discussion  being  as 
followa : 

"  For  each  mile  necessarily  travelled  in  going  and  returning 
to  serve  process,  10  cents.  *     *     ♦ 

"  For  summoning  a  jury  of  twelve  men,  with  mileage  as 
above,  75  cents. 

"  For  summoning  a  jury  of  less  than  twelve  men,  10  cents 
for  each  juror  served,  with  mileage  as  above." 

Counsel  for  the  appellee  have  contended,  in  an  argument 
of  elaborate  ingenuity,  that  the  word  "necessarily,"  in  the 
phrase  "  necessarily  travelled,"  must  not  be  regarded  as  mean- 
ing "actually ;"  that,  when  a  single  writ  or  process  is  to  be 
served  upon  two  or  more  individuals,  a  separate  service  upon 
each  person  is  required,  just  as  if  he  were  named  in  a  separate 
writ,  and,  though  by  chance  found  by  the  officer  wid  served 
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at  the  same  time  with  another,  the  miles  travelled  to  reach 
them  were  necessarily  travelled  to  reach  each  of  them,  and 
consequently  the  double  mileage  is,  within  the  letter  of  the 
law,  properly  chargeable ;  just  as  it  would  be,  they  say,  if  two 
writs  were  served  at  one  time  upon  the  same  person.  The 
case  of  Vannalta  v.  Brewer,  85  III.  114,  is  the  only  authority 
cited  in  this  connection. 

The  case,  however,  ae  we  conceive,  lends  no  support  to  the 
ai^umeut.  It  arose  under  a  statute  essentially  different  fiom 
ours,  in  this,  that  while  mileage  was  given  "for  each  mile  of 
necessary  travel"  to  serve  the  writ  or  proceea,  the  mode  of 
determining  the  amount  was  specifically  provided,  namely,  by 
"calculating  from  the  place  of  holding  the  court  to  the  place  of 
residence  of  thedefendaut  or  witness."  The  court  in  that  case 
held  that  "  Taking  any  one  witness  alone,  by  himself,  the  offi- 
cer might  properly  return  that "  (the  distance  from  the  court- 
house) "  as  the  necessary  travel  in  serving  him.  It  is  insisted," 
the  opinion  proceeds  to  say,  "  that  in  allowing  to  the  word 
'  necessary '  its  proper  force  and  significance, '  necessary  travel ' 
must  mean  the  distance,  only,  which  is  indispensably  travelled 
to  serve  the  process ;  but  the  word  '  necessary '  is  not  infre- 
quently used  in  the  law  in  a  less  restrictive  sense  than  that  of 
absolute  necessity.  Looking  at  the  one  instance  by  itself, 
here  complained  of,  the  iees  may,  at  first  blush,  seem  larger 
than  they  should  be,  and  to  embrace  a  charge  for  more  than 
the  necessary  travel  in  serving  the  writ;  *  *  *  but  the 
officer  in  this^  one  instance  happened  to  be  fortunate, and  find 
all  the  witnesses  at  one  time  and  place,  and  was  saved  any 
other  journey.  In  another  case,  he  might  have  to  make  as 
many  separate  journeys  as  there  are  witnesses.  Again,  officers 
frequently  make  fruitless  journeys,  and  fiiil  in  effecting  a 
service,  owing  to  the  absence  from  their  place  of  residence  of 
defendants  or  witnesses,  in  which  case  no  mileage  is  allowed ; 
or  they  may  have  to  travel  a  greater  distance  than  to  the  place 
of  residence  to  make  service,  but  the  charge  may  only  be  for 
the  distance  to  place  of  residence." 
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While  this  reasoning  is  forcible  and  pertinent  to  the  statute 
which  wae  nnder  consideration,  it  shows  how  unwise  and  in- 
equitable is  the  Jaw  which  admits  of  or  requires  such  an  in- 
terpretation. It  is  certainly  a  better  and  &irer  rule  which, 
instead  of  "  calculating  from  the  place  of  holding  the  court  to 
the  place  of  residence  of  the  defendant  or  witness"  (each  sep- 
arately), allows  a  fit  compensation  for  the  service  done  under 
each  writ,  to  be  paid  by  the  party  upon  whom  the  burden  shall 
be  finally  and  la\vfully  cast,  and  to  be  calculated  according  to 
the  miles  "necessarily  travelled  in  goingand  returning  to  serve 
the  process,"  whether  upon  one  or  many. 

When  mileage,  according  to  the  distance  necessarily  trar- 
elled,  is  allowed  for  the  service  of  a  summons,  subpcena, 
venire,  or  like  process,  which  is  to  be  served  on  one  or  more 
persons,  it  means  for  the  miles  necessarily  travelled  in  obe- 
dience to,  or  in  |>erformaDce  of,  the  commitad  of  the  writ; 
and,  notwithstanding  there  may  be  allowed,  besides  the  mile- 
age, a  fee  for  the  service  of  the  writ  on  each  person,  it  does 
not  follow  that  in  respect  to  the  mileage  the  writ  should  be 
regarded  as  a  separate  process  for  each  individual  required  to 
be  served,  and  that,  by  construction,  mileage  may  be  chatged 
according  to  the  distance  from  the  court-house  to  the  place 
where  each  person  ^vas  found,  when,  in  &ct,  that  distance  was 
not  travelled ;  and  especially  must  this  be  so,  when  the  officer 
is  expressly  forbidden  to  claim  any  constructive  fee. 

We  do  not  dissent  from  the  proposition  that  the  word 
"  necessary  "  is  frequently  used  in  the  law,  as  indeed  we  think 
it  is  used  in  this  law, "in  a  less  restrictive  sense  than  abso- 
lutely necessary."  See  Mueller  v.  The  Slate,  76  Ind.  310,  and 
Oorey  V.  Swagger,  74  Ind.  211.  As  counsel  contend,  "neces- 
sarily" is  not  synonymous  with  "actually,"  and  yet  we  are 
clear  that  "  miles  necessarily  travelled  "  to  serve  process  can 
not  properly  be  construed  to  embrace  more  miles  than  were 
actually  traversed  in  order  to  complete  the  service. 

We  do  not  mean  that  under  this  law  the  sheriff,  upon  re- 
ceiving a  writ  or  process,  was  bound  to  predetermine,  with 
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nice  and  mathematical  accuracy,  what  rout£  he  should  take  in 
order  to  perform  the  command  of  the  writ  by  travelling  the 
fewest  miles;  nor  that  once  started  on  the  service  he  was 
compelled  to  keep  going,  without  reference  to  any  other  con- 
sideration of  duty  or  convenience,  until  all  were  served  who 
could  be  found,  before  returning,  in  order  to  be  entitled  to 
his  mileage  for  the  distance  actually  travelled.  And,  on  the 
other  hand,  we  deem  it  equally  clear  that  he  was  not  permit- 
ted, when  he  had  served  a  process  on  one  of  two  or  more 
whom  he  was  commanded  to  serve,  to  return  without  reason- 
able excuse  to  the  court-house,  to  "touch  base"  again,  either 
actually  or  constructively,  before  proceeding  to  serve  another 
who  could  have  been  reached  conveniently  on  the  same  jour- 
ney with  less  travel  than  would  have  been  required  in  mak- 
ing such  service  at  another  time. 

"  But  we  further  submit,"  say  counsel,  "  that  section  36  of 
the  fee  and  salary  law  of  1879  constitutes  the  circuit  court  a 
court  of  final  jurisdiction  of  questions  of  this  kind."  We 
do  not  think  so.  See  Ex  Parte  Ford,  74  Ind.  41 5 ;  The  State 
V.  Barron,  74  Ind.  374.  The  section  provides  that  "Any 
officer  being  in  doubt  of  the  proper  charge  to  be  made  for 
any  service  rendered,  shall  in  no  case  charge  any  construc- 
tive fee;  but  he  shall  bring  the  question  before  the  circuit 
judge  of  his  county,  in  writing,  and  said  judge  shall  decide 
the  same,  which  decision  shall  be  entered  of  record,  as  other 
orders  of  court  are  entered  ■  *  *  *  which  order  ehall  author- 
ize such  charge  to  be  made  as  found  by  the  court." 

This,  it  will  be  observed,  permits  the  court  on  proper  ap- 
plication to  decide  what  charge  any  officer  may  make  for  a 
"  service  rendered,"  and  the  order  of  the  court "  shall  authorize 
such  charge  to  be  made." 

Whether  such  an  order  can  be  made  without  notice  to  the 
|»rty  concerned  and  what  the  effect  of  the  order  when  made, 
either  in  respect  to  or  beyond  the  particular  service  decided 
upon,  we  are  not  called  upon  to  consider.  No  order  of  the 
circuit  court  or  judge  is  shown  to  have  been  asked  for  or 


366  SUPEEME  COURT  OF  INDIANA, 

Salter  tt  at.  v.  Twining  ft  oL 

made  under  this  section  of  the  law  in  reference  to  the  matter 
JQ  issue.  The  appellee  presented  his  claim  to  the  board  of 
commissioners,  and  appealed  from  the  adverse  decision  to 
the  circuit  court.  From  the  decision  of  that  court  the  board 
had  a  clear  right  as  in  other  cases  to  appeal  to  this  conrt. 
Oruaenmeyer  v.  GUy  of  Logansport,  76  Ind.  549. 

The  judgment  is  reversed,  with  instructions  to  grantanew 
trial. 


No.  9171. 
Sader  et  al,  ».  Twining  et  al. 

CoKBTITPTIOMAi.  Law. —  Vanderburgh  Supmor  Court — The  act  of  March 
3d,  1877,  Acts  1877,  p.  52,  establiahing  a  euperiar  conrt  in  (he  count;  of 
Vanderburgh,  is  constitutional  and  ralid. 

Validity  op  JuDQMEM're. — CoUaltral  AUaet. — The  judgment  of  a  couK  of 
general  jurisdiction,  having  jurisdiction  both  of  the  subject-matter  and 
of  the  parties,  is  valid,  binding  and  conclusive,  as  to  the  matter  in  con- 
trovers;,  upon  the  parties,  and  those  claiming  under  them;  and,  even 
though  erroneous,  such  judgment  can  not  be  impeached  or  attacked  in 
any  collateral  suit  or  proceeding. 

From  the  Vanderburgh  Superior  Court- 
is. A.  HUl,  for  appellants. 
G.  Denhy,  D.  B.  Kumler  and  T.  E.  Garvin,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellee  Jonathan  Ed- 
wards, trustee,  as  sole  plaintiff,  to  foreclose  a  mortgage  alleged 
to  have  been  executed  to  him  by  the  defendants,  Peter  Twin- 
ing and  Hannah,  his  wife,  who  are  named  as  appellees  in  this 
court.  The  appellants,  Mary  E.  Sauer  and  Frederick  Sauer, 
herhusband,were  made  defendants  to  the  suit  upon  the  ground 
that  the  said  Mary  E.  had,  or  claimed  to  have,  an  interest  Id 
the'mortgaged  promises.  The  appellants  jointly  answered  in 
two  paragraphs,  of  which  the  first  was  a  cross  Gomplaiottond 
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the  second  paragraph  was  a  general  denial.  To  the  first  par- 
^raph,  or  cross  compkint,  the  appellee  Jonathan  Edwards, 
trustee,  answered  in  two  paragraphs,  of  which  the  first  was  a 
general  denial,  and  the  second  paragraph  was  a  special  defence. 
The  appellants  demurred  to  this  second  paragraph,  on  the 
ground  that  it  did  not  state  fects  suflSoieot  to  constitute  a  de- 
fence to  their  cross  complaint,  which  demurrer  was  overruled 
by  the  court,  and  to  this  decision  they  excepted  and  refused 
to  reply  thereto  or  plead  further.  The  defendants  Peter  and 
Hannah  Twining  made  default,  and  the  appellee  Edwards, 
trustee,  recovered  judgment  for  the  amount  due,  and  for  the 
foreclosure  of  the  mortgage,  and  sale  of  the  mortgaged  premises. 

The  error  chiefly  relied  upon  by  the  appellants'  counsel  for 
the  reversal  of  the  judgment  below  seems  to  be  the  decision 
of  the  court  in  overruling  the  demurrer  to  the  second  para- 
graph of  the  answer  of  Jonathan  Edwards,  trustee,  to  the  first 
paragraph  or  cross  complaint  of  the  appellants. 

In  their  cross  complaint,  the  appellants  alleged  in  substance, 
that  the  said  Mary  E.  Sauer  had  been  and  was  the  absolute 
owner,  in  fee  simple,  and  in  her  own  right,  of  the  premises 
described  inthemortgageinsuit;  that  she  was  feeble-minded, 
and  had  been  reared  by  her  mother  in  entire  seclusion  from 
society,  and  in  utter  ignorance  of  the  value  of  said  premises; 
and  that  afler  her  mother's  death,  to  wit,  on  the  9th  day  of 
July,  1869,  the  said  Peter  Twining,  by  means  of  certain  felse 
and  fraudulent  practices  and  appliances,  had  induced  and  pro- 
cured her,  the  said  Mary  E.,  to  sell  and  convey  the  said  prem- 
ises to  him,  the  said  Peter,  for  a  greatly  inadequate  price,  not 
exceeding  the  one-fifth  part  of  the  &ir  and  reasonaole  value 
thereof;  of  all  which  the  appellee  Jonathan  Edwards,  trustee, 
!i!id  notice.     Wherefore,  ete. 

In  the  second  paragraph  of  his  answer  to  the  appellants' 
cross  complaint,  the  appellee  Edwards,  trustee,  alleged  in 
substance,  that  on  the day  of  January,  1878,  in  an  ac- 
tion then  pending  in  the  Vanderburgh  Circuit  Court,  wherein 
the  stud  Mary  E,  and  Frederick  Sauer  were  plaintiffs,  and 
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the  said  Peter  Twioing  was  defendant,  and  for  the  same  cause 
of  action  as  that  set  forth  in  their  cross  complaint,  a  judg- 
ment was  rendered  that  said  Mary  £.  Sauer  should  recover 
possession  from  said  Peter  Twining  of  the  real  estate  de- 
scrihed  in  said  cross  complaint,  and  that  the  deed  executed 
by  said  Mary  E.  Saner,  in  July,  1869,  by  her  then  name  of 
Mary  E.  Taylor,  conveying  said  premises  to  said  Peter  Twin- 
ing, and  being  the  deed  referred  to  in  said  cross  complaint, 
should  be  held  for  naught,  void  and  of  no  effect ;  and  that 
the  said  Peter  Twining  should  recover  of  and  from  the  said 
Marj-  E.  Sauer  the  sum  of  $1,696.96,  as  and  for  the  State 
and  county  taxes,  paid  by  said  Peter  Twining,  and  for  last- 
ing and  valuable  improvements  made  upon  said  real  estate, 
over  aud  above  the  value  of  the  rents  and  profits  of  said 
premises,  with  six  per  cent,  interest  on  said  sum  from  De- 
cember 3d,  1877,  and  that,  should  said  Mary  E,  and  Fred- 
erick Sauer  fail  to  pay  said  sum  of  $1,596,96,  with  interest, 
within  sixty  days  from  the  date  of  said  judgment,  then  the 
title  of  the  said  Peter  Twining  to  the  said  premises  should 
be  quieted  and  forever  set  at  rest,  and  the  said  Mary  E.  and 
Frederick  Sauer  should  be  forever  enjoined  and  inhibited 
from  setting  np  any  claim,  title  or  interest  in  or  to  the  said 
real  estate;  and  that,  in  the  event  of  the  payment  of  said 
sum  of  $1,596.96,  with  interest,  by  said  Mary  E.  Sauer,  if 
be,  the  said  Peter  Twining,  should  refuse  to  convey  said  real 
estate  to  said  Mary  E.  Sauer,  then,  in  that  case,  James  T, 
Walker  was  appointed  a  commissioner  to  convey  the  same  to 
her,  as  fully  as  the  said  Peter  Twining  might  have  done. 
And  the  appellee  Edwards,  trustee,  alleged  that  said  Mary  E. 
Sauer  wholly  foiled  to  pay  the  said  sum  of  money,  so  re- 
covered by  said  Peter  Twining,  within  said  term  of  sixty 
days  or  afterwards,  but  the  same  remained  wholly  unpaid; 
.  that,  as  the  grantee  of  said  Peter  Twining,  in  the  mortgage 
in  suit,  the  appellee  Edwards,  trustee,  was  entitled  to  all  the 
rights  of  said  Twining  in  and  to  said  premises;  that  by  rea- 
son of  said  judgment,  and  the  appellants'  &ilure  to  pay  said 
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?um  of  money  as  required  by  the  terms  thereof,  the  title  of 
tatd  Twining  to  said  real  estate  became  absolute  and  perfect; 
aud  that  the  said  Mary  E.  Sauer  and  Frederick  Sauer  had  no 
legal  right,  title  or  interest  whatever  in  or  to  said  premises. 

It  is  claimed  by  the  appellants'  counsel,  as  we  understand 
his  argument,  that  the  judgment  pleaded  by  the  appellee 
Edwards  in  bar  of  the  appellants'  cause  of  action,  as  stated 
iu  their  cross  complaint,  was  valid,  binding  and  conclusive, 
in  so  &r  as  it  declared  that  the  deed  from  Mary  E.  Sauer  to 
Peter  Twining  should  be  held  for  naught,  void  and  of  no 
effect.  But  it  is  also  claimed  bv  counsel,  that  the  residue  of 
the  judgment,  to  the  effect  tliat  Twining  should  recover  of 
said  Mary  E.  Sauer  a  certain  sum  of  money,  and  providing 
that,  if  such  money  was  not  paid  within  sixty  days,  Twin- 
ing's  title  to  the  real  estate  should  be  quieted  and  forever  set 
at  rest,  was  coram  non  judice,  outside  of  the  jurisdiction  of 
the  court  rendering  the  same,  and  was  therefore  invalid  and 
void.  It  must  be  confessed,  we  think,  that  the  judgment  in 
<luestioa  is  somewhat  anomalous  and  it  may  be  erroneous ; 
but  it  can  not  be  said,  that  in  a  collateral  proceeding,  such  as 
the  one  here  presented,  such  judgment  is  invalid  and  void. 
In  the  rendition  of  the  judgment,  the  Vanderburgh  Circuit 
Court  had  jurisdiction  both  of  the  subject-matter  of  the  ac- 
tion there  pending,  and  of  the  parties  thereto ;  and  although 
errors  may  have  intervened  in  the  proceedings,  which,  upOD 
appeal,  would  have  necessarily  resulted  in  the  reversal  of  the 
judgment,  yet  they  will  not  vitiate  or  avoid  such  judgment, 
when  the  same  is  attacked  collaterally,  as  in  the  case  now  be- 
fore us. 

In  support  of  his  position,  that  so  much  of  the  judgment 
I»loaded  as  provided  for  the  recovery  by  Twining  of  the  moneys 
expended  by  him  in  the  paymentof  State  and  county  taxes,  and 
in  lasting  and  valuable  improvements  on  the  real  estate  in 
controversy,  in  excess  of  the  rents  and  profits  thereof,  was 
absolutely  invalid  and  void,  the  appellants'  counsel  seems 
Vol.  81.— 24 
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to  place  his  principal  reliance  upon  the  doctrine  enunciated 
in  the  case  of  Wemke  v.  Hcuen,  32  Ind.  431.  That  case  is  bo 
widely  different,  as  presented  there,  from  the  case  at  bar,  that 
we  hardly  think  it  can  be  regarded*  as  an  authority  upon  any 
of  the  questions  in  this  case.  In  the  case  cited,  upon  a  di> 
rect  appeal  to  this  court,  it  was  held  that,  in  an  action  to  re- 
cover possession  of  real  property  under  a  claim  of  absolute 
title,  the  defendant  in  possession  could  not  have  the  valne  of 
permanent  improvements  made  by  him  on  such  real  estate 
allowed,  except  that  he  might  set  off  the  value  of  such  im- 
provements against  the  damages  he  might  be  found  in  such 
action  to  have  caused  the  plaintiff  by  withholding  or  using,, 
or  injuring  the  property,to  the  extent  of  such  damages ;  and 
that  beyond  this  he  must  wait  until  the  determination  of  the 
question  of  title,  and  bring  his  action  under  the  statute  con- 
cerning  occupying  claimants.  Doubtless,  this  decision  was 
right,  upon  the  question  then  and  there  presented;  but  we 
fiul  to  see  that  it  has  or  can  have  any  possible  bearing  upon 
the  correct  decision  of  the  question  presented  in  this  case. 
There  the  trial  court  had  decided  that,  in  an  action  for  the 
recovery  of  the  possession  of  real  estate,  the  defendant  could 
not  have  the  value  of  his  permanent  improvements  thereon 
allowed  to  him  in  such  action ;  and,  on  a  direct  appeal  there- 
from, this  court  held  that  there  was  no  error  in  such  decision. 
But  in  the  case  at  bar  the  appellee  Edwards  pleaded  a  judg- 
ment in  the  second  par^raph  of  his  answer,  from  which  no 
appeal  had  been  taken,  and  which,  even  though  erroneous, 
could  not  be  questioned  collaterally. 

The  Vanderburgh  Circuit  Court  was  a  court  of  general 
jurisdiction,  and  in  the  judgment  pleaded  it  had  jurisdic- 
tion both  of  the  subject-matter  and  of  the  parties.  How- 
ever erroneous  it  may  have  been,  the  judgment  was  valid, 
binding  and  conclusive  as  to  the  matter  in  controversy 
upon  the  parties  thereto,  and  those  claiming  under  them.  II 
was  pleaded  by  the  appellee  Edwards,  as  a  former  recovery 
on  the  same  cause  of  action  stated  by  the  appellants  in  their 
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cross  complaint;  and  upon  the  demurrer  thereto  for  the  want 
of  sufficient  fitcts,  it  constituted  a  good  defence  to  such  cause 
of  action.  Rickardacm  v.  Jones,  58  Ind.  240 ;  Turner  v.  Al- 
len, 66  Ind.  252 ;  Green  v.  Giynn,  71  Ind.  336.  This  was  so, 
even  if  it  appeared  that  error  had  intervened  in  the  former  ad- 
judication, for  not  having  been  appealed  &om  the  judgment 
was  binding  and  conclusive,  even  though  erroneous,  and  could 
not  be  attacked  or  impeached  in  a  collateral  proceeding. 
Hume  V.  The  laUle  Flat  Book  Braining  As8o<nation,  72  Ind. 
499,  and  cases  cited. 

The  court  committed  no  error  therefore  in  overruling  the 
appellants'  demurrer  to  the  second  paragraph  of  answer  to 
their  cross  complaint. 

The  appellants  have  also  assigned  as  error  the  supposed 
unconstitutionality  of  the  statute  establishing  the  superior 
court  of  Vanderburgh  county.  The  statute  referred  to  is 
almost  a  literal  copy  of  the  act  establishing  the  superior 
court  of  Tippecanoe  county.  The  constitutionality  of  the 
latter  act  was  fully  considered  by  this  court  in  the  case  of 
Vickery  v.  (^ia»e,  50  Ind.  461,  and  the  enactment  was  held  to 
be  constitutional  and  valid.  The  question,  there£)re,  can  not 
now  be  regarded  as  an  open  one,  and  we  must  decline  to  con- 
sider it  further.  Upon  the  authority  of  the  case  cited,  we  hold 
l^e  statute  of  March  3d,  1877,  establishing  a  superior  court 
in  the  county  of  Vanderburgh,to  be  constitutional  and  valid. 

The  judgment  is  affirmed,  with  costs. 


No.eS42. 
GouoH  tt.  Clipt  et  al. 

V01.UHTABT  ABsraNHENT. — Marlgagt. — Manicd  Womea. — Eipaly  qf  Stdanp' 
Htm, — A  husband  and  wife  jained  in  s  mortgage  of  the  hnsband's  lands 
to  aecare  his  debt,  and  afterwards  he  made  a  Tolnntary  araignmeat  for  the 
beiieStofbiflcredi(orB,UDdertheBtatute,B.S.1881,Bectioii82662  to  2683, 
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a  U^e  amount  of  pergonal  property  paeeing  by  the  assignmeaL  The 
trustees  did  not  pay  off  the  mortgage,  and  after  a  foreclosure  and  saU 
of  the  land  under  it,  they  sold  the  land  subject  Co  the  mortgage,  and 
the  purchaser  of  the  equity  of  redemption  hy  arrangement  with  the 
purchaser  at  the  forccloaure  sale,  at  the  instance  of  the  trustees,  did  not 
redeem,  but  took  a  conveyance  from  the  latter. 
Hdd,  that  the  trustees  were  not  bound  to  pay  off  the  mortgage  or  to  iede«m, 
and  that  the  wife  had  no  action  against  them  for  the  proceeds  of  the  aale 
by  them,  or  otherwise. 

From  tlie  Wayne  Circuit  Court. 

C.  H.  Burcbenal,  for  HppellaDt. 

H.  a  Fox,  for  appellees. 

Morris,  C. — Tlie  iippolkut  brought  this  suit  against  the  ap- 
pellees as  the  assignees  of  her  husband,  Charh-a  T.  Gough. 
The  facta  stated  in  her  complaint  are  as  follovia : 

On  the  28th  day  of  April,  1 874,  the  appellant  was,  and  still 
is,  the  wife  of  said  Charles  T.  Gough;  on  that  day,  he  was 
the  owner  of  eertain  real  estate  in  fee  simple,  situate  in  Henry 
county,  Indiana,  and  he  and  the  appellant  as  his  wifeexecuted 
a  mortgage  on  the  same  to  one  Enoch  Nation,  to  secure  money 
horrowed  ofhini  by  said  Charles;  on  the  12th  day  of  Novem- 
ber, 1874,  the  said  Charles  and  the  appellant  executed  to  said 
Nation  another  mortgage  on  said  real  estate,  to  secure  the 
payment  of  a  further  loan  made  by  said  Charles  of  said  Na- 
tion. It  is  averred  that  the  appellant  joined  in  said  mortgages 
only  as  the  surety  of  her  husband ;  that  the  mortgages  were 
duly  recorded  in  Henry  county,  within  forty-five  days  from 
the  time  of  their  execution. 

On  the  4th  day  of  March,  1 875,  the  said  Charles  T.  Gough, 
being  in  feiling  cireumstanccs,  and  a  resident  of  Wayne  county, 
Indiana,  executed  to  the  appellees  an  assignment  of  all  his 
property,  real  and  personal,  including  the  land  in  Henrj" 
county,  upon  which  said  mortgages  had  been  executed  for  the 
benefit  of  his  creditors ;  that  the  assignment  was  duly  filed 
and  recorded  in  the  counties  of  Wayne  and  Henry,  and  that 
the  appellees  had  given  bond  and  qualified  according  to 
law,  and  entered  upon  the  discharge  of  their  duties  as  such 
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assignees ;  that  personal  property  to  the  amount  of  more  than 
$20,000  came  into  the  hands  of  the  appellees  aa  such  assignees 
of  said  Charles  T.  Gough,  yet  they  did  not  pay  said  mortgages, 
nor  either  of  them,  nor  any  part  thereof,  although  the  mort- 
gaged premises  were  worth  $2,000  over  and  above  the  amount 
of  said  mortgage  dehts ;  that  they  negligently  suffered  said 
mortgage  dehts  to  remain  unpaid,  until  the  same  became  due ; 
that  said  Nation  brought  suit  in  the  Henry  Circuit  Court  to 
foreclose  said  mortgages,  making  the  appellant  and  the  appel- 
lees parties;  that  on  the  17th  day  of  September,  1875,  said 
Nation  recovered  in  said  action  a  judgment  for  $5,307.29,  and  a 
decree  lor  the  foreclosure  of  said  mortgages ;  that  said  premises 
were,  on  the  13th  day  of  November,  1875,  duly  sold  by  the 
sheriff  of  Henry  county,  by  virtue  of  a  certified  copy  of  said 
decree,  to  the  said  Nation,  for  the  sum  of  $5,604.90 ;  that  a 
certificate  of  purchase  was  duly  delivered  by  said  sheriff  to 
said  Nation  for  said  land. 

The  appellees,  as  such  assignees,  &iled  to  redeem  said  mort- 
gaged premises  from  said  sale,  although  they  had,  as  such  as- 
signees, in  their  hands,  $20,000  of  assets ;  that  said  land  was 
worth  $2,000  over  and  above  the  purchase-money  paid  for  the 
same  by  said  Nation ;  that  on  the  third  day  of  June,  1876, 
having  given  due  notice  of  the  time  and  place  of  sale,  the  ap- 
pellees proceeded  to  offer  said  land  for  sale,  publicly  announc- 
ing to  those  present,  that  said  land  was  to  be  sold  subject  to 
said  mortgages  and  said  foreclosure  sale,  and  that  the  pur- 
chaser must  redeem  the  same  from  such  sale ;  that  the  appel- 
lant had  no  interest  in  said  premises,  and  that  the  same  would 
be  sold  free  from  all  claims  in  or  to  the  same  on  her  part  as 
the  wife  of  said  Charles  T.  Gongh ;  that  one  Axiom  S.  Elliott, 
on  the  &ith  of  the  representations  made  by  the  appellees, 
purchased  said  land  for  $1,165,  which  sum  was  paid  to  and 
received  by  them ;  that  the  appellees  agreed  to  execute  to  said 
Elliott  a  deed  for  said  land  as'  soon  as  the  sale  should  be  ap- 
proved by  the  proper  court ;  that  said  sale  was  reported  to  the 
proper  court,  approved  and  ratified,  and  the  appellees  em- 
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powered  to  execute  a  deed  to  the  said  Elliott,  who  was  to  re- 
deem said  land ;  that  the  appellant  was  at  once  informed  of 
said  arraDgement  to  redeem,  and,  relying  upon  it,  took  do 
steps  hin[i5elf  to  redeem  said  land ;  that  the  appellees  did  not 
execute  a  deed  to  Elliott  as  directed,  but  instead  of  so  doing, 
for  the  purpose  of  defeating  the  appellant's  claim  to  any  in- 
terest in  said  land,  the  appellees  omitted  to  make  said  deed, 
and  allowed  and  procured  the  said  Elliott  to  omit  redeeming 
said  laud  from  said  sheriff's  sale,  hut  to  make  an  arraogement 
with  the  purchaser  at  said  sheriff's  sale  by  which  the  yearal- 
lowed  by  law  ibr  the  redemption  of  said  land  from  said  sale 
should  expire,  and  that  the  purchaser  at  the  sheriff's  eale 
should  take  a  deed  from  the  sheriff,  and  then  convey  to  said 
Elliott,  all  of  which  was  done  accordingly,  and  the  said  El- 
liott became  the  owner  of  said  land.    ' 

It  is  further  stated,  that  at  the  time  the  appellees  sold  said 
laud,  the  right  and  equity  of  redemption  held  in  the  same  by 
them  was  of  no  value  whatever,  and  could  not  have  been 
sold  for  anything,  had  it  not  been  for  the  representations  of 
the  appellees  that  the  appellant  had  no  right  to  or  interest  in 
the  same ;  that  her  interest  in  said  land  was  of  greater  valne 
than  the  $1,165  realized  by  the  appellees  from  the  sale  of  the 
same ;  that  she  bad  an  inchoate  interest  in  said  land,  being 
one-third  thereof  in  fee,  which  was  in  no  way  incumbered 
otherwise  than  by  said  mortgages ;  that  the  appellees  had  col- 
luded with  Elliott  and  others  to  defeat  the  appelUnt's  rights; 
tbat  she  had  dcmnndcd  of  the  appellees  the  amount  received 
by  them  for  the  sale  of  said  land,  but  tbat  they  refused  to  pay 
it  to  her. 

The  questions  arising  in  this  case  are  of  considerable  im- 
portance, and  involve  some  difficulty.  They  have  been  ably 
discussed  by  counsel  on  both  sides. 

The  premises  mortgaged  to  Nation  have  been  twice  sold,  once 
to  Nation  for  $5,504.90,  paying  his  mortgages  and  the  debts 
secured  thereby,  and  the  fcost  of  foreclosure  and  sale.  Thej- 
were  also  sold  by  the  appellees  for  fl,I65.     The  mortgaged 
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premises  have,  therefore,  producer!  $6^69.90,  being  |1,166 
more  than  sufficient  to  pay  the  mortgage  debts.  Had  Nation 
bought  the  mortgaged  lands  for  56,669.90,  and  no  assignment 
had  been  made  by  Charles  T.  Gough  to  the  appellees,  to  whom 
would  the  81,165,  the  surplus  of  the  proceeds  of  the  sale,be- 
long,  to  Charles  T,  Gough,  the  husband,  or  to  the  appellant  ? 
Upon  what  possible  ground  could  the  appellant  claim  this 
surplus  as  against  her  husband  ?  Not  simply  because  she  was 
his  wife,  for  as  such,  as  a  general  rule,  she  could  not  clium 
anything ;  she  could  not,  as  his  wife,  assert  her  interest  in  his 
«state  until  his  death ;  nor  could  she  claim  such  surplus  under 
the  act  of  March  the  11th,  1875,  for,  by  its  terms,  it  does  not 
apply  to  judicial  sales  in  which  the  wife's  inchoate  interest  is 
directed  to  be  sold  bythe  judgment  or  decree  upon  which  the 
sale  takes  place ;  nor,  should  we  go  further,  and  regard  the 
surplus  as  real  estate,  as  a  part  of  the  mortgaged  land,  could 
the  appellant  claim  it.  She  could  not,  as  we  have  seen,  claim 
it  under  the  act  of  1875,  for  by  the  decree  her  inchoate  in- 
terest in  the  laud  was  directed  to  be  sold ;  she  could  notclaim 
it  simply  as  the  wife  of  Charles  T,  Gough,  for,  as  such,  as  be- 
fore stated,  her  right  attaches  only  at  bis  death. 

Charles  T.  Gough  transferred  all  his  interest  in  the  mort- 
gaged lands  to  the  appellees  for  the  benefit  of  his  creditors. 
He  also  transferred  to  them,  as  is  alleged  in  the  complaint, 
some  $20,000  or  more  of  personal  assets,  for  the  same  purpose. 
It  is  earnestly  insisted  by  the  appellant's  counsel,  that  it  was 
the  duty  of  the  appellees  to  pay  off  the  debts  due  fix)m  their 
assignor  to  Nation,  redeem  the  mortg^od  premises  and  pro- 
tect the  appellant  as  the  surety  of  her  husband,  Charles  T. 
Oough. 

Whether  or  not  the  appellant,  under  the  circumstances 
stated  in  the  complaint,  could  be  regarded,  or  rather,  whether 
her  inchoate  interest  in  her  husband's  lands  could  be  regarded, 
aasurety  for  her  husband,  may  be  quit*  doubtful.  The  authori- 
ties are  not  in  entire  harmony  upon  the  question.  See  on  the 
one  side,  Hawley  v.  Bradford,  9  Paige,  200 ;  Jenneas  v,  OaUer, 
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12  Kansas,  600;  Brandt  Suretyship,  p.  29.  On  the  other, 
Daw8on  v.  Bank  of  Whitehaven,  20  Moak's  Eng.  R.  805 ; 
Brew  V.  Locketi,  32  Beav.  499.  But  in  all  the  cases  the  wife 
sought  relief  after  the  death  of  the  husband.  In  the  view 
which  we  have  taken  of  this  ease,  it  is  not  necessary  to,  nor 
do  we,  decide  the  question. 

We  know  of  no  rule  of  law  which  required  the  appellees  to 
redeem  the  land  mortgaged  hy  Charles  T.  Gough  and  the  ap- 
pellant to  Nation,  for  her  benefit.  She  was  not  oue  of  the 
creditors  of  Charles  T.  Gough,  nor  did  she  become  entitled 
to  any  of  the  assets  assigned  to  the  appellees  by  her  hus- 
band, upon  the  sale  of  her  inchoate  interest  iu  his  land  upon 
a  decree  foreclosing  the  mortgages  executed  by  her  and  him 
to  secure  his  debt.  The  assignees  could  not  pay  to  her,  under 
such  circumstances,  any  of  the  funds  in  their  hands.  If  not 
required  to  pay  the  creditors  of  the  husband,  the  fund  should 
be  paid  to  him.  They  were,  therefore,  under  no  obligations 
to  the  appellant  to  redeem  from  said  mortgages.  It  was  their 
duty  to  the  creditors,  not  to  the  appellant,  to  manage  the  estate 
to  the  best  advantage  for  them.  If  they  failed  in  this,  the 
creditors  or  the  assignor  might  complain. 

Section  13  of  the  act  in  relation  to  voluntary  assignments 
is  as  follows : 

"Any  part  of  the  property  a-ssigned  on  which  there  are  liens 
or  encumbrances,  may  be  sold  by  the  trustee,  subject  to  such 
liens  or  encumbrances ;  but  in  case  the  trustee  should  be  sat- 
is6ed  that  the  general  fund  would  be  materially  increased  by 
the  payment  of  such  liens  or  encumbrances,  he  shall  make 
application  by  petition,  to  the  judge  of  the  common  pleas  court, 
for  leave  to  so  do,  and  abide  its  order  in  that  behalf.  Before 
the  holder  of  any  lien  or  encumbrance  shall  be  entitled  to  re- 
ceive any  portion  of  his  debt  out  of  the  general  fund,  he  shall 
proceed  to  enforce  the  payment  of  his  debt  by  sale,  or  other- 
wise, of  the  property  on  which  such  lien  or  encumbrance  e-xbts; 
and  for  the  residue  of  such  claim,  such  holder  of  such  lien  or 


MAY  TERM,  1882. 


Gough  r.  Clift  d  al. 


encumbrance  shall  share  pro  rata  ^vlth  the  other  creditors,  if 
entitled  so  to  do  by  the  laws  of  this  State." 

This  provision  not  only  authorizes  the  assign^  or  trustee 
to  sell,  subject  to  existing  liens,  any  of  the  assigned  projierty, 
but  forbids  him,  exoept  by  the  direetion  of  the  court  upon 
petition,  from  discharging  such  liens.  It  also  requires  the 
holder  of  such  liens  or  encumbrances  to  exhaust  the  same,  if 
the  debt  is  nOt  paid  by  the  assignee  upon  the  direction  of  the 
proper  court,  before  he  can  share  in  the  trust  fund.  Sor  is 
the  fund  in  the  hands  of  the  trustee  required  to  be  applied  in 
discharge  of  mortgages  upon  the  trust  property  for  the  pro- 
tection of  the  interest  of  the  assignor's  wife  in  the  property, 
as  is  the  personal  property  of  a  deceased  husband,  for  the 
obvious  reason  that,  in  the  former  case,  the  husband  is  still 
living.  We  do  not  think  section  109,  2  R.  S.  1876,  p.  534, 
applies  to  voluntary  assignments,  for  this  reason :  the  case  of 
Morgan  V.  Sackett,  57  Ind.  580,  and  other  similar  cases,  are  not, 
■we  think,  applicable  to  this  case- 
After  the  foreclosure  and  sale  of  the  mortgaged  premises, 
the  appellees,  as  trustees  for  the  creditors  of  Charles  T. 
Gough,  had  the  right,  by  virtue  of  the  assignment  made  to 
them  by  said  Gough,  to  redeem  from  such  foreclosure  sale,  or 
they  might,  as  they  did,  sell  to  another  the  right  to  redeem. 
This  they  did,  but  they  could  only  sell  the  right  transferred 
to  them  by  their  assignor.  They  could  not  sell  any  right 
which  the  appellant  might  have  had  to  redeem.  Nor  could 
any  representations  made  by  them  to  the  purchaser,  whether 
true  or  &lse,  affect  in  any  way  her  rights.  She  was  not  a 
party  to  such  proceedings  and  could  flot  be  bound  by  them. 
Nor  would  any  representations  made  by  the  appellees  to  El- 
liott, the  purchaser  of  the  right  to  redeem,  create  any  duty  or 
impose  any  obligation  upon  the  appellees  as  to  the  appellant. 
If  she  relied  to  her  prejudice  upon  anything  which  they  may 
have  said  to  Elliott,  and  not  to  her,  she  is,  we  think,  without 
remedy. 

Though  the  appellees  had  the  right  to  redeem  from  the 
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flherifF's  sale  to  Nation,  or  to  sell  the  right  to  redeem,  yet, 
neither  they  nor  theit  vendee  were  obliged  to  redeem ;  nor 
did  either  redeem  from  said  sale.  By  the  sale  to  Nation,  tbe 
appellant's  interest  in  the  land  passed  to  him,  Buhject  only  to 
the  right  of  redemption.  It  waa  not  redeemed,  but,  at  the 
expiration  of  the  year  allowed  for  redemption,  the  land  was 
conveyed  to  him  by  the  sheriC  It  follows  that  the  appel- 
lant has  no  interest,  legal  or  equitable,  in  the  funds  in  the 
hands  of  the  appellees.  There  was  no  error  in  sustuning 
the  demurrer  to  the  complaint. 

Peb  Curiah. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  coats  of  the  ap- 
pellant. 

On  PETmoN  FOR  A  Rbheahing. 

MoRBis,  C. — The  appellant  asks  a  rehearing  in  the  case,  on 
the  ground  that  since  the  opinion  was  filed  this  court  has  held, 
in  the  case  of  Lawson  v.  DeBoU,  78  Ind.  563,  a  sale  made  by 
the  assignee  of  a  failing  debtor  is  a  judicial  sale.  The  only 
interest  which  the  assignor  Gough  had  in  the  real  estate  trans- 
ferred to  his  assignees  was  the  right  to  redeem  the  same  from 
the  sheriff's  sale  made  on  mortgages  executed  by  him  and  the 
appellant  as  his  wife  to  one  Nation.  It  was  this  right  to  re* 
deem  which  passed  by  the  assignment  to  the  assignees  of 
Charles  T.  Gough.  It  passed  to  them  as  fully  and  completely, 
and  to  the  same  extent,  as  it  would  have  passed  by  his  deed  of 
the  land  to  any  one  else.  In  this  right  of  redemptioD  the  tf- 
pellant  had  no  right  of  interest.  His  deed  alone  conveyed  his 
right  to  redeem.  If  the  appellant  had,  after  the  sheriff's  sale, 
any  right  in  the  land  sold,  it  was  the  right  to  redeem.  If  she 
had  such  right,  and  we  concede  that  she  had,  it  did  not  pass 
by  the  assignment  to  the  appellees;  it  continned  in  her.  As 
assignees  of  Charles  T.  Gough,  the  appellees  could  not  sell 
any  right  or  interest  which  the  appellant  had  in  said  laud, 
and,  if  they  attempt«d  to  do  so,  her  rights  were  not  affected 
in  any  way.     All  that  the  appellees  could  sell  as  sach  as- 


MAY  TEEM,  1882. 


Kennedy  n  The  State. 


signeea  was  the  interest  of  their  assignor;  that  they  could 
sell,  and  the  proceeds  of  such  sale  belonged  to  them  as  the 
trustees  of  the  aasignor'a  creditors,  and  not  to  the  appellant. 

In  ao  case  can  the  assignees  of  the  husband  dispose  of  the 
interest  which  the  wife  may  have  in  his  real  estate.  They 
sell  the  interest  conveyed  to  them  by  the  husband — nothing 
else,  and  upon  the  proceeds  of  such  sale  the  assignor's  wife 
can  have  no  claim. 

If  it  ia  said  that  equity  will  regard  the  proceeds  of  the  sale 
as  standing  for  the  land  or  right  sold,  the  question  again 
arises,  what  was  sold  ?  Had  the  assignees  made  the  sale  six 
months  before  the  expiration  of  the  time  allowed  for  redemp- 
tion, could  not  the  appellant  have  redeemed  from  the  sheriff's 
sale  to  Nation  ?  Had  the  sale  made  by  them  produced  f  10 
instead  of  91,135,  would  that  have  taken  from  the  appellant 
her  right  to  redeem  from  the  sale  to  Nation  ?  If  she  can  claim 
the  fuod  in  controversy,  it  must  be  for  the  reason  that  the 
sale  made  by  the  appellees  passed  her  inchoate  interest  in  the 
land  to  Elliott,  the  purchaser.  We  think  the  sale  could  not 
have  this  effect,  and  for  this  reason  we  also  think  the  ques- 
tion as  to  the  rights  of  married  women,  under  the  act  of  1876, 
is  not  involved  in  the  case. 

Pbb  CnBiAM. — The  petition  for  a  rehearing  is  overruled. 


No.  10,133. 

Kennedy  v.  The  State. 

CsnciMll.  Law. — Omliniianee. — Enidenee, — Where  &  fact  not  oonstltutinf 
the  body  of  the  offence,  bnt  a  ciicnmBtance  tending  to  prove  gnilt,  la 
to  be  pat  in  evidence  by  the  proBecution.  and  the  defendant  learns  tbe 
intention  of  the  State  too  Iste  to  procure  evidence  which  will  explain 
(he  fact,  it  ii  error  to  overrule  his  motion,  on  proper  affidavit,  to  post- 
pone the  trial  so  as  lo  give  him  the  opportnnitj. 
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i<\xE.—Aff4acit  of  Abteal  Tfi/nesE,— The  affidavit  of  the  absent  wilne** 
naed  not  be  made  a  part  of  the  application  for  a  cantinuaoce. 

Same. — Burglary. — Ownenhip. — IndidmeaL — Landioi-d  and  rtnanl.— Where 
the  building  alleged  to  have  been  burglariously  entered  ie  in  paaocaiioa 
of  a  lessee  or  tvount,  it  may  properly  be  charged  to  be  his  propttXj,  or 
that  of  the  landlord,  sec.  1753,  R.  S  1S81. 

From  the  Decatur  Circuit  Court. 
/.  8.  Scobey  and  D.  Waits,  for  appellant. 
D.  P.  Baldwin,  Attorney  General,  W.  W.  Thornton  and  M. 
D.  Tackeit,  Prosecuting  Attorney,  for  the  State. 

Elliott,  J.-r-On  the  2l8t  day  of  February,  1882,  an  in- 
dictment was  preferred  against  the  appellant,  charging  him 
with'  the  crime  of  burglary ;  three  days  afterwards  the  case 
was  called  for  trial,  a  plea  of  not  guilty  entered,  and  a  mo- 
tion to  postpone  filed.  The  motion  was  overruled,  and  this 
ruling  presents  one  of  the  questions  for  our  consideration. 

The  afSdavit  filed  in  support  of  the  motion  contains  al!  the 
essential  statements  required  by  the  statute,  and  clearly  shows 
the  materiality  of  the  testimony,  and  the  residence  of  the  ab- 
sent witness.  The  only  question  feirly  admitting  of  debate, 
is  whether  it  shows  proper  diligence.  Upon  this  poiot  the 
statements  are,  in  substance,  that  it  was  not  until  the  morn- 
ing of  the  day  of  the  call  that  the  appellant  learned  that  the 
State  expected  to  prove,  as  a  criminative  circumstance,  that 
he  took  from  a  lot  where  one  Stark  was  feeding  hogs,  a  grain 
sack,  and  carried  it  to  the  mill,  alleged  to  have  been  burgla- 
riously entered ;  that  the  witn&is  by  whom  he  could  explain 
the  circumstance,  one  John  Murray,  had  not  been  subpoenaed 
because  he  did  not  know,  or  expect,  until  the  time  named,  that 
any  such  evidence  would  be  offered  against  him.  We  think 
the  trial  should  have  been  postponed.  Important  as  it  is  that 
trials  in  criminal  prosecutions  should  speedily  follow  indict- 
ment, it  is  not  of  such  overwhelming  importance  as  to  take 
from  an  accused  person  the  right  to  meet  evidence  adduced 
against  him.  Where  an  accused  discovers  that  a  circumstance 
will  be  used  against  him  which  he  can  satisfactorily  explain. 
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lie  should  be  allowed  a  reasonable  opportuDity  for  making  the 
explaoation.  It  can  not  be  successfully  maintained  that  the 
indictment  sufficiently  put  the  appellant  upon  enquiry  as  to 
the  circumstauces  indirectly  and  remotely  bearing  upon  the 
4{uestion  of  his  guilt.  It  did  undoubtedly  put  him  upon  en- 
quiry as  to  all  matters  connected  with  the  principal  elements 
of  the  crime  charged  against  him.  "We  do  not  think  that  it 
did  this  as  to  such  an  isolated  and  remote  criminative  circum- 
stance, as  taking  from  an  apparently  secret  spot  a  sack  for 
carrying  away  the  property  feloniously  taken.  While  such  a 
circumstance  might  tend  to  establish  guilt,  it  was  not  one  which 
the  presentment  of  an  indictment  would  apprise  him  was  to 
be  adduced  against  him  upon  the  trial. 

We  can  not  agree  with  the  counsel  for  the  State  that  the 
affidavit  of  the  absent  witness  must  be  made  part  of  the  ap- 
plication for  continuance.  The  case  relied  upon  as  sustaining 
this  proposition  lends  it  no  support.  In  that  case,  Gibson  v. 
The  Slate,  9  lud.  264,  the  motion  was  not  for  a  continuance, 
but  for  a  new  trial. 

It  appeared  in  evidence  that  the  mill  bni^lariously  entered 
was  owned  by  William  Grant ;  that  Stephen  Armstrong  had 
leased  it;  thatthe  terras  of  the  lease  were  that  the  lessee  should 
pay  as  rent  one-half  of  the  profits  earned  in  the  business  of 
milling;  that  he  should  have  possession  and  control  of  the 
business,  and  that  the  lessor  should  have  nothing  to  do  with 
the  control  or  running  of  the  mill.  The  mill  charged  to  have 
been  burglariously  entered  was  alleged  to  be  the  property  of 
Stephen  Armstrong.  The  court  instructed  the  jury  that  if  the 
latter  had  leased  the  mill,  and  was  in  the  exclusive  possession 
of  it  at  the  time  it  was  burglariously  entered,  he  was  the 
owner  within  themeaningof  the  law.  The  instruction  states 
the  law  correctly.  A  tenant  in  possession  is  decided  the  owner. 
The  indictment  may  allege  the  ownership  to  be  in  him,  or  it 
may  under  the  present  statute  charge  it  to  be  in  the  landlord. 
McCrUlia  V.  The  State,  69  Ind.  159. 

The  manner  in  which  rent  is  to  be  paid  does  not  change  the 
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rule.  Id  the  present  case  Armstrong  wae  as  much  the  tenant 
uf  Grant  as  though  the  rent  was  payable  in  money.  There 
was  no  partnership,  one  was  tenant  and  the  other  landlord. 

For  the  error  in  refusing  a  continuance,  the  judgment  must 
be  reversed. 

Reversed. 


No.  9182. 

Thomas  t.  Noel. 

EKBLKKEins.— jftmjfi  3ale.-~Bedemplvm.^Lancaordtatd  Slnaij. — OtjM.— 
The  law  favon  the  right  of  one  who  boith  (o  reap,  but,  if  he  koowB  be 
cma  not  reap  before  the  expiration  of  hia  right  of  poeseutoo,  he  sowb  kt 
his  peril ;  eo,  where  an  eiecntion  defendant  remaina  in  poeaeMion  of 
feal  estate  sold  on  eiecntion  during  the  year  for  redemption  and  pnto 
in  a  crop  which  will  not  matnre  until  after  the  jetx  expires,  and  he 
fails  to  redeem,  he  is  not  entitled  to  sach  crops. 

From  the  Posey  Circuit- Court. 

A,  P.  Hovey  and  O.  V.  Menziee,  for  appellant. 

W.  P.  Edaon  and  E.  M.  Spencer,  for  appellee. 

Woods,  J. — ^The  appellant  sued  the  appellee  for  an  all^;ed 
unlawful  conversion  of  wheat.  The  evidence  in  the  case  con- 
sisted of  an  agreed  statement  of  the  &cts,  made  a  part  of  tiie 
record  by  an  order  of  the  court,  and  the  question  discosaed 
by  counsel  is  whether,  upon  the  &ct«  so  stated,  the  decision 
of  the  court  in  &vor  of  the  defendant  was  right. 

The  following  are  the  &ct8 : 

On  the  4th  day  of  March,  1879,  the  land  upon  which  the 
wheat  was  grown  was  duly  sold  by  the  sheriff  to  the  appellee, 
by  virtue  of  an  execution  issued  upon  a  judgment  against  the 
appellant,  who  owned  and  was  at  the  time  in  possesion  of  the 
land,  and  remaned  in  possession  until  March  15th,  1880,  when 
the  defendant,  to  whom,  in  de&ult  of  a  redemption  from  tiie 
sale,  the  sheriff  had  made  a  deed,  took  possession ;  the  crops 
of  wheat  and  corn  which  matnred  in  the  summer  and  &II  of 
1879,  the  appellant  took,  and  in  November,  1 879,  sowed  wheat 
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upoD  the  land,  and  in  the  summer  of  1880  re-entered  upon 
the  l&nd  and  undertook  to  reap  the  crop  from  the  seed  so 
tiOWD,  but  was  forbidden  to  do  so  by  the  defendant.  The  plain- 
tiff nevertheless  cut  a  part  of  the  wheat,  and  the  defendant, 
who  cut  the  remainder,  carried  it  all  away,  to  wit,  180  bushels, 
worth  60  cents  per  bushel. 

The  appellant  clearly  had  no  right  to  any  part  of  the  wheat. 
While  the  general  rule,  adopted  for  the  promotion  of  agricul- 
ture and  huiibaudry,  is  that  the  one  who  sows  shall  reap,  it 
is  equally  well  settled  that  the  tenant  who  sows,  knowing  ^t 
he  can  not  reap  before  the  expiration  of  his  tenancy  and  right 
of  possesion,  does  it  at  his  peril. 

The  position  of  one  whose  land  has  been  sold  on  execution 
and  whose  right  of  possession  must  expire  at  the  end  of  a  year 
from  the  sale,  unless  he  redeems,  can  not  be  better.  HeavUon 
V.  Fhrmera  Bank,  etc.,  aide,  p.  249,  It  may  be  said  that  he  in- 
tended to  redeem,  and  was  prevented  by  unforeseen  and  uncon- 
trollable causes ;  but  the  law  can  not  enquire  into  the  good  &ith 
of  Buch  a  pretence.  The  party  in  such  situation  must  know,  or 
at  least  make  his  own  estimate,  of  his  ability  to  redeem,  and 
if  he  chooses  to  put  out  crops  which  he  may  not  reap  within 
the  year  given  him  to  redeem,  without  securing  by  t^reement 
with  the  purchaser  of  the  land  the  rights  of  a  tenant  after  the 
expiration  of  the  year,  he  must  suffer  the  consequences.  See 
Taylor  landlord  and  Tenant,  sections  534-6 ;  1  Washb.  Real 
Prop.  (3d  ed.)  118-124. 

Jadgment  aESrmed,  with  costs. 


TOLEB   BT  AL.  «.   KeIHEB. 

1 
SpBCUX  Vebdicc. — hutnuiioaa. — Pradke. — Where  ti  Bpecift]  Terdict  ia  d^- 
mknded,  it  U  error  to  instract  the  jury  generally  concerning  the  law  of 
the  cage,  but  iostmctiona  aa  to  the  nature  of  the  action  and  iasuu,  form 
of  7erdict  and  general  duties  of  the  jury  are  proper. 
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Same. — HarmUu  Kror.— Where  a  special  verdiet  is  demanded,  it  i£  enoT 
to  direct  the  jury  to  retom  also  a  general  verdicl,  bat  this  will  be  cured 
if  the  court  afterwards  disregard  aach  general  verdict  and  net  onl;  on 
the  special  verdict. 

8ahe. — Where  a  jury  return  a  special  verdict  which  is  imperfect  hj  the 
oiaisEion  of  a  formal  conclusion,  the  court  ma;  instruct  them  as  to  the 
same,  and  require  them  to  retire  and  add  it. 

Supreme  Court. —  HarnJaa  Error. —  Where  it  affirmativel;  appears  bv 
the  record  of  the  whole  case  that  a  judgment  is  right  od  the  merits,  ii 
will  not  be  reTcrsed  for  harmless  intermediate  errors,  such  as  giving  in- 
stractions  as  to  the  law  of  the  case  or  requiring  a  general  veitlict  also, 
vhere  a  special  verdict  has  been  demanded. 

From  the  Union  Circuit  Court. 
T.  D.  Evans,  for  appellants. 
L.  H.  Stanford,  for  appellee. 

BiCKNELL,  C  C. — This  was  a  suit  upon  a  note  and  mort- 
gage by  the  appellee  against  the  appellants. 

The  note  was  dated  February  11th,  1878,  and  was  payable 
to  the  order  of  the  appellee  two  years  aft«r  date,  at  the  Nar 
tional  Bank  of  Liberty,  Indiana,  for  $2,320.40,  with  iDterest 
at  ten  per  cent,  from  date,  and  five  per  cent,  attorney's  fees. 

It  was  therefore  due  on  the  last  day  of  grace,  to  wit,  on 
February  I4th,  1880,  Ben»m  v.  Adams,  69  Ind.  353;  and  it 
bore  interest  at  ten  per  cent,  until  maturity,  and  afterward  at 
six  per  cent,  Richards  v.  McPheraon,  74  lod.  168;  and  the 
amount  of  the  attorney's  fees  could  not  exceed  five  per  cent 
on  the  amount  due  on  the  note.  In  Smiley  v.  Meir,  47  Ind. 
659,  this  court  said :  "  The  note,  which  was  made  part  of  the 
complaint,  itself  fixed  the  amount  of  the  attorney's  fee,  and 
was,  we  think,  in  substance,  the  same  as  if  it  had  been  alleged 
in  the  complaint  that  a  reasonable  attorney's  fee  was  ten  per 
cent,  on  the  amount  due  on  the  promissory  note." 

The  defendants  answered  in  six  paragraphs,  to  all  of  which, 
except  the  first  paragraph,  the  plaintiff  replied  by  genenl 
denials. 

In  the  first  paragraph  the  defendants  admit  that  the  plain- 
tiff has  a  good  cause  of  action  on  the  note  and  mortgage  for 
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$2,280.40,  with  ioterest  at  ten  per  cent,  from  the  date  of  the 
note  until  its  maturity,  and  afterwards  at  six  per  cent. 

The  plaintiff  replied  to  this  paragraph,  admitting  all  its 
material  allegations,  and  demanding  judgment  and  foreclo- 
sure for  $2,280.40,  with  ten  per  cent,  interest  from  February 
11th,  1878,to  February  14th,  1880,  and  six  percent,  afterward, 
and  five  per  cent  attorneys'  fees,  making  in  all  $2,855.20. 

The  plaintifF  also  moved  for  judgment  in  his  favor  for  the 
amount  admitted  to  be  due  as  aforenaid.  This  motion  was 
overraled  by  the  court.  The  issues  were  tried  by  a  jury,  who, 
at  the  request  of  the  defendants,  were  directed  by  the  court  to 
retam  a  special  verdict,  which  they  did,  as  follows : 

"We,  the  jury,  having  been  required  by  the  court  to  find 
a  special  verdict,  do  find  the  iacts  in  said  canse  to  be  as  fol- 
lows: 

"1.  That  on  Febniary  11th,  1878,  the  defendant  George 
Toler  was  indebted  to  the  plaintiff  for  work  and  labor  and 
money  loaned^  $602.40. 

"  2.  That  on  said  day  the  plaintiff  loaned  said  defendant 
the  farther  sum  of  $1,678. 

"3.  That  of  the  latter  sum  the  plaintiff  borrowed  $800 
from  the  Union  County  National  Bank,  the  defendant  Geoi^ 
Toler  agreeing  to  pay  the  excessive  interest  over  ten  per 
cent.,  which  the  bank  chained  the  plaintiff. 

"  4.  That  the  plaintiff  included  in  the  note  in  suit  the  said 
1602.40,  and  the  said  sum  of  $1,678,  and  the  sum  of  $40  to 
cover  the  excessive  interest  he  might  have  to  pay  the  bank. 

"&,  That  said  plaintiff  paid  said  bank,  on  account  of  such 
excessive  interest,  only  $2.80. 

"6.  That  there  was  no  fraud  in  the  execution  of  the  note 
or  mortgage. 

"7.  That  the  mortgage  in  suit  was  executed  in  good  feith 
to  secure  the  payment  of  the  note. 

"8.  That  no  part  of  the  money  due  on  note  or  mortgage 
was  ever  paid. 
Von.  81.— 25 
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"9.  That  on  February  11th,  1880,  James  P.  Kennedy, 
cashier  of  the  First  National  Bank  of  Liberty,  tendered  to 
plaintiff  the  principal,  with  six  per  cent,  interest  from  the 
date  of  the  note,  upon  condition  that  said  plaintiff  would 
surrender  to  him  the  note  and  cancel  the  mortgage. 

"10.  That  on  the  14th  of  February,  1880,  said  Kennedy 
tendered  to  plaintiff's  attorneys,  for  the  plaintiff,  the  sum  of 
$2,555.19,  in  full  payment  of  the  note  and  mortgage  in  suit, 
upon  condition  that  the  note  he  surrendered  and  mortgage 
cancelled. 

"11.  That  there  was  no  other  tender  than  as  above  shown. 

"  12.  That  the  defendants,  or  either  of  them,  never  offered 
to  rescind  the  contract  by  a  tender  of  the  money  received 
from  the  plaintiff,  as  the  consideration  of  the  note,  prior  to 
Febroary  11th,  1880. 

"  13.  That  the  actual  principal  of  the  money  that  George 
Toler  received  was  the  said  sums  of  |602.40  and  |1,678,  mak- 

ing $2,280.40 

And  interest  on  same  for  2  years,  at  10  per  cent  .  456.08 
AndinterestonsameforS  mos.  Ildy8,at6percent  .  95.38 
The  6  per  cent,  att'y'e  fees  agreed  on  note  ....        141.59 


Making  total  amount  due $2,973.45 

"  If,  upon  the  above  &ct8,  the  court  shall  be  of  opinion  tiiat 

the  law  is  with  the  pluntiff,  we  find  for  the  plaintiff  and  assets 

his  dam^es  at  $2,973.45,  and  the  foreclosure  of  the  mortgage. 

'   If  the  law  is  with  the  defendant,  we  find  for  the  defendant." 

With  this  special  verdict  the  jury  also  returned  the  follow- 
ing general  verdict: 

"We,  the  jury,  find  for  the  plaintiff  and  assess  his  damages 
at  $2,973.45  against  the  defendant  Geoi^  Toler,  and  for  the 
foreclosure  of  the  mortage  against  both  of  the  defendants." 

The  plaintiff  moved  for  judgment  on  the  special  verdict; 
the  defendants  moved  for  a  new  trial ;  the  motion  for  a  new 
trial  was  overruled  and  judgment  was  rendered  upon  the  special 
verdict.     The  defendants  appealed ;  they  have  assigned  nine 
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errors,  none  of  which  are  available  except  the  fifth.  The  first 
and  second  are  expressly  waived  ia  the  appellants'  brief.  The 
third  is  an  irregulBrit;  occurring  upon  the  trial,  and,  there- 
fore, belongs  to  the  motion  for  a  new  trial.  The  fborth,  sixth, 
seventh,  eighth  and  ninth  are  regarded  as  waived,  becaiee 
they  are  not  discussed  in  the  appellants'  brie£  The  fifth  is 
error  of  the  court  in  overruling  the  motion  for  a  new  trial. 
The  reasons  for  a  new  trial  are : 

1.  Irregularity  in  the  proceedings  of  the  ctturt  by  which 
the  defendants  were  prevented  &om  having  a  &ir  trial,  in 
this :  the  conrt  proceeded  of  its  own  motion  to  give  written 
instructions  to  the  jury,  after  haying  been  requested  in  writ- 
ing by  the  defendants  to  have  the  jury  give  a  special  verdict, 
and  because  the  court,  of  its  own  motion,  instructed  the  jury 
to  find  a  general  verdict  in  addition  to  their  special  verdict. 

2.  Because  the  damages  assessed  againt  the  defendants  are 
too  large. 

3.  Because  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

4.  That  the  court  erred  in  giving  to  the  jury,  of  its  own 
motion,  each  and  all  of  the  instructaons  from  one  to  eight, 
inclusive,  because  a  special  verdict  had  been  asked  for  by  the 
defendants. 

6.  That  the  court  erred  in  overruling  the  motion  of  the 
defendants,  in  accepting  the  general  verdict  of  the  jury. 

6.  The  court  erred  in  receiving  the  special  and  general  vei^ 
diets  of  the  jury  and  discharging  tbem. 

The  verdict  is  sustained  by  sufficient  evidence,  and  the  dam- 
ages are  not  too  lai^. 

The  bill  of  exceptions  shows  an  exception  to  each  of  the 
instructioDs,  and  proceeds  as  follows :  "And  thereupon  the 
jury,  having  retired,  returned  into  open  court  with  a  special 
and  itgeneral  verdict,  and  the  same,  having  been  examined  by 
the  court,  was  by  the  court  refused,  and  thereupon  the  court 
read  to  the  jury  as  follows:    'If  upon  the  above  &cts,  the 
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court  shall  be  of  opinion  that  the  law  is  wjth  the  plaintitr,  we 

find  for  the  plaintiff  and  assess  his  damages  at ,  and  if 

the  law  is  with  the  defendant,  we  find  for  the  defendant.'  The 
words  and  phrases  aforesaid,  so  read  to  the  jury  by  the  coart, 
not  being  set  forth  in  the  original  special  verdict  returned  by 
the  jury,  nor  any  other  words  and  phrases  of  the  same  import 
and  meaning,  and  the  defendant  objected  to  the  court  reading 
the  same  to  the  jury,  at  the  time  and  before  the  same  were  bo 
read,  but  the  court  overruled  the  objection  and  the  defendants 
at  the  time  excepted  ;  and  thereupon  the  jury,  having  again 
retired,  return  into  open  court  their  general  and  special  ver- 
dict, to  the  receiving  of  which  the  defeDdsots  at  the  time  ob- 
jected, because  a  general  and  special  verdict  could  not  be 
returned  by  a  jury,  when  the  parties  had  requested  a  special 
verdict,  wherefore  defendant  objected  to  the  court  receiving 
either  or  both  of  said  verdicts,  which  objection  was  by  the 
court  overruled,  and  to  which  ruling  the  defendant  excepted 
at  the  time.  And  the  court  thereupon  received  both  said  gen- 
eral and  special  verdicts ;  and,  on  plaintiff's  motion,  the  judg- 
ment of  the  court  heretofore  set  out  in  the  record  was  rendered 
on  the  special  verdict  of  the  jury,  to  the  rendering  of  which 
the  defendants  at  the  time  excepted." 

A  demand  fer  a  special  verdict  does  not  relieve  the  court 
of  the  duty  of  instructing  the  jury  as  to  the  nature  of  the  ac- 
tion and  the  issues,  and  as  to  the  form  of  their  special  verdict 
and  their  general  duty  in  relation  thereto ;  but  as  the  special 
verdict  is  to  state  (acts  only,  leaving  the  law  to  the  court,  a 
demand  therefor  makes  it  unnecessary,  and  therefore  im- 
proper, to  give  the  j  ury  instructions  as  to  the  law  of  the  case. 
Therefore,  so  much  of  the  third  instruction  as  nndertakes  to 
tell  the  jury  what  is  a  sufficient  tender,  need  not  have  been 
given,  but  all  the  other  instructions  were  entirely  appropriate, 
and  &irly  informed  the  jury  of  the  nature  of  their  duties,  ex- 
cept ao  much  of  the  seventh  and  eighth  instructions  as  re- 
quired the  jury, together  with  theirspecial  verdict,  to  find  also 
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a  general  verdict,  and  directed  them  as  to  the  requisites  and 
form  of  such  general  verdict. 

It  was  undoubtedly  error,  siler  a  special  verdict  had  been 
demanded  and  ordered,  to  instruct  the  jury  to  return  also  a 
general  verdict.  Bird  v.  Lamus,  7  Ind.  615;  Noblev.  Ihios, 
19  Ind.  72. 

There  was  no  error  in  the  action  pf  the  coort  on  the  return 
by  the  jury  of  the  special  verdict  without  its  formal  conclu- 
sion ;  the  court  did  right  in  sending  the  jury  back,  with  in- 
structions to  add  to  the  special  verdict  its  proper  formal  con- 
clusion, and  when  the  special  verdict  was  returned  corrected, 
hut  improperly  accompanied  by  a  general  verdict,  the  court 
did  right  in  declining  to  act  upon  the  general  verdict,  and  in 
rendering  judgment  upon  the  special  verdict.  The  errors 
hereinbefore  pointed  out  will  not  warrant  the  reversal  of  the 
judgment.  The  record  of  the  whole  case  shows  that  the  judg- 
ment was  right  on  the  merits,  and  in  such  cases  a  judgment 
will  not  be  reversed  for  harmless  intermediate  errors.  Whit- 
vorth  V.  Ballard,  66  Ind.  279 ;  Pennington  v.  Nave,  15  Ind. 
323 ;  VanPeU  v.  Corunne,  6  Ind.  363.  A  verdict  in  accord- 
ance with  the  weight  of  evidence,  and  with  justice,  will  not 
be  disturbed  on  account  of  erroneoas  instructions  to  the  jury. 
Roberts  v.  Nodvnft,  8  Ind.  339 ;  The  OUy  ofLogantport  v.  Dunn, 
8  Ind.  378,  "No  judgment  shall  be  stayed  or  reversed, 
in  whole  or  in  part,  *  *  where  it  shall  appear  to  the  court 
that  the  merits  of  the  cause  have  been  &iriy  tried  and  de- 
termined in  the  court  below."  2  R.  8,  1876,  p.  246,  sectioo 
680.     Thompson  V.  TftZMm,40  Ind.  192. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Cubiau. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  ooart  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 
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F&BRIRB    V.    DeUTCHUAN. 

Sherot's  Sii.g — Appraiaen. — Sale  m  Solido. — Return  on  Ectevtion. — £rv 
dmee. — Seal  EtIaU,  Action  to  Becovtr. — ^ttampti/m.—k.  aheriff'a  i«tani 
to  an  eiecDtion,  showing  the  sale  of  real  eetate,  subject  to  appraisement, 
b  not  materiaU7  detective  for  a  failure  to  show  liow  the  appraiaeia  were 
■elected;  nor  for  a  failure  to  show  that  separate  iiarcels  of  land  sold  *■ 
wItdD  were  first  ofiered  separatelj.  Where  the  return  is  silent  as  to  such 
matters  the  presumption  will  be  indulged,  prima /oeie,  that  the  sheriff  did 
his  duty  concerning  them.  Such  return  is  admiMible  in  erideiux!  in 
ejectmeot  to  prove  title  in  the  purchaMr. 

^iXB.—SUriff'a  Dud.—k  sheriff's  certificate  of  sale  of  real  estate  is  not 
ordiuaril;  material  evidence  in  support  of  the  pnicbasei's  title,  bat  the 
deed  is  admissible  if  it  rests  on  a  valid  return. 

From  the  Clark  Circuit  Court. 

M.  C.  Httter,  for  appellant 

J.  K.  Marsh,  for  appellee. 

NiBLACK,  J. — Action  by  William  T.  Ferrier  againat  Martin 
Dentchman  to  recover  the  possession  of  lot  No.  IT^andapart 
of  lot  No.  57,  in  the  town  of  Charlestown,  in  Clark  county. 
Answer  in  general  denial ;  trial  by  the  court ;  finding  for 
die  defendant;  motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  finding. 

This  is  the  second  appeal  in  this  cause,  to  this  court,  both 
of  the  judgments  appealed  from  being  in  fevor  of  the  de- 
fendant below,     Ferrier  v.  Dmtohman,  51  Ind.  21. 

At  the  last  as  well  as  at  the  first  trial,  the  plaintiff  relied 
upon  a  sheriff's  sale  to  establish  title  to  the  lots  in  suit,  and 
again  introduced  and  had  read  in  evidence  four  several  judg- 
ments rendered  in  the  court  of  common  pleas  of  Clark  conntr, 
against  the  defoudant,  three  of  said  judgments  being  in  &vor 
of  the  State  of  Indiana,  and  the  remaining  one  being  in  &ror 
of  the  town  of  Charlestown,  above  named. 

The  plaintiff  also  ofiered  and  had  read  in  evidence  three 
executions,  severally  issued  on  tbe  three  judgments  in  fevor 
of  tbe  State,  and  a  fee  bill  issued  on  the  judgment  in  fevor 
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of  the  town  of  Charlestown  for  costs,  amounting  to  the  sum 
of  $30.95. 

The  pUiDtifT  then  offered  in  evidence  the  return  of  the  sheriff 
of  CIsrk  county  to  the  See  bill,  issued  as  above,  showing  a  levy 
upon  the  lots  in  controversy  and  a  sale  of  them  to  him,  but  the 
court  reihsed  to  permit  the  return  to  be  read  in  evidence. 

The  plaintiff  also  offered  in  evidence  a  certificate  of  the 
sale  of  the  lots  executed  to  him  by  the  sheriff;  also  a  deed 
from  the  sheriff,  both  purporting  to  be  based  upon  the  sheriff's 
return,  but  they  were  severally  excluded. 

The  return  stated  that  by  virtue  of  the  fee  bill,  and  of  the 
three  executions  issued,  as  herein  above  set  forth,  he,  on  tlie 
20th  day  of  February,  1872,  levied  upon  the  lots  described  in 
the  compkint,  and  that  on  the  23d  day  of  March,  1872,  after 
having  given  due  notice  of  the  time  and  place  in  the  various 
modes  prescribed  by  law,  aud  after  having  said  lots  appraised 
according  to  law,  he  first  offered  at  public  auction  the  rents 
and  profits  of  said  lots  for  a  term  of  years  not  exceeding  seven, 
and  receiving  no  bid  whatever  for  such  rents  and  profits,  he 
then,  in  like  manner,  "  proceeded  to  offer  the  fee  simple  of" 
said  lots,  "and  William  T.  Ferrier  bid  therefor  the  sum  of 
twenty  dollars,"  and  he  being  the  highestand  best  bidder,  and 
that  being  the  highest  and  best  price  bid  for  the  same,  said  lots 
were  struck  off  and  sold  to  him ;  that  the  said  Ferrier  had 
paid  the  amount  so  bid  by  him,  and  had  received  a  certificate 
of  his  purchase  of  the  lots. 

A  schedule  and  appraisement  of  the  lots  accompanied  the 
return,  purportiug  to  be  made  under  oath  by  two  disinter- 
ested householders  of  the  neighborhood,  in  which  the  value 
of  lot  17  was  fixed  at  J400,  and  the  part  of  lot  57  at  $1,000 ; 
but  in  which  it  was  also  stated  that  said  lots  were  subject  to 
certain  incumbrances,  and  that  the  interest  of  Deutchman  in 
said  lots,  over  and  above  the  incumbrances,  was  of  no  value. 

Neither  the  return  nor  the  schedule  stated  the  manner  in 
"which  the  appraisers  were  selected. 
"The  appellant  complains  that  the  court  erred  in  refusing  to 
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admit  the  sheriff's  return,  as  well  as  the  certificate  of  purchase 
and  the  sheriff's  deed,  in  evidence. 

In  support  of  the  action  of  the  court  in  excluding  the 
sheriff's  return,  it  is  argued ; 

First.  That  the  return  was  materially  defective  in  not  stat- 
ing by  whom,  or  in  what  manner,  the  appraisers  of  the  lots 
were  selected. 

Second.  That  the  return  showed  affirmatively  that  the  lots 
were  sold  to  the  appellant  an  an  entirety,  without  the  fee  sim- 
pie  in  each  being  first  offered  separately,  thus  making  it  ap- 
parent upon  the  &ce  of  the  return  that  the  alleged  sale  was 
inoperative  and  void  as  against  the  appellee. 

In  some  of  the  States,  and  notably  in  some  of  the  New 
England  States,  the  sheriff  has  been,  and  presumably  still  is, 
required  to  make  return  of  the  manner  in  which  the  appraisers 
of  real  estate,  taken  in  execution,  may  have  been  selected; 
but  in  this  State  so  strict  a  rule,  as  regards  sheriff's  returns, 
has  not  been,  and  is  not  now,  enforced. 

On  the  contrary,  it  has  been  repeatedly  held  by  this  coart 
that  where  the  return  of  a  sheriff  is  silent  as  to  some  matter 
imposed  upon  him  in  connection  with  the  sale  to  which  the 
return  relates,  it  will  be  presumed  that  the  sheriff  did  his 
duty,  until  it  is  otherwise  shown  by  some  appropriate  pro- 
ceeding. TaUxM  V.  Haie,  72  Ind.  1 ;  Woolen  v.  Rocka/eiler, 
ante,  p.  208. 

The  recital,  therefore,  in  the  return  before  us  that  the  sheriff 
bad  caused  the  lots  to  be  appraised  according  to  law,  carried 
with  it  the  implication  that  all  the  requirements  of  the  law 
had  been  complied  with  in  making  the  appraisement. 

The  general  rule  is,  that  where  several  tracts  of  land  have 
been  levied  upon  to  satisfy  an  execution,  a  sale  of  them  in 
soHdo,  without  first  offering  them  separately,  can  not  be  sus- 
tained ;  but  to  avoid  such  a  sale  it  must  be  affirmatively  shown 
that  such  tracts  were  not  first  separately  offered.  Such  sales 
are  usually  "voidable  "only,  and  not  "void,"  as  they  are  very 
frequently  denominated. 
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There  is  some  apparent  confusion  in  the  decided  cases  in 
the  application  of  the  above  general  rule,  but  that  confusion 
arises  we  think  more  out  of  a  failure  to  observe  the  distinc- 
tion between  collateral  attacks  on  such  sales,  and  direct  pro- 
ceedings to  set  them  aside,  than  from  any  other  cause.  All 
the  presumptions  are  indulged  in  &vor  of  a  sheriff's  sale, 
until  it  is  attacked  hy  affirmative  evidence  in  a  direct  pro- 
ceeding to  set  it  aside.  Jones  v.  The  Kokomo  Building  Aas'n,. 
77  Ind.  340.  When,  therefore,  a  sheriff,  in  his  return  of  a  sale 
of  several  tracts  of  land  for  a  gross  sum,  says  nothing  as  to  the 
particular  manner  in  which  the  several  tracts  were  offered  for 
Eale,  it  will  be  presumed  that  he  conducted  the  sale  in  the 
manner  required  by  law.  Rorer  Judicial  Sales,  section 
776;  Love  v.  (Merry,  24  Iowa,  204;  Slotsenburg  v.  Same, 
75  Ind.  538;  Weaver  v.  Ouyer,  69  Ind.  195.  Our  conclu- 
sion, consequently,  is  that  the  court  below  erred  in  refusing 
to  admit  the  sheriff's  return  offered  in  evidence  in  this  case, 
and  that  the  error  was  one  for  which  the  judgment  will  have 
to  be  reversed. 

No  specific  objection  is  pointed  out,  either  to  the  sheriff's 
certificate  of  sale,  or  to  the  sheriff's  deed.  As  they  rested  on 
die  ^eriff's  return,  we  assume  that  they  were  improperly 
excluded.  The  certificate  of  sale  was  not  a  material  link  in 
the  appellant's  chain  of  title  in  this  particular  case,  and  hence 
no  material  injury  resulted  from  its  exclusion. 

Some  questions  are  made  upon  certain  oral  testimony,, 
which  was  introduced,  hut  as  those  questions  will  probably 
not  arise  again  upon  another  trial,  and  especially  not  in  the 
same  form  as  before,  we  will  not  consider  them  now. 

As  to  the  conclusiveness  of  a  sheriff's  return  upon  parties 
and  privies,  as  well  as  strangers,  see  Freeman  on  Executions,, 
sees.  363, 364  and  365 ;  also,  Splakn  v.  GiUespie,  48  Ind.  397. 

Judgment  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 
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Ramsey  et  al.  v.  The  Kushville  and  Milhoy  Gravel 
Road  Company. 

Sl'l-REME  CoURT.^iVarti'w. — Amgnmtnt  qf  BTor».^MBtterB  canstltDtiiig 
caused  for  &  new  trial  do  not  constitute  proper  ■ssignmeDtti  of  error,  and, 
if  saaigned  ai  independent  errors,  present  no  question  for  the  deciaioD  of 
the  Supreme  Court. 

Nkolioehcb. — In^ttriMto  Penan. — Contributory  Ne^igenee.~Qaatiim  afFod.— 
In  ■  suit  Bfpiiiut  a  gravel  road  company  to  recover  damages  for  injnriei 
to  the  plaintiff',  resulting,  as  alleged,  from  obstructions  in,  and  the  bad  le- 
pairof,  the  defendant's  road,  the  question,  as  to  whether  or  not  the  plain- 
tiff's negligence  contributed  to  the  alleged  injuries,  is  a  question  of  Iict, 
and,  as  such,  is  properly  left  to  the  jury. 

Sah E. — Obitruetitint  in  Roadtasy. — Buidaiet. — In  such  a  suit,  where  the  plaia- 
Uff'a  injnriee  were  received  by  the  overturning  of  his  buggy,  caused,  m 
claimed,  by  obstructioiM  in  the  defendant's  roadway,  the  teetimouy  of 
witnesses,  that  in  attempting  to  pass  the  same  obstructions  by  driving 
around  them,  within  a  few  days  of  the  time,  and  at  or  near  the  same 
place,  when  and  where  the  plaintiff's  buggy  was  overturned,  their 
sleighs,  though  driven  in  a  careful  manner,  were  also  overtnriMd,  was 
outside  of  the  issues  in  the  case,  and  incompetent  evidence. 

8uf  E. — titetuary  DecialioH. — Ordinary  Care. — If  the  travelled  portion  of  the 
roadway  is  obstructed  or  dangerous,  making  it  necessary  for  a  traveller 
to  deviate  therefrom,  he  nustuiie  ordinary  care  in  making  such  deviation; 
for,  in  the  absence  of  such  care,  the  road  corporation  will  not  be  liable  for 
injuries  sustained  by  reason  of  the  obstruction.  Ordinary  care  would 
prevent  a  traveller,  in  deviating  from  the  roadway  to  avoid  an  obatmc- 
tion,  from  driving  upon  ground  so  sideling  as  to  appear  dangerous  to  a 
prudent  man. 

From  the  Rush  Circuit  Court. 

G.  Gainbern,  J.  J.  Spann  and Thomas,  for  appellants. 

B.  L.  Smith,  W.  A.  OuVen  and  G.  B.  Sledk,  for  appeUee. 

HowK,  J. — In  this  case,  the  appellants  sued  the  appellee 
in  a  complaint  of  a  single  paragraph,  in  substance,  as  follows: 

"Aon  M.  Ramsey  and  Engenius  Ramsey,  who  is  the  hus- 
band of  said  Ann  M.,  plaintiffs,  complain  of  the  Rushville 
and  Milroy  Gravel  Road  Company,  defendant,  and  say  the 
defendant  is  a  corporation  oi^nized  under  an  act  authoristng 
the  construction  of  plank,  macadamized  and  gravel  roads,  ap- 
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proved  May  12th,  1852,  and  the  amendments  thereto,  and  as 
such  was  the  owner  of  a  gravel  road  leading  from  Rushville 
to  Milroy  in  said  county,  which  was  used  and  travelled  as  a 
public  highway,  and  on  which  defendant  collected  toll  for 
such  travel ;  that  on  the  14th  day  of  January,  1879,  the  de- 
fendant permitted  said  road  to  get  out  of  repair,  and  per- 
mitted the  same  to  remain  out  of  repair  and  travel  obstructed 
for  more  than  three  weeks  by  permitting  snow  and  ice  to  ac- 
cumulate thereon,  and  form  a  drift  four  feet  in  depth  and 
aeventy-flve  yards  in  length,  extending  the  entire  width  of 
the  travelled  portion  of  said  road ;  that  said  defendant  suffered 
said  obstruction  to  remain  on  said  road  for  three  weeks  as 
aforesaid,  although  it  had  full  notice  of  the  condition  of  said 
road,  and  of  its  condition  on  said  14th  day  of  January,  1879 ; 
that  on  the  14th  day  of  January,  1879,  the  plaintiffs  were 
driving  in  a  buggj*  along  said  road ;  that  when  they  came  to 
said  obstruction  they  were  compelled  to  drive  around  the 
same  in  order  to  avoid  it  and  in  order  to  proceed  on  their 
journey ;  and  in  so  attempting  to  pass  said  obstruction  plain- 
tiffs' buggy  was  overturned  and  they  were  thrown  violently 
on  the  ground,  whereby  said  Ann  M.  sustained  great  and 
serious  injury  in  having  her  collar-bone  broken,  and  in  being 
otherwise  badly  bruised;  that  said  plaintiffs  were  wholly 
ignorant  of  the  condition  of  said  road,  and  said  injuries  were 
not  the  result  of  any  negligence  on  the  part  of  plaintiffs,  or 
either  of  them,  but  wholly  of  the  negligence  of  the  defend- 
ant in  permitting  said  road  to  become  and  remain  obstructed 
as  aforesaid.  Plaintids  furtlier  say  that  said  Ann  M.  has  been 
confined  to  her  bed  by  reason  of  said  injuries  for  more  than 
two  weeks,  and  has  suffered  great  bodily  and  mental  pain 
therefrom.  Wherefore  plaintiffs  say  they  have  sustained  dam- 
ages in  the  sum  of  three  thousand  dollars,  for  which  they  de- 
mand judgment,  and  for  all  other  proper  relief." 

The  appellee  answered  by  a  general  denial  of  the  complaint. 
The  issues  joined  were  tried  by  a  jury,  and  a  general  verdict 
was  returned  fer  the  appellee.     The  appellants'  motion  for  a 
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new  trial  having  been  overruled,  aad  their  ex(%ptioDS  eaved 
to  such  ruliog,  the  court  reudered  judgment  for  the  appellee 
on  the  general  verdict,  for  its  costs,  and  that  the  appellants 
take  nothing  by  their  suit  herein. 

The  only  error  properly  assigned  by  the  appellants,  in  this 
court,  is  the  decision  of  the  circuit  court  in  overruling  their 
motion  for  a  new  trial.  They  have  also  assigned  as  errors 
several  matters  which  would  have  constituted  proper  causes 
for  a  new  trial,  in  the  motion  therefor  addressed  to  the  court 
below;  but  they  are  improperly  assigned  as  errors  in  this 
court.  It  is  well  settled  that  such  assignments  of  error  will 
present  no  questions  for  the  decision  of  this  court.  Freeze  v. 
DePuy,  57  Ind.  188;  WaUa  v.  TheAnderum,  «fc.,  R.  R.  Co., 
60  Ind.  66 ;  Todd  v.  Jackson,  76  Ind.  272. 

The  evidence  in  the  record,  we  think,  fairly  sustains  the  al- 
legations of  the  appellants'  complaint,  in  regard  to  the  ap- 
pellee's ownership  of  the  gravel  road  described  thereio,  the 
use  of  and  travel  over  said  road  ais  a  public  highway,  and  the 
exaction  and  collection  of  toll  by  the  appellee,  for  such  use 
and  travel.  The  evidence  also  tended  to  show,  that  on  the 
14th  day  of  January,  1879,  the  appellee's  road  was,  and  had 
been  for  about  three  weeks  prior  to  that  day,  seriously  ob- 
structed and  out  of  repair,  by  reason  of  a  heavy  accumoU- 
tion  of  drifted  snow  and  ice,  in  and  upon  its  roadway ;  that, 
on  the  day  named,  the  appellants  were  travelling  on  and  over 
the  appellee's  road  in  a  buggy  drawn  by  a  single  horse,  and 
that  in  attempting  to  pass  the  obstruction  in  the  appellee's 
road,  by  driving  around  it,  the  appellants'  buggy  was  over- 
turned, and  they  were  violently  thrown  upon  the  ground,  and 
by  means  thereof  the  appellant  Ann  M.  Ramsey  was  injured 
as  alleged  in  the  complaint. 

On  the  trial  of  the  cause  in  the  circuit  court,  the  turning 
point  of  the  controversy  was  upon  the  issue  joined  on  the  al- 
legation of  the  complaint,  that  the  injuries  of  Ann  M.  Ram- 
sey "  were  not  the  result  of  any  negligence  on  the  part  of 
plaintifis,  or  either  of  them,  but  wholly  of  the  negligence  of 
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the  defendant  in  permitting  said  road  to  become  and  remain 
obstructed  as  aforesaid."  It  was  claimed  by  the  appellee,  that 
the  appellants  contributed  by  their  own  negligence  to  the  in- 
juries complained  of.  There  waa  evidence  introduced  on  the 
trial  which  tended  to  show  contributory  negligence  on  the 
part  of  the  appellants,  but,  on  this  point,  the  evidence  waa 
conflicting.  The  court  of  its  own  motion  instructed  the  jury 
upon  this  point,  in  substance,  that  if  tliey  should  Jind  from  the 
«videnee  that  the  conduct  of  the  appellants,  or  of  either  of 
them,  contributed  to  the  accident,  they  must  find  for  the  ap- 
pellee ;  and  the  question  as  to  whether  the  appellants,  or  either 
of  them,  were  or  were  not  guilty  of  contributory  neglif^nce, 
the  court  left  to  the  jury  as  a  question  of  &ct.  In  TkeLou- 
isvUU,  etc.,  B.  W.  Co.  v.  Richardson,  66  Ind.  43,  this  court  ap- 
proved of  the  following  instruction,  which  had  been  given  the 
jury  by  the  trial  court,  upon  the  point  now  ander  coosidei^ 
ation ;  "Also,  I  leave  it  to  you  as  a  question  of  feet,  whether 
there  was  negligence  in  the  plaintiff,  that  invited  or  contrib- 
uted to  the  injury  complained  of."  See,  also,  Oa^g  v.  Vetttr, 
41  Ind.  228.  In  the  case  at  bar,  we  are  of  the  opinion,  that 
the  court  did  not  err  in  leaving  to  the  jury  the  question  as  to 
whether  the  negligence  of  the  appellants,  or  of  either  of  them, 
did  or  did  not  contribute  to  the  injuries  of  Ann  M.  Ramsey, 
as  a  question  of  Jact. 

It  is  claimed  by  the  appellants,  that  the  court  erred  in  ex- 
cluding from  the  jury  the  testimony  of  two  witnesses,  pro- 
duced by  them.  By  each  of  these  witnesses  the  appellants 
ofiered  to  prove,  that,  within  a  few  days  of  the  day  on  which 
the  appellants'  bn^y  was  overturned,  he,  the  witness,  was 
driving  a  sleigh  over  the  appellee'sroad,  and  that,  in  attempt- 
ing to  pass  the  same  obstruction  in  the  road  mentioned  in  the 
complaint,  by  driving  around  it,  and  while  driving  in  a  care- 
ful manoer,  his  sleigh  was  overturned  at  or  near  the  same  place 
where  the  appellants'  huggy  was  overturned.  This  offered 
evidence  was  outside  of  and  foreign  to  the  issues  in  this  cause, 
and,  as  it  seems  to  ua,  was  clearly  incompetent.    The  appellee's 
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objection  to  the  evidence,  on  this  ground,  was  well  taken  and 
correctly  sustained,  and  the  evidence  was  properly  excluded. 

At  the  request  of  the  appellee,  the  court  gave  the  jurj- try- 
ing the  cause,  the  foliowiug  instruction : 

"Ist.  If  by  the  action  of  the  elements  (snow  and  wind),  and 
without  any  fault  of  the  corporation,  its  officers  or  agents,  a 
snow  bank  was  formed  on  the  line  of  the  defendant's  road 
three  or  four  feet  ia  depth  and  forty  rodii  long,  and  the  plain- 
tiff, while  travelling  upon  said  road,  came  to  it  and  undertook 
to  pass  over  it  and  through  it, and  sustained  injuries  iu  so  do- 
ing, then  the  corporation  would  be  liable,  provided  it  was 
shown  to  be  an  obstruction,  and  the  company  had  knowledge 
of  it,  or  it  had  remained  a  suiScient  length  of  time  to  imply 
a  knowledge  of  it ;  but  if  the  evidence  shows  that  when  the 
plaintifls  came  to  it,  they  did  not  attempt  to  pass  over  it  or 
through  it,  but  of  their  own  choice  attempted  to  drive  around 
it,  and  in  so  doing  drove  upon  a  piece  of  ground  so  sideUog 
as  would  appear  to  a  prudent  man  dangerous,  and  tlius  tipeet 
their  buggy,  thereby  sustaining  the  injuries  complained  of,  the 
plainti£&  could  not  recover." 

The  appellants' counsel  earnestly  insist  that  the  coaclnding 
sentence  of  this  instruction  is  not  the  law,  and  is  in  direct 
conflict  with  the  authentic.  In  support  of  their  position  on 
this  point,  counsel  have  referred  us  to  Wharton  on  Negligence, 
section  997 ;  but  an  examination  of  that  section  will  show  very 
clearly,  we  think,  that  it  treats  of  a  subject-matter  so  widelv 
different  from  the  one  presented  in  the  case  now  before  ns, 
that  it  can  not  be  regarded  as  an  authority  in  point.  In  sec- 
tion 968,  of  Wharton  on  Negligence,  it  is  impliedly  declared, 
that  if  the  travelled  portion  of  the  highway  is  obstructed  or 
dangerous,  making  it  necessary  foratraveller  to  deviate  theie- 
from,  he  must,  in  so  doing,  use  ordinary  care,  for,  if  in  so  de- 
viating he  does  not  use  such  care,  the  road  corporation  will 
not  be  liable  for  injuries  sustained  by  reason  of  such  obstruc- 
tion. Ordinary  care  would  prevent  a  traveller,  in  deviating 
from  a  highway  to  avoid  an  obstruction  therein,  from  driving 
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upoD  a  piece  of  ground  so  sideling  as  would  appear  daogerous 
to  a  pradent  man.  This  is  substantially  what-the  court  told 
the  jury,  in  the  concluding  sentence  of  the  instruction  quoted, 
and  it  seems  to  be  the  law. 

The  verdict  of  the  jury  was  feirly  sustained  by  the  evidence, 
on  every  material  point,  and  it  was  not  contrary  to  law, 

Upon  the  whole  case,  our  conclusion  is  that  the  court  com- 
mitted DO  error  in  oveirnling  the  appellants'  motion  for  a  new 
trial. 

The  judgmeot  is  affirmed,  at  the  appellants'  costs. 


No.  9211. 

Ex  Parte  Mitchell. 


BupBXKE  CotTBT. — Record. — AOawmeeto  Oerk. — Where  a,  connty  dark  pre- 
ecdIb  a  claim  for  special  Bervicen  for  a  term  of  court,  but  offen  no  evi- 
dence in  enpport  thereof,  and  no  finding  is  made  that  the  serrices  were 
rendered,  and  the  coart  refnaen  to  allow  the  claim,  no  quee^on  ia  pre«eii- 
ted  by  the  record  to  the  Supreme  Court,  on  appeal. 

From  the  Floyd  Circuit  Court. 

J.  H.  ^otaetAurg,  for  appellant. 

Best,  C. — At  the  September  term,  1880,  of  the  Floyd  Cir- 
cuit Court,  the  following  bill  of  expenses  was  submitted  to 
the  judge  of  said  court  for  allowance  : 
"Floyd  county,  to  John  B.  Mitchell,  Clerk,  Dr. 
"  Clerk's  bill  of  expenses  for  the  September  term  of  tlie 
Floyd  Circuit  Court : 

"1.  To  making  up  dockets, 291  cases®  60c  .    .    .    .$174.60 
"2.  To  report  of  letters  of  administration  and  guar- 
dianships issued  in  vacation,  and  entering  same  .       1 5.00 
"3.  To  report  wherein  reports  are  due  in  estates  and 
guardianships 25.00 
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""  4.  To  reports  wherein  iDventories  are  due  in  estates  20.00 
"5.  To  issuing  grand  jury  subpcenas  (100@8e)     .    .  8.00 
"  6.  To  issuing  venire  for  grand  and  petit  jurors  .    .  1.00 
"  7.  To  entering  on  record  grand  jury  reports  of  in- 
dictments returned  into  court  (S@50c) 4.50 

"  8.  To  recording  indictments  (26@50c) 13.00 

"9.  To  entering  and  certiiying  to  auditor  grand  jury 

reports  on  jail 2.00 

"10.  To  entering  court  allowanccB  (4@50c)  ....  2.00 
"11.  To  copying  and  certiiyiog  court  allowances  to 

auditor 14.00 

"  12.  To  services  rendered  in  State  cases  lost  by  State  100.00 

*'  13.  To  postal  expenses 6.00 

"  14.  To  express  charges .50 

$385.60 

"  I  certify  the  above  to  be  correct. 

"  J.  B.  Mitchell,  Clerk." 

The  court,  after  an  examination  of  the  claim,  allowed  the 
5th,  14th,  and  $1  of  the  11th  item,  and  refused  to  allow  the 
residue,  to  ^hich  refusal  the  appellant  excepted.  From  this 
order  this  appeal  is  taken,  and  the  error  assigned  is  the  refual 
of  the  court  to  allow  and  order  paid  the  residue  of  appellant's 
claim. 

No  evidence  was  offered  in  support  of  appellant's  claim, 
and  no  finding  was  made  that  appellant  had  rendered  thesei^ 
vices  or  expended  the  money  mentioned  in  his  statement.  In 
this  condition  of  the  record,  no  question  is  presented.  In  the 
absence  of  a  showing  or  a  finding,  the  questions  sought  to  he 
raised  are  mere  abstract  questions. 

For  these  reasons,  the  order  made  by  the  court  should  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 
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Cheisman  et  al.  v.  Chenoweth, 

pLKADino. — Morlgagt. — Rcrliei. — A  complaint  \>y  A.,  in  itie  usual  form,  to 
foiecloae  a  mortage  given  to  A.  and  B.  to  secure  a  note  pajable  to  A., 
ia  not  bad  for  want  of  sufficient  facts.  If  objectionable  at  all,  it  is  for 
want  of  proper  parties. 

Same. — .i4Tinn7-. — Rt^y. — A  paragraph  of  reply  to  two  paragraphs  of  an- 
swer, which  arers  nothing  in  denial  or  avoidance  of  one  of  them,  is  bad 
on  demurrer. 

Same. —  Vendor  and  Purduuer. — TilU  Sond-^Bnatk  of  Warraidy. — Eirielion. 
Prtmimiry  NoU. — Comideraium. — To  a  complaint  to  foreclose  a  mortgage 
the  answer  was  in  two  paragraphs :  I.  That  the  note  was  for  the  last  in- 
stalment of  the  purchase-money  of  the  land  mortgaged;  that  the  Vendor 
contracted  by  bond  to  execute  a  warranty  deed  upon  fall  payment  of  the 
pnrcbase-money,  which  had  not  been  tendered;  and  by  paramount  title 
the  purchaser  had  been  evicted  of  one-tbird  of  the  land.  2.  Aa  to  one- 
third  of  thenote,  that  the  consideration  has  tailed  beoauseof  the  eviction 
of  the  purchaser  from  a  third  of  the  land  by  title  paramount ;  that  a  deed 
for  the  vendor's  "  right,  title  and  interest "  in  the  land  was  tendered, 
which  the  purchaser  was  persuaded  to  accept,  but  not  in  fall  discharge  of 
the  bond.  A  reply  to  both,  denying  under  oath  the  execution  of  the 
bond,  and  that  the  deed  was  eiecuted  and  accepted  and  recorded  by  the 
pnrchawr,  who  has  eversince  claimed  under  it,  is  good  on  demurrer. 

From  the  Warren  Circuit  Court. 

J.  McOabe  and  C.  M.  MoGabe,  for  appellants. 

J.  M.  Rabb,  for  appellee. 

BlCKNELL,  C.  C. — This  was  a  suit  upon  a  note  and  mort- 
gage, given  to  secure  the  payment  of  the  purchase-money  of 
land. 

The  appellee,  the  payee  of  the  note,  wa^  the  plaintiff;  of 
the  defendants,  Isaac  Chrisman  \va8  the  maker  of  the  note; 
he  and  his  wife  were  the  mortgagors ;  Swisher  and  wife  were 
purchasers  subject  to  the  mortgage,  and  the  other  defendants 
were  junior  judgment  creditors. 

There  was  a  trial  by  the  court  and  a  finding  for  the  plain- 
tiff for  the  amount  of  the  note  and  interest,  and  for  foreclo- 
sure of  the  mortgage.  The  defendants  Isaac  Chrisman  and 
Vol.  81.— 26 
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wife,  and  Harrison  C.  Swisher  and  wife,  appealed  from  the 
judgment  rendered  on  the  finding ;  the  other  defendants  were 
de&ulted,  the}^  decline  to  join  in  the  appeal, and  their  names 
are  stricken  from  the  record. 

The  appellants  assign  errors  jointly  as  follows : 

lat.  In  overruling  the  demurrers  to  the  complaint. 

2d.  In  overruling  the  demurrers  to  the  first  paragraph  of 
the  reply. 

3d.  In  overruling  the  demurrers  to  the  second  paragraph 
of  the  reply. 

One  objection  urged  against  the  complaint  is,  that  although 
the  note  is  payable  to  the  appellee,  and  the  mortgage  is  aver- 
red to  have  been  executed  to  him,  yet  the  exhibit  shows  that 
it  was  executed  to  him  and  his  wife  jointly. 

The  mortgage  was  executed  to  secure  to  the  appellee  the 
payment  of  the  note;  the  demurrer  was  for  want  of  sufficient 
iacts,  ete. ;  there  was  no  objection  for  want  of  proper  parties. 

Another  objection  is,  that  the  complaint,  instead  of  stating 
that  Chrisman  and  wife  executed  the  mortgi^,  states  that 
they  joined  in  executing  it. 

Another  objection  is,  that  the  complaint  does  not  show  that 
Mrs.  Swisher  bought  the  land  after  the  mortgage  was  re- 
corded. The  averment  is,  that  the  mortgt^  was  recorded, 
and  that  Mrs.  Swisher  bought  the  land  "since"  the  recording. 
The  demurrers  to  the  complaint  were  properly  overruled. 

The  answer  of  the  defendants  Chrisman  and  wife,  and 
Swisher  and  wife,  was  in  two  paragraphs : 

First.  That  the  note  was  given  for  the  last  instalment  of 
the  purchase-money ;  that  the  vendor  gave  a  bond  conditioned 
for  the  execution  of  a  good  and  sufficient  warranty  deed  upon 
full  payment  of  the  purchase-money ;  that  no  such  deed  has 
been  tendered,  or  can  he  tendered,  and  that  the  purchaser  has 
been  evicted  from  one-third  of  the  land  by  a  paramount  title. 

Second.  That  as  to  one-third  of  the  note  the  consideration 
lias  &iled,  because  the  purchaser  has  been  evicted  from  one- 
third  of  the  land  by  paramount  title ;  that  the  vendor  exe- 
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cated  a  deed  to  the  purchaser,  and  sent  it  to  his  agent  for  de- 
livery to  the  purchaser;  that  she  did  not  accept  it  in  full 
discharge  of  the  bond,  but  that  said  agent  being  a  lawyer, 
and  she  ignorant  of  such  matters,  be  persuaded  her  lo  accept 
it,  by  representing  that  it  was  a  good  and  sufficient  warranty 
deed.  Copies  of  the  bond  and  deed  are  annexed  to  the  answer ; 
the  bond  is  made  part  of  the  first  defence ;  the  deed  is  made 
part  of  the  second  defence. 

The  first  paragraph  of  the  answer  contains  two  distinct 
matters,  viz. :   The  Giilure  to  tender  a  deed,  and  the  eviction. 

The  second  paragraph  of  the  answer  contains  two  distinct 
matters,  viz. :  The  eviction  from  part  of  the  land,  and  the 
allegations  in  reference  to  the  tender  of  the  deed,  and  the  oir- 
cumstances  under  which  it  was  accepted. 

The  bond  recites  a  sale,  by  Chenoweth  and  wife  to  Eliza- 
beth Chrisman,  of  the  undivided  three-eighths  of  said  land, 
for  (3,000,  payable  in  instalments,  the  last  of  which  is  the 
note  in  suit,  and  tliat  she  is  to  have  possession  from  the  date 
of  the  bond.  The  condition  of  the  bond  is,  that  Chenoweth 
and  wife  shall,  upon  reasonable  request,  execute  to  said  Eliz- 
abeth, her  heirs  and  assigns,  a  good  and  sufficient  warranty 
deed,  in  fee  simple,  fiir  said  premises.  The  bond  is  dated  No- 
vember 8th,  1876,  and  is  signed :  "Thomas  J.  Chenoweth, 
(Seal)  Louisa  Chenoweth,  (Seal)  By  Alvin  High,  their 
Agent,  (Seal). 

The  deed  is  not  a  deed  for  said  premises;  it  conveys  "all 
our  right,  title  and  interest  in  the  land,"  instead  of  three- 
eighths  of  it,  and  proceeds  thus :  "  It  being  the  intent  hereof 
to  convey  all  our  interest  and  right  by  us  now  held  in  said 
■  lands,  whether  said  interest  be  as  heirs  of  Peter  Chrisman 
and  Sarah  Chrisman,  deceased,  or  as  grantees  of  the  heirs  of 
said  deceased,  or  as  heirs  of  John  W.  Chrisman,  if  be  be  de- 
ceased leaving  no  heirs,  bnt  this  conveyance  is  made  subject 
to  any  and  all  taxes  or  tax  liens  that  may  have  accrued  on 
said  lands,  or  our  interest  therein."  The  deed  is  dated  and 
acknowledged  on  December  6th,  1876. 
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The  evictioQ  alleged  in  the  answer  is,  that  one-third  of  the 
premises  belonged  to  Sarah,  wife  of  Peter  Chrl^nan,  and  that 
when  she  died  that  one-third  would  have  descended  to  Chen- 
oweth'a  wife,  hut  that  the  administrator  of  said  Sarah  Chris- 
man  sold  the  same  to  make  assets  to  pay  said  Sarah's  debts, 
and  Elizabeth  and  her  husband  were  evicted  therefrom.  The 
two  paragraphs  of  the  reply  were  pleaded  to  the  entire  answer. 

The  first  paragraph  of  the  reply  averred  that  plaintiff  owned 
an  undivided  interest  iu  the  premises  by  purchase,  and  his 
wife  owned  an  undivided  interest  therein  as  beir,of  Peter  and 
Sarah  Chrisman,  and  that  the  defendant  Isaac  Chrisman  also 
owned  an  undivided  interest  in  the  premises;  that  the  land 
had  been  in  Isaac  Chrisman's  possession  for  several  years ; 
that  on  October  18th,  1876,  the  plaintiff  authorized  his  agent, 
Alvin  High,  to  sell  to  Isaac  Chrisman,  all  the  right,  title  and 
interest  of  himself  and  wife  in  said  lands  fur  |S,000,  on  cer- 
tain terms,  but  never'  authorized  bim  to  sell  the  uodivided 
three-eighths  of  said  land,  nor  to  execute  a  title  bond  there&r, 
or  for  any  specific  interest  whatever,  in  his  and  his  wife's 
names ;  that  he  had  no  knowledge  of  said  title  bond  and 
never  made  it  nor  authorized  it ;  that  said  agent  sent  to  plain- 
tiff and  wife  for  execution  a  warranty  deed  to  said  Bliai- 
beth  Chrisman  for  three-eighths  of  said  land,  but  plaintiff 
would  not  sign  it;  that  plaintiff  executed,  instead  thereof, 
the  deed  exhibited  in  said  answer,  which  deed  conveyed  the 
precise  interest  he  had  authorized  said  High  to  sell ;  that  said 
Isaac  Chrisman  and  wife  accepted  said  deed  and  placed  it  on 
record,  and  have  ever  since  claimed  the  land  under  said  deed, 
and  have  never  offered  to  return  it  to  plaintiff.  This  para- 
graph of  the  reply  was  duly  verified.  We  think  this  was  a 
sufficient  reply  to  all  the  mat«rial  averments  of  the  entire  an- 
swer.    There  was  no  error  in  overruling  the  demurrer  to  it. 

The  second  paragraph  of  the  reply  avers  a  tenancy  in  com- 
mon as  alleged  in  the  first  paragraph,  and  that  Peter  Chris- 
man died  seized  of  said  land,  leaving  Sarah  Chrisman  his 
widow,  who  died  in  December,  1873,  leaving  personal  estate 
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of  the  value  of  $2,000  and  debts  not  exceeding  $800;  that 
said  Isaac  Chrisman  took  possession  of  said  personal  estate 
and  undertook  to  settle  it  without  administration ;  that  at  the 
date  of  said  sale  there  had  been  no  letters  of  administration 
upon  said  estate;  that  said  sale  was  really  a  sale  to  Isaac 
ChrismaD,  who  paid  the  money,  but  took  tlie  deed  in  his 
wife's  name ;  that  at  the  time  of  said  sale  he  had  in  his  hands 
much  more  of  the  personal  estate  of  said  Sarah  Chrisman 
than  was  required  to  pay  all  her  debts,  but  he  claimed  there 
were  no  such  debts  and  paid  none  of  them,  by  reason  whereof 
the  creditors  of  said  deceased  were  compelled  to  have  an  ad- 
ministrator appointed,  and  by  reason  of  the  &ilure  of  said 
Isaac  Chrisman  to  pay  over  to  said  administrator  the  person- 
alty of  said  deceased  so  in  his  possession,  said  administrator 
was  compelled  to  sell  said  Sarah's  interest  in  said  land  to  make 
assets  to  pay  her  debts,  and  if  there  was  any  fiiilure  of  title  to 
any  of  the  land  sold  by  plaintifT,  it  occurred  by  reason  of  the 
wrongful  conduct  of  said  Isaac,the  maker  of  the  note  sued  on. 

This  second  paragraph  of  reply,  being  pleaded  to  the  en- 
tire answer,  is  insufficient,  because  it  &ils  to  respond  to  that 
part  of  the  first  defence,  which  alleges  that  the  note  was  given 
for  the  last  instalment  of  the  purchase-money,  and  that  no 
deed  was  tendered  before  suit  brought.  KemodU  v.  Gald- 
KeU,  46  Ind.  163;  Kitmt/  v.  The  Safe,  em  rel,  71  Ind.  32. 
The  court  erred  in  overruting  the  demurrer  to  the  second 
paragraph  of  the  reply,  and  for  this  error  the  judgment 
should  be  reversed. 

Feb  OoitiAH. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellee, and  this  cause  is  remanded  with  instructions  to  the 
court  below  to  sustain  the  demnrrer  to  the  second  paragraph 
of  the  reply. 
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Sheriff's  RBruitN. — Summont. — A  sheriff's  return  toproceracsn  Dotbeeet 
aside  on  motioD  supported  hj  proof  that  il  is  fulue.  It  can  not  be  thus 
contrtidicted. 

CosTRxa:.— Warranty,  Sreaeh  of. — Phadmg. — A  complaint  lor  a  breach  of 
warranty  of  a  machine  to  be  "  fit  for  cutting  wheat  and  gra8S,  and  Lbat  it 
will  do  first-ctaes  work,"  allc^ng  for  breacli,  generally,  that "  it  w*s  not 
fit  for  and  would  not  do  firat-clBBs  work,"  and  was  worthless  to  the  plain- 
tiff, la  not  sufficient  on  demurrer.  The  nature  and  particulars  of  the 
breach  should  be  specified,  and  it  should  be  shown  that  the  machine  was 
properly  tested  within  a  reasonable  time,  by  alleging  the  facte  consti- 
titing  the  test  and  the  time  thereof. 

Same.— Oroi  and  Wrilten  \Parrnnl!/-—Er:idenef.~Prfsumptio».—'V/hett,  upon 
a  complaint  for  breach  of  nn  oral  contract  of  warranty,  it  appears  in 
evidence  that  the  contract  was  in  the  first  place  oral,  but  finally  rednced 
to  writing,  there  can  be  no  recovery,  the  preceding  oral  ne^tiations 
being  presumed  to  be  merged  in  the  written  instrument. 

Principal  and  Aobnt. — DaUorationt, — Evidence, — Agency  can  not,  in  a 
suit  against  the  principal,  be  proven  bj  the  declarations  ot  the  agent 

From  the  Noble  CircQit  Court. 

T.  M.  Eells,  for  appellant. 

/.  A.  Campbell  and  L.  If.  Welker,  for  appellee. 

Elliott,  J. — The  sheriff  received  the  summons  issued  in 
this  case  on  the  20th  day  of  August,  1879,  and  on  the  3(Hb 
day  of  the  month  made  the  following  return :  "  Served  the 
within  named  Johnston  Harvester  Company  by  leaving  a  true 
copy  at  the  last  and  usual  place  of  residence  of  William  R. 
Knox,  an  agent  of  said  company."  The  appellants  entereda 
special  appearance,  and  moved  to  set  aside  the  return,  upon 
the  ground  that  Knox  was  a  resident  of  Howard  county.  The 
motion  was  rightly  dented.  The  defendant  was  not  at  liberty 
to  contradict  the  sheriff's  return.  It  is  well  settled  that  the 
returnof  a  sheriEF  is  conclusive  upon  the  parties  to  the  action. 
Splakn  V.  Gilkspk,  48  Ind.  397 ;  The  State  v.  Daois,  73  Ind. 
359 ;  Hume  v.  Gonduiti,  76  Ind.  598 ;  Hite  v.  Fisher,  76  Ind.  231. 

The  complaint  is  badly  drawn.  It  alleges  that  the  appel- 
lant sold  to  the  appellee  a  Johnston  Harvester  and  a  John- 
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ston  Mower,  and  warranted  thein  to  be  fit  for  cutting  wheat 
smd  grass,  and  that  they  would  do  firet-class  work.  The 
breach  of  the  warranty  is  not  sufficiently  alleged.  It  is  not 
shown  that  the  machines  were  not  capable  of  doing  the  work 
warranted.  There  is,  it  is  true,  a  general  allegation  that  they 
were  not  fit  for  and  would  not  do  first-claas  work,  but  this  is 
not  sufficient.  In  a  warranty  such  as  that  declared  upon,  it 
is  necessary,  ae  said  in  Booker  v.  Ooldaborough,  44  Ind.  490, 
to  show  "the  nature  and  particulars  of  its  breach."  There 
are,  perhaps,  cases  where  a  general  negation  of  the  warranty 
would  be  sufficient,  but  in  cases  of  this  character  it  should  be 
speci^c.  Where  the  warranty  is  a  general  one,  it  is  proper  to 
slate  the  breach  generally,  but  where  it  is  a  restricted  or  qual- 
ified one,  it  is  otherwise.     Leeper  v.  Shatoman,  1 2  Ind.  463. 

The  complaint  alleges  that  the  machines  "  are  worthless  to 
the  plaintiff,"  This  is  not  sufficient.  They  may  be  without 
value  to  the  appellee,  and  yet  of  the  full  value  represented. 
The  question  is  not  to  be  determined  by  the  wants  or  demands 
«f  the  purchaser.  It  must  be  shown,  by  proper  allegations, 
that  the  thing  bought  is  either  without  value,  or  of  a  less  value 
than  it  would  have  been  if  it  had  corresponded  to  the  war- 
ranty. Neidefer  v.  OHaetain,  71  Ind.  363 ;  Louden  v.  Birt,  4 
Ind.  566. 

In  an  action  for  a  breach  of  warranty,  it  is  necessary  to  show 
that  the  article  purchased  was  properly  tested  within  a  rea> 
sonable  time  after  the  purchase.  It  is  not  enough  to  state 
mere  conclusions  of  law,  but  &cts,  showing  the  test  and  the 
time  within  which  it  was  made,  must  be  pleaded.  The  La- 
Jayefte  Agricultarai  Works  v.  Phillips,  47  Ind.  259 ;  Robinson 
MaehiTU  Works  v.  Chandler,  56  Ind.  575.  The  complaint 
before  us  does  not  state  such  &cts  as  show  that  the  machines 
were  tested  within  a  reasonable  time  after  their  purchase. 

It  appears  from  the  record  that  the  first  warranty  was  an 
oral  one ;  that  subsequently  it  was  reduced  to  writing.  We 
think  the  written  instrument  must  be  deemed  to  contain  the 
«ontract  of  the  parties.     It  is  a  ^miliar  rule,  that  where  par- 
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ties  put  their  contract  in  \vriting,  it  will  Ix;  regarded  as  ex- 
pressing  the  whole  contract,  and  parol  evidence  can  not  be 
given  to  alter  or  contradict  it.  Where  the  terms  of  a  contract 
are  embodied  in  a  written  instrument,  the  preceding  oral  nego- 
tiations are  presumed  to  l>e  mei^ed  in  it.  Oi/er  v.  Gard,  2$ 
Ind.  212.  There  is  nothing  in  the  present  case  to  rebut  this 
presumption,  and  it  must  prevail.  The  only  evidence  offered 
by  the  appellee  was  parol,  and  this  is  not  sufficient  to  entitle 
him  to  a  recovery,  for  the  reason  that  the  written  instrument 
shown  to  have  been  executed  and  in  existence  was  the  foun- 
dation of  the  ouly  right  of  action  he  posscsse<l.  When  the 
existence  of  the  written  contract  was  proved,  as  it  was  by  the 
appellee  himself,  it  appeared  as  the  best  evidence,  and  second- 
ary evidence  should  not  have  been  received. 

A  plaintiff  can  not  sue  upon  one  theory  and  recover  upon 
another.  He  can  not  declare  upon  a  verbal  contract  and  re- 
cover upon  a  written  one.  3Iorgan  v.  Gnar,  8coH  &  Co.,  64  Ind. 
213.  The  appellee  could  not  recover  in  this  case,  had  he 
proved  the  written  contract,  for  the  reason  that  he  had  declared 
upon  a  verbal  one.  He  can  not  recover  upon  the  verbal  con- 
tract, for  the  reason  that  he  proved  that  a  written  one  was 
executed,  and  this  merged  all  preceding  oral  stipulations. 
This  case  falls  bodily  within  the  principle  declared  and  en- 
forced in  McClure  v.  Jeffre)/,  8  Ind.  79. 

The  declarations  of  an  agent  are  not  competent  to  establish 
theexistence  of  the  relation  of  pnnci)>a[  and  agent.  Thecourt 
erred  in  admitting  the  declarations  of  Knox,  that  be  was  the 
agent  of  the  appellant. 

It  is  true,  as  appellee's  counsel  assert,  that  the  general  rale 
is  that  the  declarations  of  an  agent,  made  during  a  transaction 
and  forming  part  of  the  res  ffeai(e,  are  admissible  against  hi^ 
principal,  but  this  rule  does  not  extend  .*o  far  as  to  permit  the 
existence  of  the  agency  to  be  proved  by  such  declaration?. 
Union  CentraJ  L.  Ina.  Go.  v.  Thomax,  46  Ind.  44;  TW/iiwon 
V.  ColUU,  3  Blackf.  436;  2  Whart.  Ev.,  section  1183. 

Judgment  reversed. 
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Real  'ESta.TK,  Action  to  Recover. — Oomplamt. — Daeription  o/Prtmitei. — 
iVenunpitoR. — If  the  description  of  the  premiaeji  in  a  couplaint  ia  eject- 
ment coDtaiDB  no  apparent  uncertaiDty,  the  pleadiog  will  be  upheld  on 
demarrer.  The  court  will  not  indulge  in  conjecture,  or  in  the  presump- 
tion of  facts  not  stated,  for  the  purpose  of  making  the  description  un- 

SxBCE. — Antaer.—Ltate. — Salule  qf  Fhtudi. — An  answer  to  a  complaint  in 
ejectment  in  the  usual  form,  to  the  efiect  that  the  defendant  had  been 
the  owner  and  in  poasesaion,  but  had  been  sold  out  hy  the  sheriS*,  and 
that,  in  consideration  of  the  surrender  bj  the  defendant  of  an  obligation 
which  he  held  against  the  purchaser,  the  tatter  had  leased  the  land  to  the 
defendant  for  the  period  of  five  years,  and  that  he  had  been  in  possession 
and  bad  cultivated  the  land  for  one  year  only,  ia  not  good,  because  of 
the  statute  of  frauds  which  requirvs  leases  tor  more  than  three  years  to 
be  in  writing. 

Same. — Xondford  and  Tmanl. — A  special  answer,  to  a  complaint  in  eject- 
ment, which  sets  up  a  right  to  occupy  as  tenant,  must  show  that  the  ten- 
ancy had  not  been  terminated  before  the  commencement  of  the  action. 

Samk. — flirt  fti/ormaace.— Qnwideraiion. — The  remaining  of  a  party  in  pos- 
session, under  a  parol  lease  of  land  for  more  than  three  years,  payment 
of  the  consideration  ot  the  lease  and  cultivation  of  the  land  are  not  such 
part  performance  as  to  take  the  contract  out  of  the  statute. 

Sake.— AnJ  Lauefor  more  than  Three  Foiis.— The  tenant  who  takes  po»-I 
session  under  a  parol  lease  for  a  term  longer  than  tliree  years,  is  not  a  | 
trespasser,  but,  ilnema,  a  tenant  from  year  to  year. 

Practice. — Ofgttiiont  and  Eieeplum». — Praamplv)n.—The  specific  grounds 
of  objection  to  any  action  or  ruling  of  the  trial  court  must  be  stated 
(and  exceptions  taken)  at  the  time,  and  not  left  to  inference  from  a  gen- 
eral history  of  the  proceedings;  the  presumption  being  in  favor  ol  such 
coDrt  until  error  is  plainly  shown  by  the  record  made  up  in  accordance 
with  tbe  rules  of  practice. 

S.iMB.— fUinjf/flipers  WiHwul  AUmtum  t^  Couri.— Affidavit  f(rr  Change  (jf 
Fowe. —Parties  have  no  rightin  open  court,  to  file  an  affidavit  for  change 
of  venue  or  other  paper,  without  calling  the  attention  of  the  court  thereto. 
Quart,  whether  an  affidavit  for  a  change  from  the  judge  can  be  so  in- 
terposed as  to  prevent  the  announcement  nf  a  decision  on  a  matter  al- 
ready considered,  the  judge  being  in  tiie  act  of  making  the  announcement. 

Same.— Jfew  Triai  at  nf  Righl.SBidence.—FtiymeiU  iif  CoM.—A.  motion  for 
a  new  trial  as  matter  of  right,  on  paymentof  costs,  must  be  supported  bjr 
proof  of  the  payment. 


From  the  Wayne  Circuit  Court. 
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W.  A.  BieMe,  for  appellant. 
T.  J.  Study,  for  appellee. 

Woods,  J. — The  appellant  has  assi^ed  error  apon  the 
overruling  of  his  demurrer  to  the  complaint,  the  sustaioiDg 
of  the  appellee's  demurrer  to  his  aaswer,  the  action  of  the 
court  in  proceeding  io  the  cause  after  the  filing  of  an  afiBda- 
vit  for  a  change  of  venue,  the  appointing  of  an  attorney  to 
try  the  cause,  and  the  refusal  to  grant  the  appellant  a  new 
trial  on  payment  of  costs. 

The  action  was  for  the  recovery  of  possession  of  real  estate ; 
and  the  only  objection  made  to  the  complaint  is  that  it  does 
not  give  a  sufficient  description  of  the  property.  The  follow- 
ing is  the  description :  "A  tract  of  land  in  Wayne  count)', 
etc.,  to  wit,  a  part  of  fractional  section  No.  one,  etc.,  bouDded 
as  follows,  to  wit,  on  the  north  by  the  Wayne  county  turn- 
pike, on  the  west  by  a  county  road,  on  the  eant  by  a  county 
road,  and  said  land  to  extend  iar  enough  south  to  contain  150 
acres."  There  is  no  apparent  uncertainty  in  these  bounda- 
ries, and,  in  ruling  upon  a  demurrer,  the  court  will  not  in- 
dulge in  conjecture  for  the  purpose  of  making  doubtful  or 
equivocal  that  which  seems  to  be  definite. 

The  answer,  which  the  court  held  insufficient,  is  in  nub- 
stance,  as  follows : 

That  the  appellant  had  been  the  owner  in  fee  and  contlan- 
ously  in  potssession  of  the  land  for  more  than  forty  years, 
when  upon  foreclosure  of  a  mortgage  it  was  sold  by  the  sheriff, 
and  thereafter  Lycurgus  Railsbaolc,  a  son  of  the  defendant, 
obtaine<1  a  deed  for  the  land  by  and  through  the  assignee  of 
the  certificate  of  purchase  from  the  vendee  of  the  sheriff,  and 
the  said  Lvcurgus  being  indebted  to  the  defendant  in  the  sum 
of  $5,000,  with  ten  years  interest  thereon,  for  which  the  de- 
fendant held  his  notes,  it  was  then  and  there  agreed  between 
said  Lycurgus,  one  Fabius  Flemming,  a  son-in-law  of  the 
defendant,  and  the  defendant,  that  if  the  defendant,  who  wa." 
then  and  still  is  old  and  infirm,  would  surrender  to  said  Ly- 
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cui^s  all  said  notes  and  forever  discharge  him  from  liability 
thereon,  and  for  said  debt,  the  defondant  should  continue  in 
undisturbed  possession  of  said  premises  for  five  years,  and 
have  for  his  own  nse  all  the  uses,  rents  and  profits  thereof; 
that  said  Lycurgus  never  was  in  possession  nor  had  insti- 
tuted any  proceedings  to  acquire  such  possession,  but  the 
same  was,  as  it  had  been,  in  the  possession  of  the  defendant 
as  aforesaid ;  that  after  said  agreement  the  defendant  sur- 
rendered to  said  Lycurgus  said  notes  and  gave  up  all  said 
claims  and  has  continued  from  thenceforward  to  occupy  and 
cultivate  said  land  for  one  season,  and  there  still  remain  four 
years  of  possession  to  be  enjoyed  by  him ;  that  afterwards, 
while  the  defendant  was  in  the  personal,  open,  notorious  and 
peaceable  possession  of  the  premises,  said  Lycurgus,  by  a 
quitclaim  deed,  conveyed  said  real  estate  to  the  plaintiff,  who, 
before  purchasing,  had  actual  notice  of  the  defendant's  pos- 
session, claim  and  right  to  the  property. 

The  questions  arising  upon  the  answer  and  discussed  by 
counsel  are,  whether  thecontract  set  up  in  the  plea  is  within 
the  statute  of  frauds,  and  whether,  if  so,  such  part  perform- 
ance is  shown  as  to  take  it  out  of  the  statute. 

The  act  concerning  conveyances  provides,  that  "  Convey- 
ances of  land,  or  any  interest  therein,  shall  be  by  deed  in 
writing,  subscribed,  sealed  and  duly  acknowledged  by  the 
grantor,  or  by  his  attorney ;  except  bona  fide  leases  for  a  term 
not  exceeding  three  years,"  1  R.  S.  1876,  p.  362,  section  4; 
R.  S.  1881,  section  2919. 

The  statute  of  frauds  provides,  "That  no  action  shall  be 
brought     *     *     * 

"Fourth.  Upon  any  contract  for  the  sale  of  land. 

"  Fiflk.  Upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof. 

"Unles3thepromise,contraet,oragreement,  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shaM  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  thereunto  by  him  lawfully  authorized ; 
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excepting,  however,  leases  not  excecdiDg  the  term  of  three 
years."  1  R.S.  1876,  p.  503,  section  1 ;  R.  S.  1881, section  4904. 

The  result  of  the  authorities  seems  to  be  that  the  fifth  clause 
of  the  statute  has  no  reference  to  contracts  concerning  rsal 
estate.  Baynes  v.  Chxtatain,  68  Ind.  376 ;  FaU  v.  Razelngg, 
45  Ind.  576 ;  Sobey  v.  Brisbee,  20  Iowa,  105 ;  Youiiff  v.  DaJce, 
5  N.  Y.  463;   Wilson  v.  Martin,  1  Denio,  602. 

It  is  the  fourth  clause  alone  which  affects  such  contracts,  and 
the  exception  concerning  leases  being  a  modification  of  this 
clause,  would  be  found  more  appropriately  at  the  end  of  it, 
as  is  the  corresponding  provision  in  the  Iowa  statute.  Sobeif 
V.  Brisbet,  supra. 

It  follows,  from  these  provisions,  that  a  lease  for  a  terra 
exceeding  three  years  most  be  in  writing ;  but,  as  contracts 
within  the  fourth  clause  may,  by  part  performance,  be  taken 
out  of  the  operation  of  the  statute,  leases  for  more  than  three 
years  may  be  in  like  manner  made  effective  as  the  basis  for  a 
cause  of  action  or  defence, 

The  contract  pleaded  by  the  appellant  is  clearly  a  lease,  and 
being  for  five  years  was,  when  made,  within  the  statut«.  Do 
the  facts  alleged  take  it  out? 

The  position  of  the  appellee  is,  that  the  answer  does  not 
show  a  taking  of  possession  by  the  lessee,  under  and  in  pur- 
suance of  the  contract,  but  only  a  continuation  of  the  posses- 
sion which  he  alR'ady  had  as  owner  and  mortgagor  of  the 
land,  and  that  the  surrender  of  the  notes  which  he  held  against 
his  eon  was  only  a  payment  of  the  consideration, — which  does 
not  constitute  such  part  performance  as  affects  the  operation 
of  the  statute.  The  following  authorities  are  cited  in  support 
of  this  position :  Johnston  v.  Glancy,  4  Blackf  94  (28  Am. 
Dec.  45) ;  Pearimn  v.  Ear^,  36  Ind.  27 ;  Moore  v.  Higbee,  4.> 
Ind.  487 ;  Jokne  v.  Joh-ns,  67  Ind.  440 ;  Carlisle  v.  Brennan,  6" 
Ind.  12;  Neal  v.  Neat,  69  Ind.  419;  An}vilron<;  \.  KafienhorH, 
110hio,265;  Crawford  v.  ir(c*,18  0hio  St.190;  Mahana 
V.  Blunt,  20  Iowa,  142 ;  Knoll  v.  Hai-vey,  19  Wis.  99 ;  Wood 
V.  Tkomly,  58  111.  464;  Pa'ljield  v.  Padfield,  92  111.  198; 
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Browne  Stat.  Frauds,  4tli  cd.,  sections  472, 476,  482 ;  Pomeroy 
Cod.,  sections  116  and  123;  5  Wait's  Actions  and  Defenses,* 
sec.  6,  pp.  800  and  801 ;  Story  Eq.  Jur.,  sees.  762-3. 

Connsel  for  the  appellant,  on  the  other  hand,  contends  that 
while  the  appellant  was  yet  in  the  actual  possession,  his  title 
and  right  of  possession  had  been  extinguished  by  the  sherifi''s 
deed,  so  that  he  was,  in  fact,  only  a  trespasser,  liable  to  an 
.immediate  action  of  ejectment,  and,  consequently,  that  his  con- 
tinuing in  the  possession  and  cultivation  of  the  land  for  a 
period  of  one  year  after  and  under  the  contract,  was  such  pos- 
session as  was  &irly  referable  to  and  explainable  only  by  ref- 
erence to  the  contract,  and  was  therefore  sufficient  in  equity 
to  avoid  the  force  of  the  statute.  In  support  of  this  view  are 
eited :  Smith  v.  Allen,  1  Blackf.  22 ;  Johnston  v.  Glaney,  4 
Biackf.  94 ;  Mm^dand  v.  LemaO^t,  4  Blackf.  383 ;  Doe  v. 
Horn,  1  Ind.  363;  Need  v.  Need,  69  Ind.  419,  423;  Billing- 
ton  V.  Wehh,  5  Binney  (Pa.)  129 ;  Me^an  v.  William»,  48  Pa. 
St.  238 ;  Fry  Spec.  Perf.,  section  396 ;  Dart  Vendors,  477 ; 
Story  Eq.  Jur.,  sections  761-3;  1  Hilliard  Vendors,  147; 
Dale  V.  Hamilton,  5  Hare,  369. 

The  mere  continuing  of  the  appellant  in  possession,  though 
without  an  agreement  therefor  he  may  have  been  liable  to  be 
treated  as  a  trespasser,  was  not  in  our  judgment,  a  sufficient 
part  performance,  and  the  averment  concerning  the  cultiva- 
tion of  the  land  ia  too  general  to  be  available.  Assuming, 
without  deciding,  that  if  the  answer  had  shown  the  nature 
and  uses  of  the  property,  as  that  it  was  &rming  land,  and  that 
with  the  knowledge  and  consent  of  his  lessor  (before  he  quit- 
claimed to  the  plaintiff),  the  appellant  had  prepared  the  ground 
and  planted  valuable  crops  or  if  the  pro]>erty  had  consisted 
of  buildings,  that  he  had  made  expensiverepairs,  or  other  out- 
lays, which  a  mere  trespasser  would  not  make,  and  the  benefit 
of  which  he  could  not  get  unless  under  some  contract  for  the 
rightful  possession,  it  might  be  deemed  enough  to  take  the 
case  out  of  the  statute.  The  answer  makes  no  such  case.  It 
does  not  appear  on  the  ikota  stated,  that  if  at  any  moment, 
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after  the  making  of  the  alleged  contract,  the  appellant  had 
been  turned  out,  he  could  have  su^red  any  substantial  loss  or 
legal  injury. 

It  may  be  remarked  here,  that  it  is  not  clear,  as  counsel  for 
the  appellant  has  seemed  to  assume,  that  the  appcUaut  ^ras  a 
trespasser,  unless  his  lease  was  good.  It  has  beeu  decided 
that  though  a  parol  lease  for  a  term  longer  than  three  years, 
is  within  the  statute  of  frauds,  yet,  if  the  tenant  eaters,  it  is  a 
tenancy  from  year  to  year,  regulated  by  the  parol  agreement, 
except  as  to  the  length  of  the  terra.  The  People  v.  Bieiert,  8 
Cowen,  226 ;  Treaa  v.  Savoffe,  4  Ellis  &  B.  36. 

While,  therefore,  the  agreement  set  up  in  the  answer  was 
not  valid  or  binding  because  not  in  writing,  the  making  of  it, 
under  the  circumstances,  operated  as  the  consent  of  the  lessor 
to  the  continued  possession  of  the  appellant,  and,  under  sec- 
tion 2  of  the  act  concerning  landlord  and  tenant,  2  R.  S. 
1876,  p.  338,R.S.  1881,  section  5208,  such  possession  became, 
as  it  would  seem,  a  tenancy  from  year  to  year. 

The  answer,  however,  is  not  good,  on  account  of  the  lact 
that  it  shows  this  tenancy,  assuming  that  it  does  show  it,  be- 
cause it  does  not  show  but  that  the  tenancy  had  been  termi- 
nated by  the  giving  of  the  requisite  notice,  or  otherwise.  A 
special  answer  to  a  complaint  in  ejectment,  which  sets  up  a 
right  to  occupy  as  tenant,  must  show  that  the  tenancy  had  not 
been  terminated  before  the  commencement  of  the  action.  TTiis 
is  the  rule  of  pleading,  whatever  may  be  the  rule  of  evidence. 

The  surrender  of  his  notes  against  his  son  by  the  appellant 
was  only  a  payment  of  the  consideration  of  the  alleged  lease, 
and  did  not  constitute  part  performance,  and,  npon  the  fects 
stated,  the  appellant  is  entitled  to  reclaim  the  notes,  and  to 
recover  the  amount  due  upon  them. 

In  reference  to  the  application  for  a  change  of  venue,  and 
to  the  closing  of  the  rule  for  an  answer,  the  facts,  as  stated 
in  the  bill  of  exceptions,  were  as  follows :  That  on  the  17th 
day  of  March,  1880,  the  defendant  filed  with  the  clerk  in 
open  court,  while  other  business  was  pending  before  the  court. 
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but  without  tlie  knowledge  of  the  judge  of  the  court  or  tlie 
plaintiff's  attorney,  the  following  affidavit  for  a  change  of 
venue  from  the  judge,  to  wit:  (here  follo^va  affidavit) ;  and 
thereafter,  on  the  calling  of  aaid  cause  for  issue,  the  court 
having  previously,  to  wit,  on  the  15th  day  of  March,  1880, 
granted  defendant  leave  to  amend  his  answer,  to  which  a  de- 
murrer had  been  sustained,  without  oaming  auy  time  in  which 
the  amendment  should  be  made,  the  plaintiff,  before  he  or  the 
judge  of  the  court  knew  that  the  affidavit  was  on  file,  moved 
the  court  to  close  the  rule  against  the  defendant  for  want  of 
an  answer,  upon  which  the  defendant  informed  the  court  that 
the  motion  for  a  change  of  venue  had  been  put  on  file  before 
the  motion  was  made  to  close  the  rule,  and  the  defendant  then 
moved  the  court  to  grant  said  change  of  judge  and  venue ; 
and  the  plaintiff  then  read  in  open  court  the  affidavit  for  the 
change  and  insisted  on  the  motion  to  close  the  rule ;  and  the 
defendant  informed  the  court  that  in  conse<][uence  of  being 
constantly  engaged  in  the  trial  of  a  cause  for  the  whole  of 
the  past  week,  he  had  not  amended  the  answer.  The  court 
sustained  the  motion  to  close  the  rule,  did  close  it,  and  im- 
mediately thereafter  announced  that  the  change  of  venae 
would  be  granted  to  Judge  Polk,  to  which  judgment  and 
octioa  of  the  court  in  closing  said  rale  the  defendant  at  the 
time  objected  and  excepted. 

Certain  rules  of  the  court  are  set  out  in  the  bill  of  ex* 
ceptions,  but,  as  they  have  no  essential  bearing  on  the  ques- 
tion presented,  we  do  not  copy  them. 

The  appellant,  it  will  be  observed,  objected  and  excepted 
to  the  action  of  the  court  in  closing  the  rule  against  him  for 
an  answer.  The  grounds  of  exception  he  did  not  state.  From 
the  history  of  what  preceded  the  ruling,  aided  by  the  argu- 
ment of  his  counsel  here,  we  might  readily  conjecture  what 
grounds  of  objection  were  in  his  mind,  but  the  rule  of  prac- 
tice is,  and  its  wisdom  is  justified  by  experience,  that  the 
specific  grounds  of  objection  and  exception  to  a  ruling  must 
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have  been  stated  at  the  time  the  ruling  ^ras  made,  and  the  bill 
of  exceptions  must  sliow  what  they  were. 

Upon  the  record  before  us  it  can  not  be  determined  whether, 
when  the  ruling  was  made,  the  objection  to  it  was  based  on 
the  ground  tliat  counsel  had  not,  on  account  of  hi£  employ- 
ment in  the  trial  referred  to,  had  reasonable  time  to  prepare 
an  amended  answer,  or  on  the  ground  that  because  no  time 
was  named  in  the  order  granting  leave  to  amend,  the  court 
had  DO  right,  under  its  rules  or  under  the  law,  to  clob<' 
the  rule  without  allowing  further  reasonable  time,  or  on  thi' 
ground  that  after  notice  of  the  affidavit  for  a  change  of  venut- 
from  the  judge,  the  court  had  no  power  to  act,  except  lo 
grant  the  change,  or  whether  upon  any  or  all  these  grounds. 

Counsel  appeals  to  our  knowledge  of  the  courtesies  vrhich 
must  prevail  between  counsel  engaged  in  the  conduct  of 
candee.     But  cases  can  not  be  decided  by  rules  of  courtesy. 

The  presumption ti  are  in  &vor  of  the  action  of  the  ooart, 
Qn^I  by  the  record  it  is  plain,  that  it  erred. 

The  record  does  not  show  in  this  ease  that  coansel  had  in 
truth  been  so  employed  as  that  he  had  not  had  reaeoDable 
time  to  amend  his  answer.  He  did  not  ask  for  sn  extension 
of  time,  or  in  any  way  indicate  a  desire  or  purpose  to  plead 
further.  A  general  denial  would  have  made  all  possible  de- 
fences available.  It  would  seem,  therefore,  that  there  is  no 
^ust  ground  of  compkiiit  that  the  rule  was  closed,  and,  if 
there  is  any  techuical  objection,  it  is  because  the  motion  for 
a  change  of  judge  was  not  allowed  to  intervene  before  the 
motion  of  the  appellee  was  aeted  upon. 

If  the  question  arose  in  the  record,  it  would  be  without 
even  technical  merit.  Counsel  had  no  right,  in  open  court, 
tu  aiii  the  affidavit  for  a  change  of  venue,  or  any  other  paper 
in  a  cause,  without  calling  the  court's  attention  thereto,  so  that 
the  filuig  could  be  noted  on  the  court  docket.  The  orderly  ton- 
duct  of  business  requires  this  practice.  The  affidavit,  there- 
fore, had  not  been  in  fact  filed,  and  so  &r  as  the  record  shows 
never  was  properly  filed.     The  appellant,  when  the  court  was 
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about  to  act  OD  the  motion  to  close  the  rule,  did  oot  offer  nor 
ask  leave  to  iile  it,but6itDplyD0tified  the  court  of  the  previous 
effort  at  filing,  and  asked  the  court  to  grant  him  a  change, 
but  took  no  exception  to  the  disregard  of  his  request. 

Whether,  if  the  appellant  had  asked  leave  to  file  the  afSda- 
vit  and  to  interpose  his  motion  for  a  change,  the  court  would 
have  been  compelled  to  suspend  ita  decision  on  another  mo- 
tion already  under  consideration,  and  ^ve  precedence  to  the 
motion  for  a  change  from  the  judge,  we  need  not  consider. 

The  appellant  moved  for  a  new  trial  as  a  matter  of  right, 
alleging,  in  his  motion,  that  he  had  paid  all  costs ;  but  the 
record  contains  no  statement  or  evidence  that  he  had  in  fact 
paid  the  costs.  There  is,  therefore,  no  question  before  us  in 
respect  to  this  motion. 

Error  is  assigned  upon  the  appointment  of  an  attorney  to 
try  the  cause,  but  no  exception  was  saved  to  the  appointment. 

Judgment  affirmed,  with  costs. 


Hamilton  et  al.  v.  Plaut  et  al. 

SpECmc  PeRFOaMANCE. — Tidt  Band.—  Conlraet. — Mietakt.—Slabae  ^  lam- 
ilatioM. —  Vmdar  and  Puathaaa: — Suit  to  compel  a  convejttnce  according 
to  the  conditions  of  a  title  bond.  Cnias  complaint  averring  that  the  piir- 
chase-money  wa^  nnpaid,  alleging  that  a  recital  in  the  bond  of  pa7meat 
was  a  mistake,  and  that  the  purcbaaerand  ber  assignee  were  in  posaesBlon, 
prajinf;  for  a  correction  of  the  mistake,  that  au  account  be  taken  of  tiie 
parch ase-monej  due,  and  on  payment  that  a  conveyance  be  made  by  a 
commusioner,  and  for  general  relief.  Answer  to  the  cross  complaint, 
the  statute  of  limitations. 

Bdd,  that  the  cross  complaint  was  good  on  demurrer,  and  the  answer  had. 

.B'dc^also,thatplaintiff,bj  suing  for  specific  performance,  waived  thastatiite. 

Same. — EiU^ptL — The  recital  of  pa/ment  in  a  title  bond  tor  adeed  for  the 
purchase  of  real  estate  doe«  not  estop  the  obligor  from  averring,  in  a  Euit 
for  a  deed,  the  non-pajment  of  the  purchase-money. 

From  the  Cass  Circuit  Court. 
Vol.  81.— 27 
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W.  T.  Wilson,  O.  0.  Taber  and  N.  O.  Ross,  for  appellants. 
2).  P.  Baldwin,  for  appellees. 

MoHRis,  C— The  appellees,  on  the  22d  day  of  August,  1873, 
brought  this  suit  against  the  appellants  to  enforce  the  per- 
formance of  a  contract  for  the  sale  of  a  lot  in  Taber's  addi- 
tion to  the  city  of  Logausport,  making  the  heirs  of  Henry 
Bliss,  by  his  first  marriage,  defendants  below,  for  the  reasoik 
that  they  refused  to  join  with  them  as  plaintiffs,  alleging  them 
to  be  the  owners  of  something  less  tlian  a  third  of  said  lot. 

The  complaint  states  that  on  the  14th  day  of  March,  1854, 
Allen  Hamilton  and  Cyrus  Taber,  being  then  in  life,  and  the 
owners  of  the  lot  in  controversy,  executed  a  title  bond,  acopv 
of  which  is  filed  with  .the  complaint,  agreeing  t«  convey  to 
Martha  Bliss,  the  ancestor  of  the  appellees,  said  lot  for  the 
sum  of  $500;  that  the  said  Martha  took  immediate  possesEioa 
of  said  lot,  and  remained  seized  of  the  same  antil  her  death, 
in  the  year  1871 ;  that  she  left  surviving  her,  her  husband, 
Henry  Bliss,  and  two  children,  of  whom  the  appellee  Martha 
Plant  was  one;  that  the  other,Mira  Brown,died,  leaving  as 
her  only  heirs, the  appellees  Mira  Brown  and  Henry  Brown; 
that  the  said  Henry  Bliss  subsequently  married,  and  died  in 
1873,  leaving  his  wife,  Martha  Bliss,  one  of  the  defendants 
below,  surviving  him ;  that  Martha  Bliss,  to  whom  said  bond 
was  executed,  was  the  second  wife  of  said  Henry  Bliss;  that 
he  left  by  his  first  wife,  surviving  him,  his  daughters  Sarah, 
who  intermarried  with  James  M.  Mason,  Mary  J.,  inlemur- 
ried  with  Geoi^e  Train,  Louisa,  intermarried  with  Daniel 
Griswold,  Maria,  intermarried  with  Samuel  H.  Tani,  and  his 
sons,  George  R.  Bliss  and  John  Bliss,  the  latter  of  whom  af- 
terwards died,  leaving  William  C.  Bliss,  Mary  Bliss,  intei^ 
married  with  Riley  Craig,  Felix  Bliss,  Geoi^  R.  Bliss  and 
Edgar  Bliss,  as  his  children  and  heirs,  and  Lucretia  Bliss,  his 
widow,  surviving  him,  all  of  whom,  together  with  Martha 
Bliss,  the  third  wife  of  said  Henry  Bliss,  are  made  defendants ; 
that  said  Martha  Bliss,  to  whom  said  bond  was  given,  paid, 
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as  the  appellees  are  iaformed,  the  $500  to  the  said  Hamilton 
and  Taber ;  but  offeriog,  in  case  such  payment  had  not  been 
made,  to  pay  the  same,  with  the  interest  accrued  thereon ;  that 
said  James  M.  Mason  is  now  in  possession  of  said  lot,  and  ex- 
cludes the  appellees  there&om ;  that  he  has,  wrongfully  aud 
without  right,  possession  of  said  title  bond,  and  refuses  to  de- 
liver it  to  the  appellees,  or  to  recognize  their  rights  in  said 
lot;  that  the  appellees  own  26-36  of  said  lot;  that  said  Mason 
owns  1-36  part  of  said  lot ;  that  Lucretia  Bliss  owns  4-36  of 
said  lot,  and  that  each  of  the  otlier  defendants,  heirs  of  said 
Henry  Bliss  by  his  first  wife,  own  1-36  part  of  said  lot.  The 
heirs  of  Cyrus  Taber  and  Allen  Hamilton  are  made  parties, 
and  it  ia  alleged  that  they  refuse  to  convey  said  lot  to  the  par- 
ties equitably  owning  the  same;  that  there  is  a  bot«l  on  said 
lot,  and  that  said  Mason  is  receiving  the  entire  rents  and  in- 
come of  the  same. 

The  prayer  is  that  the  heirs  of  Taber  and  Hamilton  be  re- 
quired to  perform  the  said  contract  and  make  a  title,  according 
to  the  facts  stated,  to  the  plaintiffs  for  26-36  parts  thereof; 
that,  if  there  is  any  unpaid  purchase-money,  the  court  should 
ascertain  the  same  and  direct  how  it  should  be  paid ;  that 
Mason  be  compelled  to  deliver  up  the  title  bond ;  that  a  re- 
ceiver be  appointed  to  lake  possession  of  the  lot  and  receive  , 
the  rents  of  the  same ;  tbatthe  title  of  the  appellees  bequieted, 
and  for  general  relief. 

The  title  bond  is  as  follows:  "Know  ye,  that  we,  Allen 
Hamilton  and  Cyrus  Taber,  of  the  counties  of  Allen  and  Cass, 
in  the  State  of  Indiana,  are  firmly  held  and  bound  unto  Mar- 
tha Bliss,  of  the  county  of  Cass  and  State  of  Indiana,  in  the 
penal  sum  of  |1, 000,  for  the  payment  of  which  we  hereby  bind 
ourselves,  our  heirs  and  personal  representatives,  firmly  by 
these  jtresents,  sealed  with  our  seals  and  dated  this  1st  day 
of  March,  1854. 

"  The  condition  of  the  above  bond  is  such  that,  whereas 
the  above  bound  Hamilton  and  Taber  have  this  day  sold  unto 
the  8ud  Martha  Bliss  lot  20,  as  designated  on  the  original 
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plat  of  the  town  of  Tabcrville,  in  said  county  of  Caas,  and 
recorded  in  the  recorder's  office  thereof,  for  the  price  and  sum 
of  |500,  the  receipt  whereof  is  hereby  acknowledged,  upon 
the  condition  that  said  Martha  Bliss  pay  all  the  taxes  aod 
a:^sessment8  levied  oil  said  lot  for  the  present  and  ensuing 
years :  Now,  therefore,  should  the  said  Hamilton  and  Taber, 
on  or  before  the  first  day  of  March,  1856,  execute  to  the  said 
Martha  Bliss  a  sufficieut  warranty  deed  in  fee  simple  for  sud 
lot,  then  tliis  bond  should  be  void ;  else,  in  full  force. 

"Allen  Hamilton,  [Seal.] 
"Cyrus  Tabeh,  [Seal.] 
"By  Stephen  Taber." 
.To  this  complaint,  the  heirs  of  Hamilton  and  Taber  ap- 
peared and  filed  an  answer  in  three  paragraphs,  the  first  being 
a  general  denial.     The  second  allied  a  want  of  consideration. 
The  third  states  that  the  purchase-money  for  the  lot  in  con- 
troversy had  not  been  paid ;  that  the$500,  with  interest  thereon 
from  the  1st  day  of  March,  1854,  is  due;  that,  upoa  its  pay- 
ment, the  legal  holders  of  the  bond  would  be  entitled  to  a 
deed  for  the  lot;  that  some  of  the  heirs  appellants  areminon, 
but  that,  upon  payment  of  the  purchase-money,  they  are  will- 
ing that  the  court  should  cause  the  lot  to  be  conveyed  to  the 
legal  holders  of  the  bond. 

Said  heirs  also  filed  a  cross  complaint  against  their  co-de- 
fendants and  the  plaintiffs  below,  alleging  that,  prior  to  the 
1st  day  of  March,  1854,  Allen  Hamilton  and  Cyrus  Taber, 
their  ancestors,  made  a  verbal  contract  for  the  sale  of  the  lot 
in  controversy,  to  said  Henry  Bliss,  then  in  life,  for  the  sum 
of  $500,  thereafter  to  be  paid,  under  which  parol  contract  he 
took  possession  of  said  lot ;  that  on  the  Ist  day  of  March,  1854, 
at  the  instance  of  said  Henry  Bliss,  they  made  said  title  bond, 
a  copy  of  which  is  filed  with  the  cross  complaint ;  that  the 
same  was  made  without  any  consideration  moving  from  Mar- 
tha Bliss  to  them,  but  solely  in  consideration  of  the  promi.^ 
of  said  Henry  Bliss  to  pay  for  said  lot;  that,  through  the 
mistake  of  the  scrivener,  who  drew  said  bond,  the  words,  "the 
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receipt  whereof  is  hereby  acknowledged,"  were  inserted 
therein ;  that  said  $500  were  uot  paid,  nor  had  any  part  of  it 
ever  been  paid,  but  that  the  whole  of  said  sum  was  then  un- 
paid; that  said  mistake  was  not  discovered  until  afler  the 
death  of  said  Taber  and  Hanulton;  that  no  part  of  said  4(500 
was  ever  paid  by  said  Henry  Bliss  or  Martha  Bliss  to  the  said 
Hamilton  and  Taber,  or  to  either  of  them,  during  their  life- 
time, nor  has  the  same  or  any  part  thereof  been  paid  to  the 
legal  representatives  of  said  Hamilton  and  Taber,  or  to  the 
legal  representatives  of  either  of  tliem,  nor  to  the  cross  com- 
plainants  or  any  of  them ;  that  the  said  Martha  Bliss,  to  whom 
said  bond  was  made,  died  intestate,  on  the  22d  day  of  Febru- 
ary, I87I,  and  that  the  persons  made  parties  to  the  cross  com- 
plaint are  her  heirs ;  that  the  cross  complainants  had  heard 
that  said  Martha  Bliss,  in  her  lifetime,  sold  and  assigned  said 
bond  to  their  co-defendant,  James  M.  Mason,  and  that  he  ia 
the  legal  holder  of  the  same ;  that  there  is  due  to  the  cross 
complainants  the  sum  of  $500  and  interest  thereon  from  the 
1st  day  of  March,  1854.  The  death  of  Allen  Hamilton  and 
Cyrus  Taber,  and  the  minority  of  some  of  the  heirs  are  alleged. 

The  cross  complaint  prays  that  the  bond  may  be  reformed, 
by  striking  therefrom  the  words"  the  receipt  whereof  is  hereby 
acknowledged ; "  that  an  account  may  be  taken  of  the  amount 
due  them  for  said  lot,  and  that,  when  paid,  the  lot  should  be 
conveyed,  through  a  commissioner  to  be  appointed  by  the 
court,  to  the  parties  entitled  to  the  same,  or  that  the  court 
order  a  conveyance  to  be  made  to  the  proper  parties,  and  that 
the  cross  complainants  be  declared  to  have  a  lien  on  said  land 
for  said  purchase-money,  and  that  the  same  be  sold  to  pay 
said  Hen,  and  ibr  all  other  proper  relief. 

James  M.  Mason,  one  of  the  defendants  to  the  cross  com- 
plaint of  the  heirs  of  Hamilton  and  Taber,  answered  the 
cross  complaint  in  seven  paragraphs :  Ist.  The  general  denial. 
2d.  That  the  purchase-money  for  said  lot  had  been  fully  paid. 
3d.  That  the  claim  is  without  consideration.  4th.  That  the 
cause  of  action  alleged  in  said  cross  complaint  did  not  accrue 
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within  aix  years  and  eighteen  months  next  before  the  com- 
mencement of  this  suit.  5th.  That  said  cause  of  action  did 
not  accrue  at  any  time  within  twenty  years  next  before  the  in- 
stitution of  said  suit.  6th.  That  the  cause  of  action  did  not 
accrue  within  fifteen  years  and  eighteen  months  next  before 
the  commencement  of  said  suit. 

The  seventh  paragraph  of  Mason's  answer  states,  that  he 
is  the  owner  of  said  title  bond  described  in  said  complaint,  a 
copy  of  which  is  filed  witli  the  answer  as  a  part  of  the  same, 
and  that  he  was  such  owner  at  the  commencement  of  this 
suit,  and  is  entitled  to  all  the  rights  of  said  Martha  aod 
Henry  Bliss  therein ;  that  the  purchase-money  had  been  re- 
ceived by  said  Taber  and  Hamilton  ;  that  Martha  Bliss  was, 
in  1854,  put  into  possession  of  said  lot,  and  that  she  and  said 
Mason  have  been  in  the  continuous  possession  of  the  same 
ever  since,  and  have  made  valuable  improvements  thereon, 
costing  over  four  hundred  dollars;  that,  at  the  time  said 
bond  was  assigned  to  him,  Mason,  he  had  no  knowledge  of 
any  claim  on  said  lot  for  unpaid  purchase-money,  but  be- 
lieved the  purchase -money  had  been  paid,  and  therefore  pnr- 
chased  the  same  for  a  valuable  consideration.  He  prays  that 
the  heirs  of  Hamilton  and  Taber  be  estopped  to  claim  any- 
thing, but  that  if  there  shall  be  anything  found  due  them, 
they  he  ordered  to  convey  to  him  upon  payment  of  such  sum. 

The  heir.s  of  Hamilton  and  Taber  demurred  separately  to 
the  third,  fourth,  fifth,  sixth  and  seventh  paragraphs  of  the 
answer  of  Mason  to  their  cross  complaint.  The  demurreis 
were  overruled  and  the  appellants  excepted.  The  appellants 
then  replied  to  the  answer  of  Mason  by  a  general  denial.  To 
the  third  paragraph  of  said  answer,  they  also  replied  specially, 
that  the  claim  set  up  in  their  cross  complaint  was  for  the  pur- 
chase-money due  on  said  lot  mentioned  in  the  original  com- 
plaint, and  that  upon  its  payment  they  are  ready  to  conm-, 
etc.  To  the  seventh  paragraph  of  Mason's  answer,  they  aliio 
replied  specially,  that  at  the  time  the  bond  was  made,  it  was 
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agreed  that  upon  the  payment  of  |500  the  said  Hamilton  and 
Taber  should  convey  said  lot,  etc.,  but  that  through  the  mis- 
take of  the  scrivener  it  was  omitted  and  the  bond  written  as 
the  same  is  set  ibrth  in  the  complaint. 

The  plaintiffs  below  replied  to  the  answer  of  the  appellants 
in  three  paragraphs.  They  also  answered  their  cross  com- 
plaint in  three  paragraphs :  First,  the  general  denial.  Sec- 
ond, payment.  The  third  stated  "  that  said  alleged  debt  ac- 
crued more  than  twenty  years  before  the  commencement  of 
this  suit,  and  was  barred  by  the  statute  of  limitations." 

The  appellants  demurred  to  the  third  paragraph  of  the 
plaintifis'  answer  to  their  cross  complaint.  The  court  over- 
ruled the  demurrer  and  they  excepted. 

The  issues  between  the  appellees  and  the  appellants,  both 
upon  the  original  and  the  cross  complaint,  were,  by  agree- 
ment, submitted  to  a  jury  for  trial,  who  retnmed  a  verdict 
for  the  appellees.  The  appellants  moved  for  a  new  trial.  The 
motion  was  overruled. 

Afterward  it  was  agreed  by  the  parties  that  the  issues  be- 
tween the  plaintiffs  below  and  the  defendants,  other  than  the 
appellants,  should  be  tried  by  the  court.  The  court,  upon 
these  issues,  found  that  the  plaintifl^  owned  two-thirds  of  said 
lot»,  and  that  the  other  third  belonged  to  the  other  appellees. 
Judgment  was  rendered  according  to  the  findiugs. 

The  errors  assigned  involve  the  rulings  of  the  court  upon 
the  demurrers  to  the  answers  of  James  M.  Mason  to  the  cross 
complaint  of  the  appellants,  upon  the  demurrer  to  the  third 
paragraph  of  the  answer  of  the  plaintiffs  below  to  said  cross 
complaint,  and  upon  the  motion  fur  a  new  trial. 

The  appellees  do  not  insist  with  much  earnestness  upon  the 
sufficiency  of  the  fourth  paragraph  of  the  answer  of  James 
M.  Mason  to  the  cross  complaint  of  the  appellants.  It  is 
alleged  that  the  cause  of  action  set  forth  in  the  cross  com- 
plaint did  not  accrue  within  six  years  and  eighteen  months 
next  before  the  commencement  of  the  suit.  If  the  cross  com- 
plaint is  sufficient,  this  answer  is  clearly  bad.     But  the  ap- 
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pellees  insist  that  the  cross  cotnplaiDt  is  insufficient,  and  that 
the  answer,  though  bad,  is  good  enough  for  the  complaint  to 
which  it  is  pleaded. 

The  cross  complaint  admits  that  the  ancestors  of  the  ap- 
pellants made  the  bond  sued  on ;  that  they  owned,  at  the 
time,  the  lot  described  in  the  bond ;  their  sribsequent  death, 
and  that  the  appellants  are  their  heirs.  It  avers  that  the  re- 
cital in  the  bond  as  to  the  payment  of  the  purchase-money  is 
&l3e;  that  the  recital  was  inserted  by  mistake;  that  the 
whole  of  the  purchase-money  for  said  lot  is  unpaid,  and  stilt 
dae,  with  interest  thereon  for  several  years.  It  further  states 
that  some  of  the  appellants  are  minora;  that  the  appellants 
are  ready  and  willing  to  convey  said  lot  to  such  of  the  appel- 
lees as  may  be  entitled  to  the  same,  through  a  commissioner, 
to  be  appointed  by  the  court,  upon  payment  of  the  purchase- 
money. 

The  prayer  of  the  cross  complaint  is,  that  the  appellees  be 
ordered  to  pay  the  purchase-money  that  may  be  found  due, 
or  that,  in  defeult  thereof,  the  lot  may  be  8<.)ld  and  the  pro- 
ceeds applied  to  the  payment  of  said  purchase-money,  and  for 
all  other  proper  relief. 

The  original  complaint  alleged  that  the  piirohase-money 
had  been  paid.  The  suit  was  commenced  b)  compel  the  ap- 
pellants to  transfer  the  title  to  the  lot  to  tlie  appellees.  The 
bond,  which  was  made  a  part  of  the  original  complaint,  and 
also  of  the  cross  complaint,  recites  that  the  purchase-money 
for  the  lot  had  been  paid.  This  the  cross  complaint  contra- 
dicts. The  real  question  between  the  parties  is  as  to  the  pay- 
ment of  the  purchase- money.  The  recital  of  its  payment  in  the 
title  bond  did  not  estop  the  appellants  to  allege  the  contrary. 
Bigelow  on  Estoppel,  p.  281,  says:  "It  has  been  settled 
for  many  years  that  the  acknowledgment  in  a  deed  of  convey- 
ance of  the  receipt  of  the  consideration  is  not  conclusive,  but 
may  be  explained  or  disputed."  This  is  not  questioned,  but  the 
appellees  insist  that  no  action  can  be  maintaine<1  by  the  ap- 
pellants upon  the  bond  for  the  purchase-money,  until  it  is  re- 
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formed  b^  striking  out  the  recital,  whicli  is  alleged  to  have 
been  inserted  by  mistake.  We  are  referred,  in  support  of 
this  proposition,  to  the  case  of  Conger  v.  Parker,  29  Ind.  380. 
We  think  the  case  not  in  point.  By  the  terms  of  the  deed 
in  the  case  cited,  the  growing  crops  and  lence  rails  passed  to 
the  grantee.  The  deleudant  claimed,  that,  by  the  original 
agreement,  the  crops  and  fence  rails  had  been  reserved  to  him, 
bat  that  the  reser^'&tion  had  been  omitted  from  the  deed  by 
mistake.  The  court  held  that  the  defendant  could  not  avail 
himself  of  the  reservation  without  reforming  the  deed.  It 
would  hardly  be  pretended  that  iu  this  case  the  appellants 
could  Dot  defeat  the  suit  by  proof  of  the  non-payment  of  the 
purchase-money.  But,  aside  from  this,  it  can  not  be  said  that 
the  cross  complaint  is  founded  upon  the  bond.  The  legal 
title  to  the  lot  is  in  the  appt'llante.  They  hold  the  title  as 
security  for  the  payment  of  the  purchase -money,  which  they 
allege  to  be  unpaid.  The  recital  in  the  bond  simply  operates 
as  evidence  of  the  payment  of  the  purchase-money,  but  may 
be  explained  or  contradicted.  The  object  of  the  cross  com- 
plaint is  to  compel  the  payment  of  the  purchase-money,  or 
foreclose  the  equity  of  the  appellees  in  the  lot. 

In  determining  the  sufficiency  of  the  cross  complaint,  we 
must  take  the  averment  of  the  non-payment  of  the  purchase- 
money  as  true.  This  being  grante<l,  we  think  it  sufficient.  It 
may  be  said  that  no  deed  has  been  tendered ;  but  this,  under 
the  peculiar  circumstances  of  this  ease,  was  not  necessary.  It 
is  enough  that  appellants  aver,  as  they  do,  a  readiness  and 
willingness,  upon  the  settlement  of  the  disputed  question  z^  to 
the  payment  of  the  purchase-money,  to  convey,  through  a 
commissioner,  the  title  claimed  by  the  appellees.  They  pro- 
pose to  transfer  the  title  demanded  by  the  appellees,  and  in 
the  precise  way  in  which  they  seek  it.  If  the  latter  are  un- 
willing to  accept  the  title,  appellants  may,  the  pnrcha«e-ranney 
not  being  paid,  foreclose  their  equity  in  the  lot.  McCa«{in 
v.  The  Stale,  ex  rel.  Eoang,  44  Ind.  151 ;  Amory  v.  Reifly, 
9  Ind.  490.     The  court  erred  in  overruling  the  demurrer  of 
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the  appellants  to  the  fourth  paragraph  of  the  answer  of  James 
Mason  to  their  cross  complaint. 

The  court  also  erred  in  overruling  the  demurrer  to  the  siith 
paragraph  of  said  Mason's  answer  to  the  appellants'  cross 
complaint.  This  paragraph  avers  that  the  cause  of  action 
stated  in  the  cross  complaint  diii  not  accrue  within  fiftnii 
years  next  before  the  commencement  of  the  suit.  Tiie  beta 
stated  constituted  no  bar  to  the  cross  action. 

We  are  also  of  opinion  that  the  third  paragraph  of  tlie  an- 
swer of  the  plaintiffs  below  to  the  cross  complaint  is  insuf- 
ficient, and  that  the  court  erred  in  overruling  thedemurrer  to 
it.  Upon  the  fecta  stated  in  the  cross  complaint,  the  posses' 
aion  of  the  appellees  was  not  adverse  to  the  appellants.  The 
former  held  in  subordination  to  the  title  of  the  latter.  The 
possession  of  the  appellees  gave  them  no  title ;  they  still  held, 
at  most,  but  an  equitable  interest  in  the  laud.  The  legal  title 
was  still  in  the  appellants.  The  answer  is,  that  the  debt  al- 
leged did  not  accrue  within  twenty  years.  Does  it  follow 
upon  the  facts  stated,  that  if  the  purchase-money  had  been 
due  for  twenty  years,  they  must  surrender  their  title  to  the 
delinquent  debtor,  without  any  relief?  Might  they  not  ask, 
upon  the  fects  stated  in  the  cross  complaint,  that  the  equity 
insisted  upon  bythe  appellees  should  be  liable  for  the  purchase- 
money  ?  or,  if  the  appellees  refuse  to  pay,  that  the  legal  title 
retained  hy  them  as  security  for  the  debt,  should  be  quieted 
as  gainst  such  equity?  We  are  inclined  to  the  opinion  that 
the  appellants  might  insist  upon  such  relief. 

la  the  case  of  Bennett  v.  Welch,  25  Ind.  140,  this  court, 
in  speaking  of  a  counter-claim  or  cross  complaint,  in  some 
respects  not  unlike  this,  says  i  "And  there  can  be  no  doubt 
that  the  delay  in  the  case  before  us  was  abundantly  suf- 
ficient to  have  justified  the  appellee  in  regarding  the  purchase 
as  having  been  abandoned.  But  by  seeking  to  enforce  it,  he 
preserved  its  vigor  for  his  own  benefit,  and  it  would  not 
be  creditable  to  our  jurisprudence  if  he  could  be  sustained  in 
saying  that  he  shall  nevertheless  be  discharged  from  its  per- 
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formance  by  his  owd  mere  volition.  While  aeeking  to  com- 
pel a  specific  perfornmnce,  aod  coDtiouing  thereby  to  admit 
ao  obligation  to  perform  oq  his  part,  his  acts  were  certainly 
inconsisteDtwith  an  intention  to  object  to  doing  so  on  account 
of  the  lapse  of  time,  and  this  must  be  deemed  a  waiver  of  that 
objection." 

Here  the  appellees  are  insisting  upon  a  specific  performance 
of  the  contract.  They  thereby  admit  their  liability  to  per- 
form OD  their  part.  They  must  be  deemed  to  have  waived  all 
objection  on  account  of  the  lapse  of  time.  The  demurrer  to 
the  third  paragraph  of  the  answer  of  the  plaintiffs  below  to 
the  cross  complaint  should  have  been  sustained. 

As,  ibr  these  errors,  the  case  must  reversed,  it  is  unneces- 
sary to  examine  other  questions  in  the  record. 

Per  Curiam. — It  is  ordered  that,  upon  the  foregoing  opin- 
ion, the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellees. 


Ho.  9286. 
NrcKLKS  V.  Pearson. 

Attowiey. — Negligenet. — Complaial. — A  complaint  by  a  client  agninst  an 
attorney,  aTerring  that  upon  a  note  in  hU  iiands  for  coliection,  contain- 
ing no  waiver  of  appraisement  laws,  hia  attorney  obtained  a  judgment 
with  such  waiver,  in  coosequence  of  wliich  the  property  of  the  debtor, 
worth  $3,000,  was  aold  for  $306,  leaving  the  debtor  insolvent  and  {1,200 
of  the  judgment  unsatiBfied  and  worthless,  and  that,  if  the  judgment  had 
been  without  the  waiver,  the  property  sold  would  have  yielded  enough 
to  satisfy  the  judgment,  is  insufficient  on  demurrer. 

From  the  lawrence  Circuit  Court. 

Q.  Putnam,  W.  R.  Gardiner  and  S.  H.  Taylor,  for  appellant. 

G.  W.  Friedky,  E.  D.  Pearson,   Martin  and  S.  D. 

JLuckdt,  for  appellee. 


428  SUPREME  COURT  OP  INDIANA, 

NicklcsB  11.  Pearson. 

Fkanklin,  C. — Appellant  sued  appellee  as  an  attorney, 
for  negligence  in  the  collection  of  a  note. 

The  complaint  avers  that  on  the  6th  day  of  August,  1870, 
appellee  owned  a  judgment  against  appellant,  and  to  secure 
the  payment  of  said  Judgment,  appellant  assigned  to  appellee 
as  collateral  security  a  note  on  one  Roby ;  that  appellee  was 
to  collect  the  same,  satisfy  the  judgment  out  of  the  proceeds 
and  pay  the  surplus,  after  deducting  his  attorney's  fees,  ttr 
appellant ;  that  the  amount  of  the  note  was  in  excess  of  the 
amount  of  the  judgment.  Appellee's  receipt  for  the  note  as 
collateral  security  contained  a  stipulation  that  his  judgment 
should  bear  ten  per  cent,  interest.  The  note  was  dated  Au- 
gust 3d,  1870,  and  due  one  day  aft:er  date.  That  Roby  at 
that  time  held  and  owned  property  out  of  which  the  amount 
of  the  note  could  have  been  made.  That  the  note  was  exe- 
cuted without  any  waiver  of  valuation  or  appraisement  laws. 
That  at  the  August  term,  1870,  of  the  Daviess  Circuit  Court, 
said  appellee  took  judgment  on  said  note  for  $1,510.25,  bear- 
ing ten  per  cent,  interest,  and  procured  the  same  to  be  ren- 
dered waiving  relief  from  valuation  or  appraisement  laws, 
and  on  the  20th  of  Septemlier,  1870,  caused  an  execution  to 
issue  on  the  same,  collectible  without  relief  from  valuation 
or  appraisement  laws,  and  eansod  the  same  to  be  levied  upon 
one  complete  portable  steam  saw  mill,  with  all  the  machiIte^^' 
and  appurtenances  thereunto  belonging,  which  was  of  the 
value  of  $3,000,  and  other  property  of  the  \'alue  of  |60, 
which  was  by  the  sheriff,  on  the  19th  of  December,  1870,  sold 
to  one  James  Wilson  for  the  t^gregate  sum  of  $306,  which 
was  all  the  property  owned  by  said  Roby,  at  the  time  of  said 
assignment  or  since,  and  who  has  since  said  sale  remained  in- 
solvent. That  the  whole  of  the  proceeds  of  said  sale  was 
consumed  in  the  payment  of  the  costs  in  the  case.  That  if 
Said  judgment  had  been  so  rendered  as  to  require  said  prop- 
erty to  be  appraised,  it  would  have  sold  at  two-thirds  of  its 
appraisement,  and  for  more  than  enough  to  have  paid  the  fiill 
amount  of  said  judgment  on  said  note ;  that  said  purchaser 
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would  have  bid  and  paid  therefor  the  sum  of  |2,000.  That 
said  appellee  holds  both  of  said  judgmeots  in  his  owd  name. 
That  by  the  negligent  acts  of  appellee  in  having  said  judg- 
ment so  rendered  and  said  property  sold  without  appraise- 
joent,  he  has  lost  the  whole  amount  of  said  note.  And  he 
prays  for  satisfaction  of  appellee's  judgment  against  him,  and 
that  he  have  judgment  against  appellee  for  the  residue,  in  the 
sum  of  (3,000,  in  damages. 

A  demurrer  was  sustained  to  this  complaint,  and  that  pre- 
sents the  only  question  for  consideration. 

There  can  be  no  question  as  to  an  attorney's  liability  for 
damages  resulting  from  a  want  of  ordinary  care  and  dili- 
gence in  the  management  of  his  client's  business.  R&Uy  v. 
Gavanaugh,  29  Ind.  435;  Walpol^e  Adm'r  v.  (hrliaU,  32 
Ind.  415;  SkiUen  v.  WaUace,  36  Ind.  319. 

In  the  ease  at  bar,  want  of  timely  diligence  in  the  prose- 
cution of  proceedings  to  collect  the  note  is  not  complained  of, 
but  the  only  complaint  made  is  as  to  the  manner  in  which  the 
judgment  was  rendered,  requiring  execution  thereof  to  be 
made  without  the  benefit  of  appraisement  laws. 

The  appraisement  laws  were  passed  for  the  benefit  of  the 
debtor  and  not  the  creditor.  And  we  can  not  see  how  it 
<M}uld  be  considered  as  ordinary  or  gross  negligence  in  an 
attorney,  while  representing  the  interest  of  the  plaintiff,  to 
take  a  judgment  collectible  without  regard  to  the  appraise- 
ment laws,  when  it  should  have  been  rendered  subject  to  the 
appraisement  laws. 

The  error  was  in  favor  of  the  plaintiff  and  not  against  him. 
And  it  was  his  own  fiiult  if  he  permitted  the  property  to  pass 
into  the  handsof  a  stranger  without  realizing  more  from  the  sale. 

It  would  be  a  strange  theory  of  the  law  to  hold  an  attor- 
ney liable  to  his  client  in  damages  for  every  advantage  that 
he  might  secure  for  his  client,  by  mistake  or  otherwise,  in  the 
management  of  his  business.  We  do  not  think  that  such  a 
theory  is  sanctioned  by  precedent  or  practice. 

We  think  the  complaint  does  not  state  fects  sufficient  to 


430  SUPREME  COURT  OF  INDIANA, 

Hackler  etoLv.  The  State,  tx  rd.  Coleman  tt  oL 

constitute  a  cause  of  action.  There  was  no  error  in  sustain- 
ing the  demurrer  to  it. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 


Hackler  bt  al.  v.  The  State,  ex  eel.  Colemas  et  ai, 

SuPKBME  CoOBT. — Eiiidenet. — Pfaxliee. — Where  there  la  evidence  in  the 
record  tending  to  Bupport  the  finding  of  the  court  below,  the  Supreme 
Court  will  not  weigh  it  to  determine  ita  BufGciencT. 

Sake. — Jmlice  of  lie  Peace. — Breaches  of  Bond. — Omitted  AUega&m. — In  u 
action  upon  the  bond  of  a  justice  of  the  peace,  the  complaint  alleging  u 
breaches  his  conveteion  of  money  collected  on  judgments  and  hisfailaie 
to  bring  Buit  npon  claims,  evidence  of  his  collection  of  monej'  for  Ilie 
plaintitfH  without  process  is  not  ndmisBible. 

From  the  Daviess  Circuit  Court. 

J.  W.  Ogden  and  G.  L.  Thorp,  for  appellants. 

J.  M.  Van  Trees  and  J.  W.  Burton,  for  appellees. 

\  BiCKNELL,  C.  C. — This  was  a  suit  upon  the  official  bond 

of  a  justice  of  the  peace. 

Two  breaches  were  assigned : 

1st.  That  the  relators  placed  in  the  hands  of  thejnsticefor 

collection,  a  large  amount  of  notes,  clums,  accounts  and  de- 

niands,  for  a  large  portion  of  which  said  justice   rendered 

judgments,  collected  the  money  thereon,  and  converted  the 

same  to  his  own  use. 

i  2d.  That  for  a  large  amount  of  the  notes,  accounts,  claims, 

I  and  demands,  so  as  aforesaid  placed  by  the  relators  in  the 

i  hands  of  said  justice  for  collection,  with  instructions  to  issue 
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summonB  thereon,  the  persons  owing  the  same  were  good,  re- 
sponsible and  solvent,  and  resided  within  the  jurisdiction  of 
the  justice,  and  so  remained  for  five  years,  but  havesiuce  be- 
come insolvent,  and  by  the  neglect  and  failure  of  said  Justice 
to  issue  aummons,  and  render  judgment  and  collect  said  notes, 
accounts,  claims  and  jjemands,  within  n  reasonable  time,  the 
same  have  been  wholly  lost  to  the  relators,  and  that  defend- 
ant, although  often  requested,  has  refused  to  pay  over  or  ac- 
count for  said  claims. 

The  defendant,  the  justice,  answered  in  five  paragraphs: 

Ist.     The  general  denial. 

2d.  That  the  amount  collected  by  suit  and  judgment  was 
$539.23,  of  which  only  $360.07  was  paid  to  defendant ;  that 
the  remainder,  to  wit,  $179.16,  was  paid  by  the  parties  to  the 
relators;  that  $381.22  was  collected  by  defendant  without 
process,  and  paid  to  plaintiffs  before  the  commencement  of 
this  suit;  that  by  order  of  plaintiffs  defendant  gave  up  to 
Samuel  Hyatt  $149.47  of  said  notes  and  claims,  and  that  the 
rest  of  said  claims,  to  wit,  $242.99,  he  has  not  been  able  to 
collect,  and  now  offers  to  bring  them  into  court  and  surren- 
der them  to  plaintiffs ;  and  that  of  this  "  last  batch  of  claims, 
the  plaintifFs  themselves  have  collected $84.53,  the  remainder 
being  insolvent  or  barred  by  the  statute  of  limitations." 

3d.  Many  of  the  claims  were  of  doubtful  solvency,  and 
plainti^  instructed  defendant  to  use  his  discretion  as  .to 
the  manner  of  collecting  the  same,  so  as  not  to  incur  costs  in 
litigating  insolvent  claims ;  that  hebrought  suit  on  such  claims 
as  he  deemed  worth  litigating,  and  collected  on  judgments, 
$360.07,  which  he  paid  over. 

4th.  That  plaintiffs  agreed  to  pay  hira  ten  per  cent,  for  all 
he  might  collectwithont  process,  andhedid  so  collect  $381.22. 
for  which  plaintiffs  now  owe  him  $38.12,  which  is  long  past 
due  and  unpaid. 

5th.  A  set-off  of  $21,75  for  costs  due  and  expenses  paid. 

The  surety  on  the  bond  answered  the  complaint  in  two  par- 
agraphs: 
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1st.  A  general  denial. 

2d.  Paymeot  by  the  justice  before  suit  brought. 

The  plaintifn^  filed  replies  iu  dcuial  of  each  of  the  foregT>- 
ing  special  defences. 

The  issues  were  tried  by  the  court  withouta  jury;  there  wss 
a  finding  for  the  plaintiffs  for  $350 ;  the  defendants'  motion 
for  a  new  trial  was  overruled,  and  judgment  was  rendered  upon 
the  finding. 

The  defendants  appealed.  The  error  assigned  is  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  are : 

1.  That  the  damages  are  excessive. 

2.  The  amount  of  the  recovery  was  too  large. 

3.  The  finding  is  not  sustained  by  sufficient  evidenue. 

4.  The  finding  is  against  the  evidence. 

5.  The  finding  is  against  the  law  and  the  evidence, 

6.  The  finding  is  contrary  to  law  because  of  error  of  law 
occurring  at  the  trial,  and  excepted  to  by  defendant  at  the 
time,  to  wit,  in  allowing  the  plaintiffs  to  introduce  evidence  to 
show  that  defendant  had  collected  money  on  the  accounts  and 
notes  mentioned  in  exhibit  B  of  plaintifi'  complaint, by  other 
than  legal  process. 

The  appellants,  in  their  brief,  say  that  the  reasons  set  forth 
in  the  first,  second,  third,  fourth  and  fiflh  causes  for  a  new 
trial,  are  substantially  the  same.  The  real  question  is,  whether 
the  finding  is  sustained  by  the  evidence.  We  have  examined 
the  testimony ;  there  is  evidence  tending  to  support  the  find- 
ing, and  where  that  is  the  case,  this  court  can  not  weigh  the 
testimony.  This  rule  is  so  well  established,  that  no  decision 
need  be  cited  in  its  support. 

As  to  the  sixth  reason,  the  first  breach  alleged  was  for  con- 
verting  to  the  use  of  the  justice,  and  foiling  to  pay  over  to 
the  plaintiffs,  money  collected  on  judgments. 

The  second  breach  alleged  was  for  failing  to  bring  suit  upon 
claims  which  might  have  becu  collected  by  suit. 

Neither  of  these  breaches  relates  to  or  chains  that  any  money 
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■was  collected  by  the  justice  witboat  process,  and  it  was,  there- 
fore, error  to  admit,  over  the  defendants'  objection,  evidence 
of  mosey  collectfid  without  process.  There  was  no  breach 
allied  under  which  such  evidence  was  admissible. 

For  this  error,  the  judgment  must  be  reversed. 

Pke  Cckiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  it  is  hereby  reversed,  at  the  costs  of  the  appellees. 


No.  8566. 
Fay  v.  BtJBDnr. 


CoimtAcr. — DntovndMK  (^  ifind. — The  contract  of  an  inMne  penon, 
whose  diubility  fau  not  been  j  ad  icially  determined,  is  voidable  00)7, 
uid  not  Toid. 

SiUO. — Diaaffimaaa. —  Whtn  Omtrad  nf  Intane  IhtonviB  tiotbe  Stt  AtitU. — 
An  inaane  person,  anlesahis  insanity  hod  been  judicially  declared  before 
the  contract  was  made,  has  not  the  same  unqualified  right,  as  an  infant 
or  married  woman,  to  diaaffirm  his  contract ;  and  when  there  is  nothing 
in  his  appearance,  convereatioa  or  conduct  to  indicate  his  mental  in- 
capacity, and  he  makes  a  contract  with  one  withoutno^ce  of  his  condi- 
tion, which  is  in  itself  fair  and  just,  and  such  contract  becomee  so  far 
executed  that  the  parties  can  not  be  placed  instotu  9uo,the  contract  will 
not  be  set  aside. 

8ake.— CAuttd  Mortgagt.— TUle  to  Rmperig.— Fbmttnon.— Demand.— Bt- 
plain. — A  chattel  mortgage  executed  by  an  insane  person,  whoee  mental 
unsoundness  has  not  been  judicially  determined,  will  vest  the  title,  and, 
after  default  in  the  condition,  the  right  of  possession  of  the  cbattet  in 
the  mortgagee ;  and  actnal  possession  obtained  nnder  it  can  not  be  made 
wrongful  without  a  disafGrmance.  In  such  case,  there  must  he,  there- 
fore, a  disaffirmance  before  an  action  can  be  maintained  to  recover  tlie 
chattel  from  the  mortgagee. 

Sake.— &mAZe,  that  a  party  to  a  contract  should  not  be  allowed  to  disaffirm 
on  account  of  insanity,  without  restoring  what  he  had  received,  or 
oBering  to  make  compensation  therefor,  if  the  other  party  acted  in  good 
faith,  and  the  contract  itself  was  fair. 
Vol..  81.— 28 
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Saks. — Iiulmdimt. — Burden  of  I^vi^.--8lulting  i/BvrdeH. — In  anactionb^ 
Uie  mortgagor  of  a  chatl«],  to  rec07er  possession  on  the  gronnd  of  his 
insanity  wheD  he  made  the  mortgage,  it  was  not  error  to  instnict  "That 
the  plaintiff  must  have  established,  bj  a  preponderance  of  evideDce, 
that  he  was  insane  at  the  time  he  execnted  the  note  and  mortgage,"  nor 
in  refusing  to  instruct  "That  if  the  plaintiff  had  established  \tj  a  pre- 
ffonderance  of  the  evidence,  that  he  tras  of  unsoand  mind  prior  to  the 
making  of  the  chattel  mor^ge,  then  the  burden  of  proof  is  cast  upon 
the  defendant  to  show  that  the  plaintiff  was  of  sonnd  mind  at  the  tine," 
etc.    The  burden  of  proving  insanity  is  on  the  one  who  alleles  it. 

Quart,  whether  it  is  quite  accurate  to  say  that  the  burden  of  a  particolar 
affirmative  issue  ever  shifts  in  the  couise  of  the  trisl  from  one  p*itj  to 
the  other. 

From  the  Benton  Circuit  Court. 

M.  H.  Waiker,  D.  Bmith  and  /.  H.  Phares,  for  appellaot. 

R.  C.  Gregory  and  W.  B.  Cfregory,  for  appellee. 

Woods,  J. — Complaint  in  two  paragraphs  for  the  wrong- 
Ail  taking  and  detention  of  personal  property. 

The  first  paragraph  is  in  the  common  form  and  need  not 
be  further  noticed.  The  principal  questions  in  the  case  arise 
upon  the  alleged  error  of  the  circuit  court  in  overruling  die 
appellant's  demurrer  fur  want  of  &ct8  to  the  second  para- 
graph of  answer  to  the  second  paragraph  of  the  complaint. 

There  is  a  third  paragraph  which  alleges  an  unlawful  eon- 
veraioD  of  the  property,  but  no  question  arises  under  it. 

The  following  are  the  substantial  averments  of  the  second 
paragraph,  to  wit :  That  the  plaintiff  is  the  owner  and  law- 
fully entitled  to  the  following  described  persooal  property 
(description),  which  has  not  been  taken  by  virtue  of  any  writ, 
etc. ;  but  the  same  has  been  wrongfully  taken  and  is  unlaw- 
fully detained  by  the  defendant  under  color  of  a  pretended 
sham  and  void  chattel  mortgage,  executed  by  this  plaintiff  to 
the  defendant,  on  the  7th  day  of  January,  1878,  to  secure  the 
payment  of  a  promissory  note  of  the  same  date,  for  one  hun- 
dred and  twenty  dollars,  payable  one  year  after  date ;  that 
the  plaintiff,  when  he  made  the  note  and  mortgage,  was  of 
unsound  mind  and  wholly  incapable  of  understanding,  and 
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did  not  understand  the  nature,  purport,  contents  and  mean' 
ing  of  said  instruments;  that  he  has  now  so  &r  recovered 
the  use  of  his  nental  fiiculties  as  to  be  able  to  comprehend 
the  ordinary  a&irs  of  life,  and  to  make  contracto  and  to 
maintain  and  prosecute  this  suit  in  his  own  behalf;  that  the 
defendant  well  knew  that  the  plainti£f  was  "  utterly  insane  " 
8t  the  time  he  made  said  note  and  mortage  to  her,  but,  for 
the  fraudulent  purpose  of  obtaining  bis  signature  to  said  pa- 
pers, she  combined  and  conspired  with  one  Lamb,  and  they 
by  fraud  and  fidse  representations  procured  the  plaintiff  to 
sign  and  deliver  the  note  and  mortgage,  which  fraud  and 
folse  representations  were,  that  the  note  and  mor^;age  were 
without  consideration,  and  that  the  defendant  threatened  to 
take  and  drive  away  said  property  and  appropriate  it  to  her 
own  use,  unless  the  plaintiff  complied  with  her  request,  and 
have  bint  sent  to  the  ipsane  asylum ;  and  but  for  these  things, 
and  his  mental  unsoundness  and  incapacity  to  understand  the 
ordinary  afi&irs  of  life,  he  would  not  have  signed  the  note 
and  mortgage ;  that  they  were  given  without  any  considera- 
tion whatever,  and  by  reason  of  the  premises  are  invalid. 
Wherefore  he  prays  that  he  may  recover  said  property,  or  if 
the  defendant  has  disposed  of  it,  then  its  value. 

The  answer  in  question  is  to  the  effect,  that  if  the  plaintiff 
was  of  unsound  mind  when  he  made  the  note  and  mortgage, 
the  defendant  was  ignorant  of  the  &ct ;  that  at  that  time  the 
plaintiff  appeared  to  be  rational  and  competent  to  transact 
ordinary  business;  that  the  defendant  had  known  him  for  five 
years  or  more,  and  during  all  that  time  his  soundness  of  mind 
was  not  questioned  to  the  defendant's  knowledge  until  a  short 
time  prior  to  his  bringing  this  suit,  and  then  suspicion  of 
such  unsoundness  of  mind  arose  only  from  the  publication 
of  the  matter  by  the  plaintiff  himself;  that  said  note  and 
mortgage  were  executed  for  a  balance  due  the  defendant  from 
the  plaintiff  of  unpaid  rent  for  siity-five  acres  of  good  ferm- 
ing  lands,  with  buildings,  in  Benton  county,  which  the  de- 
fendant had  leased  to  the  plaintiff  for  a  term  extending  from 
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March  Ist,  1877,  to  February  28th,  1878,  for  650  bi^hels  of 
corn  or  the  value  thereof  in  money,  payable  January  1st, 
1878;  that  the  defendant  accordingly  took  and  held  posses 
sion  of  the  &mi  for  the  entire  terra  aforesaid,  and,  in  a  settle- 
ment subsequently  made  between  them,  the  plaintiflj  having 
chosen  to  pay  the  rent  in  money,  made  said  note  for  the  bal- 
ance due  the  defendant;  that  the  plaintiff  is  a  fiinner  and 
had  always  pursued  that  business  for  the  support  of  himself 
and  &mily,  and  the  use  and  occupation  of  farm  land  was  to 
him  a  necessity ;  that  in  all  of  the  defendant's  transactions 
with  him,  she  acted  in  good  Jaith,  and,  the  plaintiff  having 
had  the  full  enjoyment  of  the  lease  for  the  time  aforesaid,  the 
parties  can  not  now  be  placed  tn  ataiu  quo.     Wherefore,  etc 

This  answer  showB  that  the  note  and  mortg^e  were  made 
upon  a  sufficient  valuable  consideration ;  and,  aside  from  the 
alleged  unsoundness  of  the  plaintiff's  mind,  the  charge  of 
fraud,  as  stated  in  the  complaint,  is  in  terms  too  general  to 
be  of  significance.  The  question  upon  the  demurrer,  there- 
fore, comes  to  this :  The  plaintiff  was  of  ansonnd  miod,  but 
the  fact  was  not  apparent  or  known  to  the  defendant,  who 
leased  him  her  &rm  for  one  year.  He  took  and  enjoyed  the 
possession,  made  a  settlement  and  executed  his  note  to  the 
defendant  for  tlie  balance  of  the  rent,  and  to  secnre  its  pay- 
ment executed  a  chattel  mortgage  upon  the  property,  which 
he  now  seeks  to  recover.  The  possession  of  the  defendant 
was  obtained  and  held  solely  under  color  or  by  virtue  of  die 
mor^ge,  and  was  rightful,  unless  the  alleged  unsoundness 
of  the  plaintiff's  mind  made  it  wrongful.  It  is  not  averred 
that  before  bringing  the  action  the  plaintiff  had  made  a  de- 
mand for  the  property,  or  had  done  any  other  act  to  notify 
the  defendant  that  he  had  elected  to  disaffirm  his  note  or 
mortgage. 

If  the  pleader  bad  been  content  to  abide  by  the  general 
averments  of  ownership  and  right  of  possession  in  the  plain- 
tiff, and  the  unlawful  taking  and  detention  by  the  defendant, 
the  par^raph  would  have  been  good,  and  the  question  one 
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of  proof,  but  as  he  chose  to  aver  the  fiicts  specially,  the  ques- 
tion of  the  legal  effect  of  the  fects  stated  is  presented. 

Upon  these  tacts,  it  seems  clear,  upon  authority  as  well  as 
reason,  that  the  plaiutiff  was  not  entitled  to  recover.  It  is 
now  the  well  settled  doctrine  of  this  court,  that  the  contracts 
of  the  unsound  in  mind,  whose  incapacity  has  not  been  judi- 
cially deteratined,  are  not  void,  but  only  voidable,  and  may, 
upon  the  removal  of  the  disability,  or  by  the  act  of  a  law- 
fully appointed  guardian,  he  disaffirmed  or  ratified.  Mussel- 
man  V.  Cravens,  47  Ind.  1,  and  cases  cited ;  Nvshol  v.  Uumas, 
53  Ind.  42 ;  Freed  v.  -Brown,  56  Ind.  310 ;  Wray  v.  Otandier, 
64  Ind.  146;  HarderJtrook  v.  Sherwood,  72  Ind.  403;  jSoAuf 
V.  Ransom,  79  Ind.  458. 

If  the  contract  in  respect  to  the  party  of  unsound  mind  is 
wholly  executory,  no  act  of  disaffirmauce  is  necessary,  and 
the  incapacity  may,  of  course,  be  pleaded  in  defence  to  the 
action  by  the  other  party,  or  his  assignee. 

But  if  the  contract  has  been  performed,  or  if  the  consider- 
ation has  been  paid,  or  the  possession  of  property  parted  with, 
under  the  contract,  by  the  party  under  disability,  there  must 
be  an  act  of  disaffirmance  before  the  other  party  can  be  put 
in  die  wrong,  aud  a  complete  right  of  action  established  to 
recover  the  consideration  so  paid,  or  the  possession  of  prop- 
erty which  had  been  surrendered  or  taken  away  under  the 
contract  or  deed.     Cases,  eupra. 

The  execution  of  a  chattel  mortgage  vests  the  title  to  the 
chattel  at  once  in  the  mortgi^ee,  not  absolutely,  indeed,  but 
on  a  condition  subsequent ;  and  unless  it  is  otherwise  stipu- 
lated, the  right  of  possession  follows  the  right  of  property. 
If  there  be  such  a  stipulation,  the  right  of  possession  follows 
the  right  of  property  upon  a  breach  of  the  condition.  Jones 
Chattel  Mortgages,  section  426. 

The  plaintiff  does  not  allege  that  he  had  been  adjudged  to 
be  non  compos.  This  Ijeing  so,  his  mortgage  was  not  void, 
and,  until  disaffirmed,  it  justified  the  taking  and  holding  of 
possession  of  the  property  by  the  appellee.     It  follows  that, 
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if  otherwise  good,  the  second  paragraph  of  the  compltunt  U 
bad,  because  it  does  not  allege  a  disaffirmance  before  brbg- 
ing  the  action. 

But  the  question  arises,  and  may  as  well  be  considered  here 
as  upon  the  instructions,  which  also  present  it,  whether,  npon 
the  fiicts  stated  in  the  answer,  the  plaintiff,  though  of  unsouDcl 
mind  when  he  made  the  note  and  mortgage,  had  the  unquali- 
fied right  to  disaffirm  and  set  them  aside. 

Counsel  for  the  appellaot  insist,  that  once  the  insanity  of  a 
party  to  a  contract,  of  whatever  character,  is  conceded,  tie 
right  to  disaffirm  is  absolute ;  while  counsel  for  the  appellee 
contend,  as  the  court  below  instructed,  that  "  The  contracts 
of  persons  of  unsound  mind,  who  are  not  under  guardianship, 
are,  at  most,  only  voidable.  Courts  will  enforce  or  disregard 
such  contracts,  according  to  the  circumstances  of  the  case.  If 
tbere  is  nothing  iu  the  appearance,  conversation  or  actions  of 
^e  person  of  unsound  mind,  indicating  his  mental  incapacity, 
and  if  a  person,  ignorant  of  his  unsoundness  of  mind,  makes 
a  contract  with  him,  taking  no  undue  advantage,  and  if  such 
contract  becomes  so  &r  executed  that  the  parties  can  not  be 
placed  in  the  same  condition  respecting  the  subject-matter  of 
the  contract  that  they  were  in  immediately  before  the  making 
of  such  contract,  the  law  permits  the  contract  to  stand,  and 
will  not  disturb  it  on  account  of  the  mental  incapacity  of  one 
of  the  parties." 

This  is  in  accord  both  with  authority  and  with  reason 
and  conscience.  In  Muaeelman  v.  Chnvetu,  supra,  a  passage 
from  Story  ix  quoted  with  approval,  which  concludes  as  fel- 
lows :  "And  so,  if  a  purchase  is  made  in  good  &ith,  without 
any  knowledge  of  the  incapacity,  and  no  advantage  had  been 
taken  of  the  party,  courts  of  equity  will  not  interfere  to  set 
aside  the  contract,  if  injustice  will  thereby  be  done  to  the  other 
aide,  and  the  parties  can  not  be  placed  in  statu  quo,  or  in  the 
state  in  which  they  were  before  the  purchase."  1  Story  Eq. 
Jur.,  sections  227,  228. 

And  so,  in  1  Chitty  Contracts  (11th  ed.)  191,  it  is  said: 


MAY  TERM,  1882. 


Fay  V.  Bunjitt. 


"  In  like  manDer,  it  has  been  decided,  that  where  a  person 
apparently  of  sound  mind,  and  not  known  to  be  otherwise, 
enters  into  a  contract  for  the  purchase  of  property,  which  is 
Jair  and  bvaafide,  and  which  is  executed  and  completed,  and 
the  subject-matter  of  the  contract  has  been  paid  for  and  faWy  en- 
joyed, and  can  not  be  restored  so  as  to  put  the  parties  in  attUu 
quo;  such  contract  can  not  be  set  aside,  either  by  the  alleged 
lunatic,  or  by  those  who  represent  him.  And  so,  where  the 
plaintiST  had  entered  into  a  contract  for  the  purchase  of  land, 
and  had  paid  adeposit  on  the  parchaae-money,  pursuant  to  the 
conditions  of  sale ;  and  it  appeared  that,  at  the  time  of  the 
contract,  he  was  a  lunatic,  and  incapable  of  understanding  its 
meaning ;  but  that  the  defendant  enteret)  into  the  contract  and 
received  the  money  &ir]y  and  in  good  &ith,  and  without  knowl- 
edge of  the  lunacy :  it  was  held,  that  the  plaintifif  could  not  re- 
cover back  the  money." 

In  Wilder  v.  Wea^a  Edate,  34  Ind.  181,  it  was  said: 
"  It  has  long  been  established  that  a  lunatic,  like  an  in&nt,  is 
liable  for  necessaries  suitable  to  h'is  condition  in  life.  But  the 
more  modern  authorities  go  much  further."  And,  after  quot- 
ing from  Addison  Con.  (6th  ed.)  1033-4,  an  extract  to  the 
same  effect  as  the  foregoing,  the  following  is  added : 

"  We  think  it  may  be  safely  stated,  both  on  principle  and 
authority,  that  where  a  person  apparently  of  sound  mind,  and 
not  known  to  be  otherwise,  and  who  has  not  been  found  to 
be  otherwise  by  proper  proceedings  for  that  purpose,  fiurly 
and  bona  fide  purchases  property  and  receives  and  uses  the 
same,  whereby  the  contract  of  purchase  becomes  so  &r  executed 
that  the  parties  can  not  be  placed  in  ttatu  quo,  such  oontraot 
can  not  afterwards  be  set  aside,  or  payment  for  the  goods  be 
refused,  either  by  the  alleged  lunatic  or  his  representatives." 
See  authorities  collected  by  Bawle  in  Smith  on  Con.  (5th  ed.) 
343-4 ;  LaRue  v.  Gil^mn,  4  Pa.  St.  375 ;  Be<da  v.  See,  10 
Pa.  St.  56 ;  MoHon  v.  Oamroux,  2  Exch.  487 ;  S.  C,  Ewell 
Lead.  Cases,  614 ;  Beavan  v.  McDotmdl,  9  Exch.  309 ;  S.  C, 
10  Exch.  184 ;  Loomis  v.  Spencer,  2  Paige,  153 ;  Campbell  v. 
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Hooper,  3  Stnaifi&G.  153;  Fttzkughv.  1ftfeox,12  Barb.235; 
Peraon  v.  Warren,  14  Barb,  488 ;  Yav^er  v.  Skiwaer,  14  N.  J. 
Eq.  389 ;  Ymmg  v.  ^Uevena,  48  N.  H.  133 ;  McComitk  v. 
lAOler,  85  111.  62 ;  Hasmrd  v.  ^A  ^0  Ired.  Eq.  429 ;  B^rent 
V.  McKeiOM,  23  Iowa.,  333;  Sims  V.  jlfcZure,8  Rich.  Eq. 286; 
Maltkieaam,  etc.  Go.  v.  McMaJton,  38  N.  J.  L.  536 ;  LUux^ 
V.  BuckmaOer,  32  Yt.  658 ;  L<mg  v.  Long,  9  Md.  348 ;  Lia^ 
caster  Go.  Nai'l  Bank  v.  JHoore,  78  Pa.  St.  407. 

It  is  manifest  thut  a  person  of  unaound  mind,  whose  in- 
capacity has  not  been  judicially  determined,  can  act,  wilh  » 
due  regard  for  the  righte  of  others,  be  permitted,  like  aa  in- 
&tit  (except  as  to  necessaries)  or  a  married  woman,  to  esenisfr 
the  privilege  of  disaffirming  his  contracts,  irrespective  of  thelr 
character  and  the  circumstances  under  which  they  were  made. 
'  Every  person  may  well  be  on  his  guard  as  to  whether  he  is 
dealing  with  a  married  woman,  or  an  infimt ;  bat  not  so  as  to 
the  insane  who  afford  do  outward  sign  of  their  incapacity.  IV 
presumption  of  law  Is,  that  any  person  of  mature  years  is  of 
sound  mind,  and  in  the  absence  of  something  in  his  apfear- 
ance  or  conduct  to  indicate,  or  of  some  other  notice  of  the  in- 
capacity, the  person  who  contracts  with  him  &irly  must  be 
protected,  else  there  can  be  no  safety  in  dealing,  one  man  with 
another.     Eberwine  v.  The  Slate,  ex  reL  Kotier,  79  Ind.  266. 

The  issue  was  made  in  the  case  before  us,  and,  by  the  in- 
structions of  the  court,  was  feirly  submitted  to  the  juiy, 
whether  the  defendant  dealt  with  the  plaintiff  in  good  &ith, 
believing  him  to  be  of  sound  mind ;  whether  the  lease  and 
the  note  and  mortgage  were  &ir  and  just  contracts  toward  d>e 
plaintiff;  and  upon  these  points  the  findiug  of  the  jury  vasfor 
the  appellee.  There  was  no  dispute  that  the  appellant  had  oc- 
cupied and  had  the  use  of  the  &rm  during  the  term  of  the 
lease.  He  had  had,  therefore,  the  fiiU  benefit  of  the  contract 
on  his  part,  a  benefit  which  he  could  not  restore  to  the  appel* 
lee,  and  for  which,  therefore,  in  good  conscience,  and  in  order 
to  place  her  in  statu  quo,  he  ought  to  have  made,  or  offered  t» 
ni^e,ajustcompensation.  He  had  in  the  first  instance  givra 
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a  mortgage  to  secure  the  discharge  of  his  obligations  under 
the  lease,  but  instead  of  paying  in  full  the  rent  in  com  or 
money,  as  stipulated,  he  gave  a  note  for  the  amount  uopaid, 
and  a  new  mortgage,  which,  therefore,  was  not  merely  a  secu- 
rity for  a  pre-existing  debt.  It  was  a  substitute  for  the  prior 
security  as  well,  and  under  it,  after  de&ult  in  its  condition, 
the  defendant  had  taken,  sold  and  bid  in  the  mortgaged  prop- 
erty.  And  now,  without  offering  to  make  payment  to  the  de- 
fendant of  a  just  compensation  for  the  use  of  her  &rm,  the 
appellant  disaffirms  the  mortgage,  and  asks  the  court  to  aid 
him  in  recovering  the  property.  There  is  neither  law  nor 
equity  in  the  proposition. 

It  woatd  seem,  on  principle,  that  if  the  defendant  had  dealt 
with  plaintifT,  knowing  his  iucapacity,  be  would  have  had  the 
unqualified  right  to  disaffirm  his  note  and  mortgage,  and  to 
reclaim  hischattels,  leaving  her  to  such  remedy,  if  any,  as  the 
law  could  afford  her,  to  recover  compensation  for  the  use  of 
her  laod.  If  the  lease  of  ihe  farm  was  a  necessity  to  the 
plaintiff,  be  ought,  it  would  seem,  to  be  liable,  in  any  event,  for 
the  &ir  value,  if  not  for  the  agreed  price.  It  has  been  held 
to  1^  anfficient  notice,  where  the  circumstances  known  in  re- 
gard to  the  other's  mental  condition  were  such  as  to  convince  a 
reasonable  and  prudent  man  of  his  insanity,  or  even  to  put  him 
on  inquiry,  by  which  he  might,  if  reasonably  prudent,  have 
learned  the  fact.  Lincoln  v.  BuckmaaUr,  32  Vt.  658.  See  not* 
to  Wirdtaoh'a  Ex'r  v.  Firri  Nat.  Bank,  21  Am.  Law  Reg.  29. 

There  is  apparent  conflict  in  the  cases  upon  the  question 
whether  the  insane  party  to  a  contract  or  deed,  on  resto- 
ration to  his  rig^t  mind,  or  his  guardian  for  him,  may  recover 
what  he  parted  with,  without  restoring  what  he  received  in 
the  transaction.  9ee  McGuire  v.  GaUakan,  19  Ind.  128; 
NicJiol  V.  ITtomas,  supra;  Arnold  v.  Richmond  Iron  Worku,  1 
Gray,  434 ;  Ga>sfm  v.  Soper,  6  Gray,  279 ;  Foes  v.  Hildreth,  10 
Allen,  76 ;  Henry  v.  Fin^,  23  Ark.  417. 

If  determined  upon  principle,  it  would  seem  that  if  the 
other  party  to  the  contract  entered  into  it  in  good  feith  and  with- 
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out  notice  of  the  incapacity,  and  the  contract  itself  was  ^r^ather 
an  actual  restoration  would  be  necessary,  or,  if  that  had  be- 
come impossible,  a  just  compensation  instead ;  and  if  neither 
restoration  nor&ircompensation  could  be  accomplished,  thm, 
under  the  rule  already  stated,  a  disaffirmance  would  not  he 
permitted. 

If  the  other  party  to  the  transaction  had  notice  of  the  dis- 
ability, or  the  contract  was  nn&ir  or  fraudulent  on  his  part, 
the  party  who  had  been  under  disability,  except  in  case  of  a 
contract  for  necessaries,  should  be  allowed  to  disaffirm  upon 
restoring  or  offering  to  restore  what  he  had  received,  or  so 
much  of  it  as  remained  in  his  possession  or  control  after  (he 
ftisability  was  removed,  and  after  he  had  become  fully  in- 
formed in  reference  to  the  contract  and  his  rigbts  and  obliga- 
tions under  it;  but  further  than  this,  he  should  not  in  sodi 
«ase  be  required  to  restore  or  make  compensation  for  whit 
he  had  received.  If  what  he  had  received  had  been  con- 
verted into  something  else,  yet  in  bis  possession,  he  on^t 
perhaps  to  surrender  that  to  the  other  party. 

These  subjects,  however,  must  be  regarded  as  open  for 
further  consideration,  as  the  questions  may  arise.  They  Are 
not  directly  involved  here. 

It  is  insisted  that  the  court  erred  in  instructing  "  that  the 
plaintifT  must  have  established  by  a  preponderance  of  evi- 
dence that  he  was  insane  at  the  time  he  executed  the  note 
and  mortgage."  "  We  have  complained  of  this  instruction," 
says  counsel,  "  because  there  is  evidence  in  the  record  tend- 
ing to  show  that  he  was  insane  prior  to  the  execution  of  the 
note  and  mortgage,  and  the  presumption  of  law  is^  that  the 
same  condition  of  mind  continues." 

There  was  no  error  in  the  instruction.  The  presumption 
spoken  of  does  not  affect  the  burden  of  the  issue.  The  plain- 
tiff was  bound  to  prove  his  insanity  at  the  time  of  mak- 
ing the  contract.  This  he  might  do  by  proving  a  prior  in- 
sanity of  a  character  which  was  likely  to  continue,  and  the 
instruction  says  nothing  to  the  contrary. 
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The  appellant  asked  the  court  to  instruct  that  "  If  the 
plaintiff  has  established  by  a  preponderance  of  the  evidence 
that  he  was  of  unsound  mind  prior  to  the  making  of  the 
chattel  mortgage,  then  the  burden  of  proof  is  cast  upon  the 
defendant  to  show  that  the  plaintiff  was  of  sound  mind  at 
the  time  of  the  execution  of  said  mortgage,"  etc. 

The  court  properly  refused  so  to  instruct.  It  depends 
mnch  on  the  character  of  the  insanity  proven,  how  strong  the 
presumption  of  iia  continuance  ought  to  be,  and  it  is  a  ques- 
tion of  fiict,  in  view  of  the  circumstances  of  the  case,  whether 
the  disability,  once  shown  to  have  existed,  did  in  truth  con- 
ttnae  to  the  time  iu  question.  The  burden  of  proving  in- 
sanity at  a  time  stated  can  not  shift  from  the  party  who  has 
alleged  it.  The  proof  of  p-ior  insanity  may  be,  and  unless 
controverted  will  be  enough ;  but  when  all  the  evidence  pro 
and  con  has  been  heard,  including  the  prior  insanity,  which 
is  only  an  item  of  evidence  on  the  point,  the  decision  must 
be  against  him  who  alleged  the  insanity,  unless  the  prepon- 
derance of  all  the  evidence  was  with  him. 

It  may  be  doubtful  whether  it  is  quite  accurate  to  say  that 
the  burden  of  a  particular  affirmative  issue  ever  shifts  in  the 
course  of  a  trial.  The  necessity  for  offering  further  evidence 
in  respect  to  it  may  change  from  one  side  to  the  other,  but 
this  is  quite  a  different  thing  from  a  change  of  the  burden 
«f  the  issue  itself. 

Where  the  issue  is  formed  by  the  averment  of  &cts  on  one 
side,  and  a  denial  thereof  on  the  other,  and  the  evidence  is 
confined  to  the  inquiry,  whether  the  fects  averred  were  true, 
it  is  plain  that  the  technical  burden  of  proof  remains  through- 
out with  the  party  who  affirms ;  but  where,  under  the  issue 
so  formed,  it  is  competent  for  the  defendant,  besides  disput- 
ing the  plaintiff's  ease,  to  admit  it,  and  prove  other  fiicta  in 
avoidance,  as,  for  instance,  in  cases  before  or  which  origi- 
nated before  justices  of  the  peace,  and  in  actions  for  the  re- 
covery of  possession  of  property,  real  or  personal,  there  may 
be  clearly  a  shifting  of  the  burden  of  proof 
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Thus,  in  Meikel  v.  TTie  State  Savings  JfuHlutum,  etc,  36 
lud.  355, 359,  it  was  said :  "  This  making  out  a  prima  foot 
case  by  the  evidence,  and  thus  casting  the  burden  of  meetii^ 
it  on  the  other  Ride,  occurs  in  every  day  practice."  And  in 
Hayea  v.  Fitch,  47  Ind.  21,  is  quoted  Sharswood's  note  to 
1  Starkie's  Ev.  587,  which  reads  as  follows:  "If  the  de- 
fendant would  show  matter  in  avoidance,  after  a  prima  fcide 
cate  has  been  made  out  by  tiie  plaintifF,  the  burden  of  proof 
shifts  upon  him." 

The  significance  and  correctness  of  this  Btatement  depend 
on  the  meaning  to  be  attributed  to  the  phrases  "matter  in 
avoidance  "  and  " prima  fatdt  case."  So  long  as  the  dispute  is 
concerning  ih&primafacit  case — the  &Gt8  which  constitute  it — 
the  burden  is  on  the  plaintiff,  but.  when  that  case  is  conceded,  * 
and  matter  in  avoidance  is  sought  to  be  shown,  the  burden 
shifts.  But  this,  it  is  plain,  is  a  shifting  of  the  issue,  as  well 
as  of  the  burden  of  proof.  The  first  issue  was  the  truth  of 
the  plaintiff's  alleged  case ;  the  new  issue  is  the  truth  of  the 
proposed  matter  in  avoidance. 

As  a  general  proposition,  the  burden  of  proof  in  respect  to 
the  different  parts  of  a  case  may  be  determined  by  reference 
to  the  pleadings,  the  plaintiff  being  bound  to  prove,  if  de- 
nied, what  he  has  ailirmed  in  hie  complaint  or  reply,  and  the 
defendant  what  he  lias  affirmed  in  his  answer ;  but,  beyond 
the  reply,  with  which,  under  the  code,  pleading  stops,  the 
question  must  be  determined  by  the  nature  of  the  evidence 
and  its  relation  to  the  case,  the  burden  of  rebutting  being  on 
the  defendant,  of  surrebutting  on  the  plaintiff;  and  in  ac- 
tions of  replevin,  ejectment,  or  the  like,  wherein  the  pleadings 
do  or  may  end  with  the  complaint  and  an  answer  in  denial, 
the  burden  of  the  evidence  is  upon  the  party  who,  if  special 
pleading  were  required,  would  be  bound  to  allege  the  partic- 
ular matter  sought  to  be  proven.  In  some  cases,  as  in  Hayat 
V.  FUch,  supra,  and  Uhl  v.  Bingaman,  78  lud.  365,  it  may  be 
necessary  as  a  rule  of  pleading,  for  a  party  to  negative  his 
consent  to  an  act,  or  notice  of  a  &ct,  and  yet  he  may  not  he 
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required  to  produce  evidence  on  the  point,  it  being  sufBcient 
for  him  to  establish  the  affirmative  matters  of  his  plea,  to 
avoid  which  the  other  party  must  prove  the  feet  which  the 
firat  had  denied.  In  such  case  there  is  a  shifting  of  the  bur- 
den of  proof;  but  it  is  not  an  exception  from  the  proposition 
that  the  burden  of  proof  does  not  change  unless  upon  a  cor- 
responding change  of  the  issue  or  affirmative  matter  in  dis- 
pute. The  second  party  does  not  deny  the  prima  faeie  case, 
or,  stated  more  accurately,  the  pro  hoc  vice  conceded  case,  of 
the  first  party ;  but,  in  avoidance  of  it,  advances  new  matter, 
which  he  has  the  burden  of  proving,  just  as  if  he  had  pleaded 
it  specially. 

The  questions  considered  have  been  presented  and  argued  in 
s  variety  of  ways,  but  the  points  decided  dispose  of  the  merits 
of  the  case. 

Judgment  affirmed,  with  costs. 

Opinion  Bled  at  November  term,  1881. 

Petition  for  &  Tshekring  oremiled  ftt  Haj  term,  1882. 


Stevens  v.  Workb  et  al. 

FttADDni.ENT  Conveyance.— 5»i>e)uen(  Oredilor.~Oo«l*.—Eix«utiott.~Whan 
one,  slreadj  embarraised  bejond  his  ability  to  paj,  in  anticipation  of  it 
possible  indebtedness  for  coita  of  a  lawgnit  which  he  afterwards  com- 
mences, and  for  tfaeparpoeeof  evading  payment  thereof,  conreya  real 
estate  to  another,  upon  a  secret  arran^ment  that  the  latter  shall  pre- 
tend to  own  it,  that  it  raaj  escape  executiun,  but  hold  it  for  the  use  of 
the  grantor,  and  that  his  other  assets  shall  be  disposed  of  before  the  lia- 
bilitj  for  costs  shall  accrue,  it  may  be  made  subject  to  execution  to  «at- 
isf  J  a  sabsequent  judg:ment  for  such  costs,  if  other  property  can  not  then 
be  fonnd  liable  to  execution. 

From  the  Switzerland  Circuit  Court. 

W.  D.  Ward  and  T.  Livings,  for  appellant. 

/.  D.  Works  and  J.  A.  Works,  for  appellees. 


yrs 
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MOBRIS,  C. — The  appellant  commenced  this  suit  again^ 
the  appellees  to  set  aside  a  conveyaDce  of  certain  real  estate 
on  the  ground  of  fraud. 

The  complaint  consists  of  two  paragraphs,  to  which  de- 
murrers were  sustained.  The  appellant  elected  to  stand  by 
his  complaint  and  final  judgment  was  rendered  for  the  ap- 
pellees. • 

The  rulings  upon  the  demurrers  are  assigned  as  errors. 

It  will  only  be  neoessar;  to  notice  the  second  paragnph  of 
complaint,  for,  if  that  shall  be  held  to  be  sufficient,  the  judg- 
ment below  must  be  reversed ;  if  held  insufBcient,  the  first 
must  also  be  held  to  be  Insufficient,  as  it  is  less  full  and  com- 
plete than  the  second,  and  in  that  case  the  Judgment  most  b« 
affirmed. 

The  second  paragraph  of  the  complaint  states  that  on  the 

day  of  July,  1877,  the  appellee  Thomas  Works  was  the 

owner  of  certain  real  estate  situate  in  the  county  of  Switzei^ 
land  and  State  of  Indiana,  which  is  particularly  described ; 
that  said  Thomas  Works  was  also  the  owner  of  some  land  io 
Ohio  county,  Indiana,  which  was  heavily  incumbered  by 
mortgage ;  that  he  had  other  real  and  personal  property  of 
the  value  of  |1,500,  in  all  of  the  value  of  $3,000 ;  that  he 
was  indebted  to  divers  persons  in  the  sum  of  $5,000,  and  wb3 
then  contemplating  insolvency ;  that  he  then  intended  to,aDd 
soon  thereafter,  to  wit,  on  the  3d  day  of  September,  1877, 
did,  bring  a  suit  against  the  appellant  for  slander,  in  the 
Switzerland  Circuit  Court ;  that  on  the  first  named  day  or 
soon  after  bringing  said  action  for  slander,  and  while  so  in- 
debted, it  was  fraudulently  agreed  by  and  between  him  and 
the  appellee  Addison  Works,  that  the  former  should  con- 
vey to  the  latter  said  land  in  Switzerland  county ;  that  the 
conveyance  should  be  placed  upon  record,  while,  by  a  verbal 
agreement  and  understanding  between  them,  the  said  Thomas 
was  to  remain  the  owner  of  said  land  and  retain  the  posses- 
sion of  it  as  fully  as  if  said  conveyance  had  not  been  made; 
that  they  both  should  publicly  announce  and  give  out  that 
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said  Addison  bad  bought  said  land,  and  that  be  should  exer- 
cise pretended  acts  of  ownership  over  the  same,  to  prevent 
the  appellant  from  taking  it  in  execution  to  satisfy  any  judg- 
ment that  be  might  recover  against  said  Thomas  in  said  ac- 
tion of  slander ;  that  said  Thomas  Works,  pursuant  to  said 
fraudulent  i^reement,  then  made  a  voluntary  conveyance  of 
said  land,  situate  in  Switzerland  county,  to  the  said  Addison 
Works  without  any  consideration  whatever,  for  the  fraudu- 
lent purpose  of  hindering,  delaying  and  cheating  his  credit- 
ors, and  especially  the  appellant,  as  to  the  collection  of 'any 
sum  that  might  be  adjudged  against  said  Thomas  Works  in 
&vor  of  the  appellant  in  said  action  for  slander ;  that  said 
Thomas  was  at  the  time  of  contemplating,  contriving  and  in- 
tending to  make  said  conveyance  and  bring  said  action,  lai^ly 
in  debt  to  various  parties  in  the  sum  of  five  thousand  dollars ; 
that  he  intended,  contrived  and  planned  with  his  pretended 
grantee,  Addison  Works,  who  aided  him  in  said  fraud,  to 
make  said  conveyance  for  the  purpose  aforesaid,  with  the  in- 
tention, understanding  and  agreement  that  the  said  Thomas 
fdiould  afterwards  sell  and  dispose  of  the  residue  of  his  prop- 
erty to  innocent  purchasers  in  such  way  as  that  it  could  not 
be  reached  by  the  appellant  and  his  other  creditors,  and  e>o 
that  he  could  use  the  proceeds  iq  living  and  paying  off  his 
other  indebtedness  so  &r  as  might  be  necessary,  and  to  sell 
and  dispose  of  it  to  others  in  such  way  as  he  could  and  as 
might  suit  his  convenience  and  place  it  beyond  the  reach  of 
execution,  and  so  that  he  might  become  insolvent  by  the  time 
the  appellant  could  recover  any  judgment  in  said  slander 
suit;  that  said  Thomas  and  Addison  Works  are  both  attor- 
neys at  law  and  familiar  with  the  decisions  of  this  court  and 
knew  that  It  would  take  some  time  to  reach  a  decision  in  said 
slander  suit ;  that  they  undertook  and  agreed  to  evade  the 
law  in  making  said  voluntary  conveyance  before  said  Thomas 
had  disposed  of  bis  said  other  property ;  that  the  appellee 
Charlotte  Works  is  the  wife  of  the  said  Thomas  Works,  and 
the  appellee  Mary  is  the  wife  of  Addison  Works ;  that  all 
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of  said  appellees  agreed  that  said  Thomas  should  retun  pos- 
session of  said  land  so  fraudulently  conveyed,  and  that  the 
same  should  be  his  property  as  fully  as  If  said  conveyance 
had  not  been  made. 

It  is  then  averred  that  on  the  8th  day  of  November,  1878, 
the  appellant  recovered  a  judgment  for  costs  in  said  slander 
suit  against  the  said  Thomas  Works,  for  $200 ;  that  executjon 
had  been  issued  on  said  judgment,  and  returned  no  property 
of  the  said  Thomas  found  whereon  to  levy  the  same ;  that  be- 
fore and  soon  after  the  recovery  of  said  judgment,  the  said 
Thomas  Works,  in  accordance  with  his  original  scheme  and 
purpose,  had  so  disposed  of  all  his  property,  other  than  that 
fraudulently  conveyed  to  the  appellee  Addison  Works,  as  to 
place  it  beyond  the  reach  of  execution,  and  that  he  was,  at 
the  time  of  the  rendition  of  said  judgment,  wholly  insolvent, 
having  no  property  left  out  of  which  the  appellant's  judgment, 
or  any  part  of  it,  could  be  made. 

The  prayer  is  that  the  said  conveyance  from  said  Thomas 
to  said  Addison  Works  may  be  declared  fraudulent  as  against 
the  appellant,  and  that  said  land  may  be  -declared  subject  to 
the  payment  of  the  appellant's  j  udgment,  and  fi>r  other  proper 
relief. 

Do  the  &ct8  stated  show  that  the  conveyance  in  qnestion 
was  executed  with  intent  to  defraud  theappellant?  TlieooD> 
veyance  is  alleged  to  have  been  made  without  consideration. 
It  is  also  alleged  that  the  grantor  was  at  the  time  indebted  in 
the  sum  of  f  5,000,  and  that  his  property,  real  and  personal, 
other  than  that  In  controversy,  did  not  exceed  93,000  in  value. 
It  is  further  averred  that,  at  the  time  the  conveyance  was  made, 
the  grantor  was  intending  to  commenceasuitagainsttheappel- 
lant  for  slander,  and  that  said  conveyance  was  made  with  the 
view  of  so  covering  up  the  property  conveyed  that  it  could  not  he 
reached  on  execution  to  satisfy  any  judgment  which  the  ap- 
pellant might  obtain  in  the  action  to  be  commenced  against 
him  for  slander;  that  it  was  a  part  of  the  scheme  deliberately 
agreed  upon  and  planned  by  the  principal  defendants  below. 
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that  the  grantor,  Thomas  Works,  should,  before  the  final  dis- 
position of  the  slander  suit,  dispose  of  all  his  other  property 
liable  to  execution,  for  the  purpose  of  securing  a  living,  pay- 
ing other  debts  and  preventing  it  from  being  taken  to  satisfy 
any  Judgment  the  appellant  might  recover  in  said  action  for 
slander ;  that  it  was  verbally  agreed  between  the  grantor  and 
grantee  that  the  former  should  remain  in  possession  of  the  land 
conveyed,  and  own  it  as  fully  as  If  said  deed  had  not  been  made. 

The  demurrer  admits  these  allegations  to  be  true ;  but  it  is 
contended  by  the  appellees  that  from  all  these  &cts  it  can  not 
be  legally  inferred  or  held  that  the  conveyance  was  fraudulent 
as  against  the  appellant's  claim.  It  is  not  alleged  that  the 
appellee  Thomas  Works  purposely  commenced  an  unfounded 
suit  against  the  appellant,  with  a  view  to  involve  him  un- 
justly in  costs,  nor  is  it  averred  directly  that  he  expected  at 
the  time  tliat  the  appellant  would  obtain  a  judgment  against 
him  for  costs,  but  it  is  stated  that  the  grantor  contemplated  the 
possibility,  if  not  the  probability,  of  such  a  recovery,  and  that 
the  conveyance  was  made,  and  his  other  property  disposed  of, 
to  prevent  the  collection  of  such  possible  judgment.  Upon 
the  &cts  stated,  the  conveyance  in  question  and  the  disposi- 
tion of  the  residue  of  the  property  of  Thomas  Works  must  be 
regarded  as  one  transaction,  to  which  both  he  and  Addison 
Works  were  parties.  Thus  regarding  the  transaction,  it  was 
«ompleted  and  consummated  nearly  a  year  before  the  appel- 
lant's claim  accrued.  In  the  case  of  TnhahitanU  of  Pelham  v. 
Aldrich,  8  Gray,  515,  it  was  held  that  the  debt  for  costs  ad- 
judged to  the  defendant  in  an  action  accrues  at  the  time  the 
judgment  is  rendered,  and  not  before.  Ogden  v.  Prentioe,  33 
Barb.  160.  The  appellant,  must,  therefore,  be  regarded  as  a 
subsequent  creditor,  and  the  question  is,  whether  as  such  he 
can  recover  upon  the  iacts  stated. 

It  is  averred  in  the  complaint  that  the  conveyance  was  made 
to  defraud  the  creditors  of  Thomas  Works  generally,  and 
especially  the  appellant.  It  is  also  alleged  that  his  then  in- 
VOL.  81.— 29 
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debtedness  waa  $5,000,  and  that  bis  property,  aside  from  that 
alleged  to  have  been  frandalently  conveyed,  did  not  exceed 
$3,000  in  value.  It  is  not  shown  that  the  creditors,  other 
than  the  appellant,  have  been  defrauded  in  &ct. 

Subsequent  creditors  are  within  the  I7th  section  of  the  act 
for  the  prevention  of  frauds  and  perjuries,  1  R.  S.  1876,  p. 
506.  Miller  v.  WiUon,  15  Ohio,  108 ;  Lgman  v.  Geaaford,  15 
Iowa,  229 ;  Dart  v.  SUtoart,  17  Ind.  221. 

Bump,  in  his  work  on  Fraudulent  Conveyances,  2d  ed.,  p. 
308,  saya :  "  It  is  accordingly  well  settled,  that  if  a  party 
makes  a  conveyance  of  his  property  with  the  express  intent  to 
become  indebted  to  another,  and  to  defraud  him  of  his  debt 
by  means  of  this  artifice,  such  subsequent  creditor  may  con- 
test and  by  proof  defeat  the  transfer,  although  he  was  not  a 
creditor  of  the  grantor  at  the  time  of  the  conveyance." 

Ordinarily,  to  establish  fraud  in  such  cases,  aa  to  subsequent 
creditors,  it  must  appear  that  the  grantor  held  himself  out  as 
the  owner  of  the  property,  or  that  he  occupied  the  same  ap- 
parently as  such  owner,  and  that  the  credit  was  given  opoa 
the  supposed  ownership  of  it.  This  rule  rests  largely  upon 
the  feet  that  in  such  cases  the  credit  is  voluntarily  given,  and 
may  rest  upon  the  personal  integrity  of  the  debtor,  without 
particular  reference  to  his  means.  But,  in  the  case  before  us, 
the  credit  was  not  voluntarily  incurred,  it  was  coerced  and 
compelled  by  the  act  of  the  appellee  him8elf;the  appellant 
unwillingly,  and  in  spite  of  himself,  ^vas,  by  the  act  of  the 
grantor,  forced  to  become  his  creditor.  The  averments  of  the 
complaint  show,  that,  for  the  purpose  of  avoiding  this  coerced 
credit,  Thomas  Works  disposed  of  all  his  property.  The  in- 
debtedness of  Thomas  Works,  at  the  time  he  made  the  deed, 
the  continued  posficssion  of  the  property  by  him,  as  well 
as  the  alleged  agreement  between  him  and  his  grantee 
that  the  residue  of  the  grantor's  property  should  be  dis- 
posed of  before  the  termination  of  the  slander  suit,  abundantly 
justify  the  conclusion  that  the  transaction  was  fraudulent  as 
against  the  appellant.    PeU  v.  TredweU,  5  Wend.  661 ;  Famer* 
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Bank,  etc.,  v.  Lm^,  7  Bush,  Ky.  337 ;  Ayer  v.  Bartlett,  6  Pick. 
71 ;  MerriU  v.  Binier,  1  Bald.  628. 

There  is  upon  the  &cta  stated  no  question  as  to  the  insol- 
vency of  Thomas  Works.  It  is  averred  that,  before  the  judg- 
ment was  obtained,  all  his  property  had  been  disposed  of  for 
the  firaudulent  purpose  of  preventing  its  collection.  Nor  is 
the  question  as  to  whether  Thomas  Works  had,  at  the  time  the 
deed  was  made  to  Addison  Works,  other  property  sufficient 
to  pay  his  then  existing  debts,  material,  for  if,  as  alleged,  it 
was  all  disposed  of  to  defeat  the  claim  of  the  appellant,  pur- 
suant to  the  allied  agreement  between  Thomas  and  Addison 
Works,  by  which  the  land  in  dispute  was  conveyed  to  the  lat- 
ter, and  held  by  him  in  secret  trust  for  the  judgment  debtor, 
it  should,  in  common  justice  and  honesty,  be  held  liable  for 
the  appellant's  judgment. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  the 
complaint. 

Peb  Cosiah. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellees. 


Ray,  Bbceiveb,  v.  McGinnis,  Guaedian,  et  al.         !!■-'" 

GuAssuji  ASS  Wakd.— Aulfo.— In  s  snit  upon  ft  clum  due  from  th»  rg^"^ 
defendant  m  guardian,  the  ward  is  neither  a  neceisBiy  nor  a  proper  |»3  M 
party. 

Sake. — Qaim  agaivM  War^s  Estate  lor  Moiuy  Borrowed  by  Quardian  to  ii^- 
))UHwIit«ni<mBAiJ  folate.— Money  loaned  to  a  guardian  whoieauthoriied 
by  the  court  to  borrov  the  same  for  the  parpoee  of  removing  liens  from 
Uie  land  of  his  ward,  and  who  uses  it  for  such  parpose,  conatituteB  a 
claim  against  such  ward's  estate,  and  the  person  who  loans  it  may  rft- 
cover  it  from  such  estate. 

From  the  Marion  Circuit  Court. 


452  SDPEEME  COURT  OF  INDIANA, 

Ray,  Keceiver,  t.  McCiinnis,  Guardian,  tt  oL 

W.  WaUaee  and  L.  Wallaee,  for  appellant. 

H.  Daiky  aud  If.  N.  Plckerill,  for  appellees. 

Best,  C. — The  appellant,  as  receiver  of  the  Indianapolis 
Savings  Bank,  brought  this  aetion  against  the  appellees.  In 
the  second  paragraph  of  the  complaint,  it  was  substantially 
averred  that  George  F.  McGinnis  had  been  duly  appointed 
the  guardian  of  Lillie  Giallowaj,  and,  on  the  28th  day  of 
November,  1876,  as  such  guardian,  he  made  his  report  to  the 
circuit  court  of  said  county,  showing  that  bis  ward's  estate 
was  indebted  in  the  sum  of  $939.62,  and  that  9369.63  of  such 
sum  was  due  for  tases,  tax  sales  and  street  improvements, 
which  were  liens  upon  real  estate  owned  by  his  ward;  diat 
at  the  same  time  be  filed  his  petition,  showing  that  bis  ward 
bad  no  means  with  which  to  pay  said  claims;  that  it  was  for 
the  best  interest  of  his  ward's  estate  to  borrow  sufGdent 
money  with  which  to  pay  said  claims,  and  to  secure  its 
payment  by  executing  a  mortg^e  upon  lot  one  (1),  in  square 
eleven  (11),  in  Indianapolis,  Marion  county,  Indiana,  then 
and  now  owned  by  said  ward ;  that  the  court,  being  of  opinion 
that  it  would  benefit  the  estate  of  said  ward  to  borrow  the 
money,  authorized  and  directed  said  McGinnis,  as  guardiaD, 
to  borrow  $400,  for  a  period  not  exceeding  five  years,  at  not 
more  than  ten  per  cent,  interest,  and  to  secure  its  repayment 
by  executing  a  mortgage  upon  said  lot;  that  said  McGinnis, 
after  procuring  said  order,  applied  to  the  Savings  Bank,  a 
corporation  existing  by  virtue  of  the  laws  of  Indiana,  for  a 
loan  of  said  sum,  which  sum  said  bank  loaned  him,  and  took 
from  him  a  note  for  the  same,  payable  one  year  from  date, 
with  interest  at  ten  per  cent,  and  five  per  cent,  attorney's  fees, 
and  also  a  mortgage  on  lot  one,  copies  of  which  are  filed  with 
the  complaint,  which  note  and  mortage  were  made  by  said 
guardian  to  secure  said  loan,  and  the  money  so  obtained  was 
applied  by  said  guardian  in  payment  of  said  claims,  all  of 
which  greatly  benefited  the  estate  of  said  ward ;  that  said  note 
is  due  and  unpaid,  and  that  said  guardian  refiises  to  pay  the 
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same ;  that,  ainoe  the  executioo  of  said  nute,  said  bank  has 
gone  into  liquidation,  and  this  plaintiff  has  been  duly  ap- 
pointed receiver,  etc, ;  that  said  note  and  mortgage  have  duly 
come  into  his  hands  as  a  part  of  the  assets  of  said  bank. 
Prayer  that  the  claim  may  be  allowed  against  the  estate  of 
said  ward  and  the  guardian  bedirectedtopay  it  out  of  the  per- 
sonal estate ;  that,  if  that  can  not  be  done,  the  guardian 
be  ordered  to  file  his  petition  for  the  sale  of  some  of  the  real 
estate  of  the  ward  to  pay  the  claim. 

A  demurrer  by  McGinnis  as  guardian,  and  by  him  person- 
ally, for  the  want  of  facts,  was  sustained  to  the  complaint.  A 
like  demurrer  by  Lillie  Galloway  was  also  sustained,  and  final 
judgment  rendered  for  the  appellees. 

These  rulings  present  the  only  questions  in  the  record. 

The  demurrer  by  Lillie  Galloway  was  properly  sustained,  as 
she  was  neither  a  proper  nor  a  necessary  party.  Vogel  v. 
Vbpte-,  78Ind.353. 

Xo  personal  judgment  is  sought  against  McGinnis,  and  for 
this  reason  the  ruling  upon  his  demurrer  becomes  immaterial. 

The  ruling  upon  the  demurrer  by  McGinnis,  as  guardian, 
is  the  only  question  argued. 

The  appellee  McGinnis  insists  that  a  guardian  has  no  power 
to  mortgage  the  real  estate  of  his  ward,  and  this  is  conceded 
by  appellant.  It  is  further  insisted,  that  as  the  note  is  in  the 
usual  form,  signed  "  Geo.  F.  McGinnis,  guardian  of  Lillie 
Galloway,"  it  does  not  bind  the  ward's  estate,  and  in  sup- 
port of  this  position;  the  cases  of  Hays  v.  Cruteher,  54  Ind. 
260,  Hayes  V.  MaUhcws,  63  Ind.  412,  and  Hayes  \.Brvhaker, 
€5  Ind.  27,  are  relied  upon. ,  These  cases  seem  to  support  the 
position  taken. 

The  appellant,  however,  insists  that  notwithstanding  the 
fact  that  the  court  may  have  had  no  authority  to  authorize  the 
guardian  to  mortgage  the  realestateof  his  ward,  yet  the  money 
furnished  by  the  appellant,  under  the  circumstances  stated  in 
.  the -complaint,  constitutes  a  claim  against  such  ward's  estate. 
Our  statute  does  not  expressly  authorize  a  guardian,  with  or 


454  SUPREME  COURT  OF  INDIANA, 

Ray,  Receiver,  v.  McGinnU,  Guardian,  a  oL 

without  aD  order  of  court,  to  borrow  money  for  the  benefit  of 
his  ward's  estate,  aad  if  such  power  is  possessed,  it  is  implied 
in  order  to  enable  him  to  discharge  the  duties  imposed  upon 
him  by  the  statute. 

Section  9  of  "An  act  touching  the  relation  of  guardian  and 
ward  "  is  as  follows :  "  It  shall  be  the  duty  of  every  guardiao 
of  any  minor :  *  *  *  *  Second.  To  manage  the  estate  for 
the  best  interest  of  his  ward.  *  *  FifUt.  To  pay  all  just  debts 
due  from  such  ward,  out  of  the  estate  in  his  hands,"  etc. 

Unless  this  statute  confers  the  authority,  it  is  not  possessed. 
This  statute  imposes  the  duty  upon  the  guardian  to  man^^ 
the  estate  for  the  best  interest  of  hie  ward,  and  to  pay  all  just 
debts  of  his  ward  out  of  her  estate  in  his  hands.  The  man- 
ner of  discharging  this  duty  depends  largely,  if  not  wholly, 
upon  the  condition  of  the  estate.  If  it  consists  of  money, 
the  debts,  if  any,  may  be  easily  paid,  and  the  estate  managed 
without  difficulty ;  if  it  consists  of  realty,  it  may  or  it  may  not 
be  necessary  to  sell  it  in  order  to  pay  the  debts.  Whether  it 
should  be  sold,  depends  upon  circumstances.  If  it  consists 
of  productive  real  estate,  the  rents  of  which  will,  within  a 
reasonable  time,  enable  the  guardian  to  extinguish  the  debts, 
a  sale  of  the  property  at  its  full  valine  to  pay  the  debts  mi^t 
not  be  advisable ;  if  it  consists  of  unproductive  real  estate, 
that  probably  could  not  be  sold  without  a  great  sacrifice,  and 
the  encumbrance  can  be  carried  at  a  reasonable  rate  of  inter- 
est until  such  time  as  an  advantageous  sale  can  be  made,  or 
the  encumbrance  otherwise  removed,  it  would  seem  that  the 
duty  impo:-od  by  the  statute  would  authorize,  if  not  require, 
the  guardian  to  thus  manage  the  estate.  Otherwise,  the  very 
rules  of  law,  adopted  for  the  protection  of  such  estates,  would 
operate  to  destroy  them,  as  the  person  appointed  to  mani^ 
them  is  powerless  to  do  so,  at  the  very  time  when  management 
is  most  needed.  Suppose  the  encumbrance  had  been  a  mort- 
gage, drawing  the  highest  rate  of  interest  allowed  by  law,  and 
the  guardian,  under  the  order  of  the  court,  had  carried  it  by 
paying  the  interest  from  time  to  time,  would  it  be  contended 
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that  such  payments  do  not  coDstitute  proper  chains  agaioBt 
the  ward's  estate?  If  the  guardian,  instead  of  carrying  the 
supposed  encumbrance,  had  paid  it  under  the  order  of  the 
court,  in  order  to  protect  the  interests  of  his  ward,  would  he 
not  be  allowed  the  amoiiut  so  paid)  with  interest,  as  a  charge 
against  the  \¥ard'a  estate  ?  We  have  no  doubt  of  it,  and  we 
think  that  the  appellant,  having  furnished  the  money  at  the 
instance  of  the  guardian,  under  the  order  of  the  court,  and  the 
same  having  been  applied  in  payment  of  the  claims  against  tihe 
ward's  estate,  is  entitled  to  recover  the  same  from  such  estate. 

For  these  reasons,  wo  think  the  court  erred  in  sustaining 
the  demurre'r  of  the  guardian,  and  for  this  error  the  judgment 
should  be  reversed. 

Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinioD,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed  as  to  the  guardian,  McGinnis,  at  his  costs,  and  af- 
firmed as  to  Lillie  Galloway,  with  instructions  to  overrule  the 
demurrer  of  said  guardian  to  second  paragraph  of  the  com- 
plaint. 


English,  Ex'r,  p.  The  State,  ex  rel.  Fields. 

SupKEME  ConBT.— ftodice.—  Wawxr.—Nta  IViai— EeMona  for  a.  new  tri«l 
covered  by  n  apecification  in  an  assignment  of  error,  bat  not  diBcnased, 
will  be  r^arded  by  the  Supreme  CJonrt  aa  waived. 

Sake. — Emdenee. — Compttenry. — The  competency  of  evidence  con  not  be  ob- 
jected to  for  the  Gist  time  in  the  Supreme  Court 

Same. — Prfpondaiinw, — The  Supreme  Court  will  not  weigh  evideDce  tend- 
ing to  Hiipport  a  verdict,  to  determine  its  preponderance. 

OoAnDiAN  AND  Wabd. — Banoad  from  Sate. — Damaga. — In  an  action 
fay  a  ward,  in  1880,  npon  the  bond  of  his  guardian  who  had,  in  1873,  re- 
moved from  the  State  without  accounting  and  paying  over,  the  measure  of 
damages  upon  ncovery  was  provided  by  section  163, 2  K  S.  1876,  p.  661. 
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From  the  Marion  Circuit  Court. 

J.  R.  WHaon  and  /.  X.  WUson,  for  appellant. 
W.  W.  Herod  and  F.  Winter,  for  appellee. 

BiCKNGLL,  C.  C— This  was  a  claim  against  the  estate  of 
Elisha  G.  English,  deceased. 

Thomas  Tull,  in  1864,  was  appointed  guardian  of  the  mi- 
nor heirs  of  George  W.  Fields,  deceased ;  he  gave  bond  in 
$1,000,  with  Elieha  G.  English  as  surety.  * 

There  were  seven  of  said  minor  heirs,  of  whom  Klbridge 
Fields  was  the  youngest.  The  guardian,  after  making  one 
report  to  the  proper  court,  in  which  he  chai^;ed  himself  with 
JH2.81,  as  due  to  said  Elbridge  Fields,  oi^  the  27th  of  March, 
1866,  and  after  receiving  $1,348,41  from  the  treasury  depart- 
ment of  the  United  States,  as  pension  money  due  said  minor 
heirs,  and  to  be  divided  amongst  them  until  they  reached  the 
age  of  sixteen  years  respectively,  removed  from  the  State  of 
Indiana,  and  has  never  paid  said  Elbridge  Fields  aqy  part  of 
his  share  of  said  moneys. 

Elbridge  Fields  became  sixteen  years  old  on  the  6th  day 
of  November,  1873.  In  June,  1880,  he  filed  this  claim  npoa 
his  guardian's  bond,  against  the  appellant  as  executor  of  the 
surety. 

When  a  guardian  has  removed  from  the  State,  suit  may  be 
brought  upon  his  bond.    Acts  1867,  p.  1-30,  section  2. 

And  in  such  a  case  the  measure  of  damages  upon  recovery 
is  t^e  value  of  the  property  converted,  or  the  amount  of 
money  unlawfully  retained,  with  interest,  such  exemplary 
damages  as  the  court  or  jury  trying  the  case  may  be  willing 
to  give,  and  ten  per  centum  on  the  whole  amount  assessed.  2 
R.  S.  1876,  p.  592,  section  13,  and  p.  551,  section  163. 

The  claim  was  duly  verified ;  it  stated  the  following  breaches 
of  the  bond : 

1st.  That  the  said  Thomas  Tull,  guardian  as  aforesaid,  has 
converted  the  entire  interest  of  plaintiff  in  said  trust  fund  to 
his  own  use  and  benefit. 
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2d.  That  the  said  Thomas  Tnll  refuses  to  pay  to  said  El- 
bridge  Fields  the  amount  due  him,  although  said  Fields  is 
of  full  age,  to  wit,  the  age  of  twenty-one  years,  and  has  re- 
peatedly demanded  such  payment  and  settlement. 

3d.  That  in  1873  the  said  Tull  removed  from  the  State  of 
Indiana  and  is  now  a  resident  of  the  State  of  Kansas,  and 
has  not  filed  with  any  court,  having  proper  jurisdiction  thereof, 
any  report  of  the  receipts  and  disbursements  of  said  trust 
funds,  and  has  given  no  proper  account  thereof,  since  March 
27th,  1863,  although  such  reports  have  long  since  been  due. 

Copies  of  the  bond,  the  oath  of  the  guardian  and  the  let- 
ters of  guardianship  were  annexed  to  the  claim  and  filed 
therewith,  and  there  was  a  bill  of  particulars  stating  the 
amounts  received  by  said  guardian,  with  the  dates  of  such  re- 
ceipts, and  also  stating  the  amount  claimed  for  interest. 

There  %ras  no  demurrer  to  the  claim;  the  defendant  an- 
swered in  two  paragraphs : 

1st.  The  general  denial. 

2d.  Payment. 

The  plaintiff  replied  denying  the  second  paragraph  of  the 
answer.  The  issues  were  tried  by  the  court  who  found  for  the 
plaintiff  $1,000.  The  defendant  moved  for  a  new  trial  and 
filed  the  following  reasons  therefor : 

1st.  The  decision  of  the  court  is  contrary  to  law. 

2d.  The  decision  of  the  court  is  contrary  to  the  evidence. 

3d.  The  decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence. 

4th.  The  damages  assessed  by  the  court  against  the  said 
estate  are  excessive. 

5th.  The  court  erred  in  the  assessment  of  the  amount  of 
recovery  against  said  estate,  the  same  being  too  large. 

The  motion  for  a  new  trial  was  overruled.  Judgment  was 
rendered  for  $1,000  and  costs,  and  the  defendant  appealed. 
He  assigns  errors  as  follows : 

1.  The  complaint  of  the  plaintiff  does  not  state  iacts  suffi- 
cient to  constitute  a  cause  of  action. 
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2.  The  court  erred  in  overruling  appellant's  molioD  for  a 
new  trial. 

The  first  of  these  errors  is  not  discussed  in  the  appeltanfs 
brief,  and  is  therefore  regarded  as  waived. 

Of  the  five  reasons  alleged  for  a  new  trial,  the  third  onlj 
is  discussed  b^  the  appellant  in  his  brief,  viz. :  that  the  deci- 
sion of  the  court  is  not  sustained  by  sufficient  evidence.  The 
other  reasons  are,  therefore,  regarded  as  waived.  Maeiauie 
V.  The  Board,  etc.,  72  Ind.  189. 

The  evidence  is  shown  by  a  bill  of  exceptions.  It  coonsts 
of  oral  testimony  and  of  documentary  evidence.  Kone  of  it 
was  objected  to  at  the  triaL  Its  competency,  therefore,  can 
not  be  objected  to  in  this  court,  ffolderbauffk  v.  Tutjmh,  75 
Ind.  84. 

The  evidence  tended  to  support  the  finding.  No  evidence 
at  all  was  offered  on  behalf  of  the  appellant;  when  there  is 
evidence  tending  to  support  the  finding,  this  court  will  not 
weigh  the  evidence  for  the  purpose  of  determining  whether 
the  preponderance  would  not  be  E^iost  the  finding.  Leab  v. 
Martin,  75  Ind.  228 ;  Pkaniw,  etc.,  Im.  Go.  v.  /Rnes&y,  75  Ind. 
1 ;  Hayden  v.  Oretcha;  75  Ind.  108.  The  evidence  tends  to 
,  show  that  the  note  fiir  $360,  which  the  appellant  claims  was 
not  due  when  the  guardian,  in  his  first  report,  chained  him- 
self therewith,  had  been  collected  before  it  was  due,  bnt  the 
evidence  also  shows  that,  throwing  out  the  claimant's  share 
of  that  note,  his  judgment,  including  interest  and  ten  per 
cent.,  would  be  for  more  than  |1,000. 

The  appellant  claims  that  one>seventh  of  the  amount  of 
pension  money  received  could  not  amount  to  $1,000;  bat 
here  were  seven  minor  heirs  entitled  to  share  in  the  money 
when  the  guardian  was  appointed,  in  1864;  the  youngest  of 
them,  the  appellee's  relator,  was  horn  November  6th,  1857 ;  be 
was  sixteen  years  old  November  6th,  1873;  his  share  had  been 
increasing,  as  the  older  children  became  sixteen  years  old  and 
were  left  out.  The  evidence  tends  to  show  that  William  aixl 
Alexander,  the  two  oldest  children,  were  sixteen  years  old  as 
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early  as  March,  1S67,  one  of  them  probably  earlier,  and  that 
the  next  two,  who  were  twins,  reached  that  age  in  March,  1868 ; 
that  the  fifth  child  was  aged  sixteen  in  March,  1870,  and  the 
sixth  in  November,  1871.  So  that  the  appellee's  relator  wa-s 
entitled  to  all  of  the  last  payment,  and  to  half  of  the  payment 
next  before  the  last,  and  to  one-third  of  the  next  preceding 
payment,  and  so  on  to  the  beginning,  when  hb  share  was  one- 
seventh. 

The  evidence  tends  to  show  that  the  relator's  shares  of  the 
several  payments  of  pension  money,  and  interest  on  each,  and 
ten  per  centum  on  the  entire  amount,  would  exceed  the  amount 
of  the  judgment  below,  without  including  the  relator's  share 
of  the  aforesaid  note  for  $360. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
The  jud^nent  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  forgoing 
opinion,  that  the  j  udgment  of  the  court  below  be  and  it  is  hereby 
in  all  things  affirmed,  at  the  costs  of  the  appellant. 


McFadden  et  al.  v.  Hopkins  et  al.    ' 

Chattel  MoBraAOE.— £«leniRi(V^  Morigaga.—Priantg.—Ql  two  indem- 
nifying  mortgages  thM  first  executed  and  recorded  in  the  prior  lieo. 

Same. — OmxerAm. — The  holder  of  a  senior  mortgage  maj  maiDtaiD  an  ac- 
tion against  the  holder  of  a  junior  mortgage  for  a  conversion  of  the 
mortgaged  goods. 

SAiot. — Damage*. — The  purchaser  of  mortgaged  proper^  takes  it  subject 
to  the  mortgage,  and,  if  he  convert  it,  he  is  liable  to  the  mortgagee  for 
its  value  not  exceeding  the  amount  due  on  the  mortgage. 

Sake. — Fraud,— Emdenet. — Supreme  Court. — Where,  in  such  a  case,  the  evi- 
dence shows  actnal  notice  of  the  mortgage,  and  that  the  mortgagor  was 
pennitted  to  remain  in  paHsession  of  the  goods  and  sell  them  at  retail, 
but  no  actual  fraud,  the  Supreme  Coart  will  not  interfere  with  a  verdict 
tor  the  mortgagee. 

From  the  Daviess  Circuit  Court. 


blLs 
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J.  T.  Pierce,  for  appellants. 
J.  W,  Burton,  for  appellees. 

Fhanklin,  C. — The  following  are  the  fects  ont  of  vhich 
this  suit  grew:  On  the  3d  day  of  January,  1876,  appellee 
Hopkins  stayed  a  judgment  in  the  Daviess  Circuit  Court, 
rendered  against  appellee  Hart  and  one  Thomas,  for  Si  ,-184, 
and  took  from  Hart,  as  security,  an  indemnifying  mortgage 
upon  a  stock  of  dry  goods  and  other  personal  property,  which 
mortgage  visa  duly  recorded.  And  on  the  12th  day  of  No- 
vember, 1879,  he  paid  off  the  balance  of  the  judgment,  be- 
ing over  $1,200. 

On  the  18th  day  of  February,  1876,  appellants  endorsed 
for  said  Hart  a  note  to  the  First  National  Bank  of  Franklin, 
Indiana,  for  $1,000,  and  at  the  same  time  took  aa  indemni- 
fying mortgage  from  said  Hart  upon  the  same  stock  of  goods 
and  a  part  of  the  other  personal  property,  subject  to  Hop- 
kins' mortgage,  which  mortgage  was  also  duly  recorded.  Ap- 
pellants paid  off  the  note  at  maturity  in  June  following. 

The  stay  on  the  judgment  expired  June  22d,  1876.  On 
the  20th  of  September,  1876,  appellants  purchased  of  appel- 
lee Hart  $500  worth  of  the  goods,  at  invoice  price,  for 
which  they  agreed  to  give  a  credit  on  the  amount  they  had 
paid  on  the  bank  note. 

Hart  had  retained  the  possession,  use,  management,  con- 
trol and  sale  of  the  mortgaged  property  from  the  date  of  the 
Hopkins  mortgage  to  the  day  of  the  sale  to  appellants,  and 
iu  the  mean  time  had  sold  of  the  goods  to  the  amount  of 
$4,600,  and  had  replaced  with  new  stock  to  the  amount  of 
$2,161.18,  and  bad  appropriated  some  of  the  goods  to  the  use 
of  his  femily. 

On  the  13th  of  December,  1879,  appellee  Hopkins  com- 
menced this  suit  gainst  appellants  for  a  conversion  of  the 
goods.  He  sets  forth  in  his  complaint  his  mortgage  and  the 
the  payment  of  the  judgment ;  he  alleges  the  insolvency  of 
both  Hart  and  Thomas  at  the  date  of  the  expiration  of  the 
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slay  of  the  judgment  and  ever  since,  and  then  avers  that  ap- 
pellaotd  "  wrongfully  and  unlawfully  took,  hauled  and  car- 
ried away  all  of  said  stock  of  general  merchandise  described 
in  said  mortgage,  and  removed  the  same  from  said  county  of 
Daviess  without  the  knowledge  or  consent  of  the  plaintiff,  and 
wrongfully  sold  and  disposed  of  said  personal  goods,  and  ap- 
propriated and  convei-ted  the  same  and  the  proceeds  thereof 
to  their  own  use,  and  by  reason  of  the  wrongful  and  unlawful 
acts  of  the  defendants  as  aforesaid,  the  plaintiff  says  he  has 
sustained  damages  in  the  sum  of  one  thousand  dollars,"  etc. 

A  demurrer  was  overruled  to  the  complaint,  and  answers 
and  replies  filed.  There  was  a  trial  by  jury;  verdict  for 
appellee  Hopkins,  and  over  a  motion  for  a  new  trial  judg- 
ment was  rendered  for  $425.25, 

Hart  did  not  join  in  the  appeal,  and  he  is,  therefore,  joined 
as  appellee  in  this  court. 

The  errors  assigned  are,  overruling  the  demurrer  to  the  com- 
plaint, and  overruling  the  motion  for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  are,  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 

As  to  the  first  error  assigned,  the  complaint  does  not  state 
all  the  fiicts  of  the  case ;  it  does  not  show  that  appellants  were 
creditors  of  Hart,  and  that  they  had  taken  goods,  under  a  con- 
tract with  Hart,  in  payment  of  so  much  of  their  debt  against 
him,  but  charges  appellants  with  being  tortfeasors,  without 
any  claim  of  right.  As  against  a  wrong-doer,  appellee's  mort- 
gage would  authorize  him  to  maintain  the  suit.  We  think  the 
complaint,  upon  its  &ce,  states  facts  sufficient  to  constitute  a 
-cause  of  action,  and  there  was  no  error  in  overruling  the  de- 
murrer to  the  complaint. 

As  to  whether  the  evidence  supported  the  verdict,  and  as 
to  whether  it  was  according  to  law,  depend  upon  the  validity 
of  iippellee's  mortgage  as  against  appellants. 

There  is  no  conflict  in,  or  dispute  about,  the  testimony ;  we 
have  substantially  stated  the  fact^  as  testified  to. 

Appellee  had  the  right  to  take  possession  of  the  property, 
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OF  foreclose  his  mortgage  aad  sell  the  equity  of  rcdem{)tiun, 
at  any  time  after  the  expiration  of  the  stay  of  the  judgmeDt 
and  Hart  &iled  to  pay  according  to  the  covenants  in  his  mort- 
gage, without  waiting  until  he  had  paid  off  the  judgment  him- 
self. Gund  V.  Cue,  72  Ind.  34 ;  Durham  v.  Craig,  79  Ind.  117. 
Where  there  are  two  indemnifying  mortgages,  that  which  is  Gm 
executed  and  recorded  has  the  prior  lien.  The  lien  begins 
with  its  execution  and  delivery,  and  not  with  the  payment  of 
the  deht  indemnified  against.  Krutginger  v.  Brown,  72  Ind.  466. 
The  mortgagor  has  a  right  to  sell  the  equity  of  redemptioD 
in  the  mortgaged  property,  but  the  purchaser  takes  the  prop- 
erty subject  to  the  mortgage,  and  if  he  disposes  of  it,  and  con- 
verts the  proceeds  to  his  own  use,  he  is  liable  to  the  mortgagee 
for  its' value,  not  exceeding  the  amount  due  on  the  mortgage. 
Ihike v.Str^ldand,  43  Ind.  494 ;  Cok^  v.  Clark, 3 Gushing, 399. 
Therefore,  if  appellee's  mortgage  is  valid  as  against  appel- 
lants, the  evidence  supported  the  verdict  of  the  jury ;  bnt  if 
it  is  invalid  as  against  creditors,  appellants  being  such,  the  ver- 
dict is  not  supported  by  the  evidence,  and  is  contrary  to  law. 
As  to  whether  it  was  valid  or  invalid  against  appellants,  de- 
pends upon  whether  it  was  fiaudulent.  The  21st  section  of 
the  Statute  of  Frauds,  1  R.  S.  1876,  p.  506,  reads  as  follows: 
"  The  question  of  fraudulent  intent,  in  all  cases  arising  under 
the  provisions  of  this  act,  shall  be  deemed  a  question  of  lact," 
etc.  Under  this  statute,  this  court  has  held  that  a  recorded 
mortgage,  upon  its  face,  can  not  be  declared  fraudulent  and 
void  as  against  creditors;  that  fraud,  in  such  a  case,  isaque^ 
tion  of  &ct,  to  be  submitted  to  the  court  or  jury  upon  the  trial. 
McLaughlin  v.  Ward,  77  Ind.  383 ;  Lockwood  v.  Harding,  79 
Ind.  129  ;  Morris  v.  Stem,  80  Ind.  227. 

In  the  first  case  above  named,  this  court  said :  "  Underthis 
statute,  any  recorded  mortgage,  which  is  valid  between  the 
parties  to  it,  will  be  upheld  against  third  parties,  unless,  for 
some  reason, it  is  actually  fraudulent  as  against  them;  and 
whether  fraudulent  must  be  deemed  a  question  of  fact,  to  be  de- 
termined according  to  the  circumstances  of  the  particular  case." 
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Appellee's  mortgage  being  regularly  recorded,  the  evidence 
upOD  the  trial  showed  that  it  was  executed  in  good  &ith,  and 
for  a  valid  (tonsideration,  and  although  the  mortgagor  was  pei^ 
mitted  to  remain  in  possession  of  the  goods,  and  sell  them  by 
retail,  there  was  no  actual  fraud  tn  &ct  proven  to  exist  in  the 
transaction.  Appellants'  mor^^e  contained  a  clause  that  the 
goods  were  subject  to  appellee's  mortgage ;  hence  they  took  the 
goods  and  disposed  of  them,  with  both  actual  and  constructive 
notice  of  appellee's  claim  on  them.  The  whole  question  of 
fraud  was  submitted,  upon  the  evidence,  to  the  jury,  and  they 
having  found  in  &vor  of  appellee,  we  see  nothing  in  the  evi- 
dence upon  which  the  verdict  can  be  interfered  with. 

The  verdict  is  sustained  by  the  evidence,  and  is  not  con- 
trary to  law. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  below  ought  to  be  alBrmed. ' 

Peh  Curiau. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  aud  it  is  hereby  in  all 
things  affirmed,  with  costs. 


SOBBBTSON,     AdUINISTBATOR,     GT    AL.     V.     GaRSHWILER, 
GUAHDIAM. 

Pbaotice. — Joint  Motion  for  Sea  Trial. — A  joint  motion  for  a  aew  trial 
most  be  good  tor  all  irho  join  in  it,  else  it  is  not  available  for  anj  of  them, 
and  where  the  finding  and  jadgment  are  for  one  defendant  and  againat 
another,  a  joint  motion  for  a  new  trial  will  not  avail  either  of  them. 

Sake. — Adnnmonia  Complaint. — Evideaee.^Payiiieni. — Underaplea  of  pay- 
ment to  an  action  on  a  promissory  note,  it  ia  competent  for  the  plaintiff 
to  show  that  a  credit  admitted  in  the  complaint  is  for  the  same  payment 
evidenced  bj  a  receipt  produced  by  the  defendant. 

Se^t-Off. — Ovardiait. — An  individual  obligation  of  a  guardian  can  not  be 
set  off  against  a  cause  of  action  held  bj  him  b«  guardian. 

From  the  Marion  Circuit  Court. 
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F.  M.  Mnch  and  J.  A,  Finch,  for  appellants. 

J.  V.  Hadley,  E.  G.  Hogate  aod  R.  B.  Blahe,  for  appeUee. 

Woods,  J. — The  appellee,  as  guardian,  brought  this  adioD 
upon  a  promissory  not*  made  by  Amos  and  Emily  Birchaid, 
payable  to  the  order  of  the  appellee  at  a  bank  in  this  State, 
and  endorsed  by  the  appellant  Piel.  The  makers  of  the  note 
having  both  died,  the  appellant  Robertson  \vas  appointed  ail- 
ministrator  of  the  estate  of  said  Emily,  and  in  that  capacity 
was  made  defendant. 

The  appellants  severed  in  their  defeuces,  Robertson  pleaii- 
ing  a  set-off  and  the  coverture  of  his  int^tate,  and  Piei  an- 
swering by  a  general  denial  and  a  plea  of  suretyship.  The 
court  found  in  fevor  of  the  defendant  Robertson,  upon  die 
answer  of  coverture,  and  gave  judgment  in  his  fevor,  but 
found  against  Piel  in  favor  of  the  appellee  in  the  sum  of  $640, 
and  entered  judgment  accordingly. 

The  first  error  assigned  and  discussed  by  counsel  is  the 
Bustainingof  the  demurrer  to  the  set-off  pleaded  by  Robertson. 
The  ruling,  however,  was  clearly  right.  The  alleged  eet-off 
consisted  of  an  individual  obligation  of  the  plaintiff  Gareh- 
wiler,  which  was  not  lawfully  capable  of  being  set  off  against 
a  cause  of  action  which  he  held  as  guardian.  "The  principle 
of  mutuality,  in  such  cases,  requires  that  the  debts  should  not 
only  be  due  to  and  from  the  same  person,  but  in  the  Bame 
capacity."     Daykufv.  Dayhuf'a  Adm'r,  27  Ind.  158. 

The  other  questions  in  the  case  arise  under  the  overrulii^ 
of  the  motion  for  a  new  trial,  the  discussion  ou  behalf  of  6ie 
appellant  being  directed  to  the  admissibility  of  certain  testi- 
mony and  to  the  amount  of  the  recovery.  At  this  point,  the 
appellee  insists  that  no  question  is  presented,  because  the  mo- 
tion for  a  new  trial  was  a  joint  motion  by  both  defendants,  and 
that,  Robertson  not  being  entitled  to  a  new  trial,  as  he  clearly 
was  not,  the  motion  was  not  available  for  the  appellant  Piel. 

Such  seems  to  be  the  rule  of  practice.  It  was  so  decided 
in  the  case  of  First  NaH<moi  Bank,  cfc.,  v.  Golier,  61  Ind.  163,  in 
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■which  there  was  a  joint  verdict  agaioat  the  parties  who  joined 
in  the  motion ;  and  where,  as  in  this  case,  the  finding  is  for 
one  and  i^iust  the  other,  the  reason  for  applying  the  rule  is 
manifestly  stronger. 

The  principal  objection  to  the  testimony,  however,  is  that 
the  plaintiff  was  allowed  to  offer  evidence  in  explanation  of  a 
credit  admitted  in  the  complaint.  It  is  insisted  that  it  was 
not  competent  for  the  plaintiff  to  dispute  the  credit  so  ad- 
mitted ;  and,  if  true  in  &ct,  the  objection  would  be  well  taken. 
The  effect  of  the  evidence,  however,  was  not  to  dispute  the 
complaint,  biit  simply  to  show  the  source  of  tlie  credit,  and 
that  it  was  identical  mth  and  constituted  a  part  of  a  sum  for 
which  the  plaintiff  had  given  a  receipt,  which  was  put  in  evi- 
dence by  the  defendant. 

This  disposes,  too,  of  the  claim  that  the  amount  of  the  re- 
covery was  too  great. 

Judgment  affirmed,  with  costs. 


No.  8850. 
Fry  et  al.  v.  State,  ex  kel.  Wiwon. 

Bastabdy. — Secoffnaanee. — Brtae/i.—FailitretoR^eiit/. — Judgmml. — In  bas- 
tard; the  deEendant  entered  into  tlie  usual  rect^nizance  to  appear  and 
abide  the  judgment.  The  cause  was  afterwards  compromised  by  agree- 
ment between  the  patative  father  and  the  mother,  bj  the  pnyment  of  a 
sum  of  money,  and  a  stipulation  for  a  judgment  for  a  certain  sum,  pay- 
able as  the  court  should  direct,  to  be  replevied.  Judgment  was  accord- 
ingl7  entered,  the  relatrix  aclcnowledging  in  court  that  satisfactoi? 
prOTuion  had  been  made  for  the  support  of  the  child. 

Held,  that  a  failure  to  replevy  the  judgment  was  not  a  breach  of  the  con- 
dition of  the  recognizance. 

From  the  Howard  Circuit  Court. 
N.  R.  Idneday  and  T.  A.  De  Land,  tor  appellants. 
R.  Vaile  and  J.  F.  Vaile,  for  appellee. 
Vol.  81.— 30 
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MoRBis,  C. — The  complaiot  states,  that  at  the  December 
term,  1878,  of  the  Howard  Circuit  Court,  the  appellants  en- 
tered into  a  recognizance  for  tlie  appearaoce  of  Samuel  M. 
Fry  at  the  next  term  of  said  court,  to  answer  the  State  of  In- 
diana, on  the  relation  of  Ellen  Wilson,  upon  a  chai^  of  bas- 
tardy, then  pending  in  said  court.     The  bond  is  as  follows: 

"  Know  all  men  by  these  presents,  that  we,  Samuel  M.  Fry 
and  Luke  Fry,  are  held  aud  firmly  bound  unto  the  State  of 
Indiana  in  the  penal  sum  of  five  hundred  dollars.  The  con- 
dition of  the  above  obligation  is  such,  that  whereas  an  action 
is  now  pending  in  the  Howard  Circuit  Court,  wherein  the 
State  of  Indiana,  upon  the  relation  of  Ellen  Wilson,  is  plain- 
tifP,  and  said  Samuel  M.  Fry  is  defendant,  the  same  being  an 
action  for  bastardy :  Now,  if  the  said  Samuel  M.  Fry  shall 
be  and  appear  at  the  Howard  Circuit  Court,  on  the  first  day 
of  the  next  term  thereof,  there  to  remain  and  not  to  depart 
without  leave  and  to  abide  the  order  and  judgment  of  the 
court,  then  this  obligation  shall  be  void,  otherwise  to  remain 
in  full  force  and  effect. 

"  Witness  our  hands  and  seals,  this  1 5th  day  of  January,!  879. 
"  Samuel  M.  Fry,     [Seal.] 
"  Luke  Fry.  [Seal.] 

"Approved  this  16th  day  of  January,  1879. 

"  C.  N.  Pollard,  Judge." 

It  is  alleged  in  the  complaint  that  both  Samuel  M.  Fry  and 
the  relatrix  appeared  at  the  March  term,  1879,  of  said  conrt, 
and  compromised  said  proceediiign  in  bastardy ;  that  the  said 
Samuel  M.  agreed  to  pay  said  relatrix  JlOO  in  cash,  and  suf- 
fer judgment  to  go  against  him  for  the  sum  of  two  hundred 
and  twenty-five  dollars,  payable  as  the  court  may  direct,  to 
be  replevied  by  such  surety  as  the  court  may  accept,  each 
party  to  pay  the  costs  made  by  each ;  that,  in  pursuance  of 
said  agreement,  the  said  court  rendered  judgment  against  the 
said  Samuel  M.  for  |225,  for  the  use  of  said  relatrix,  and  or- 
dered said  defendant  to  replevy  said  judgment,  and  that,  upon 
doing  so,  he  should  pay  of  said  sum,  $100  in  twelve  months 
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and  $125  in  twenty-four  months  from  the  date  of  said  jud^ 
meot.  A  copy  of  the  judgment  and  order  of  the  court  is 
filed  with  and  made  part  of  the  complaint,  and  so  treated  by 
the  partiee.     It  is  as  follows : 

"  Come  the  parties  by  counsel,  and  this  cause  b  now  com- 
promised and  settled  as  per  the  following  agreement,  to  wit: 

"State,  ex  rel.  Wilson,  ti.  Samuel  Fry. 

"The  parties  hereto  have  this  day  compromised  the  above 
cause,  upon  the  following  terms,  to  wit:  The  defendant  is  to 
pay  the  relatrix  in  cash  f  100,  and  suffer  a  judgment  to  go 
against  him  for  the  sum  of  (223,  payable  aa  the  court  may 
direct,  ta  be  replevied  by  such  surety  as  the  court  may  ac- 
cept, and  each  party,  relatrix  and  defendant,  to  pay  all  costs 
made  by  each  respectively. 

"  In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals,  this  28tb  day  of  March,  1879. 

"Ellen  Wimon. 
"Samuel  Fry. 

"And  said  relatrix  now  appears  and  acknowledges  in  open 
court  that  satis&ction  has  been  made  to  her  for  the  support 
and  maintenance  of  her  illegitimate  child  by  said  defendant. 

"And  the  court  now  renders  judgment  against  defendant  for 
old  sum  of  (225,  as  per  said  agreement.  It  is  therefore  con- 
sidered by  the  court,  that  the  plaintiff,  relatrix  herein,  recover 
of  defendant  said  sum  of  $225,  and  that  the  defendant  pay  all 
costs  and  charges  by  him  made  in  this  cause,  which  sum  shall 
be  paid  in  instalments,  in  case  said  judgment  be  replevied,  as 
follows:  $100  in  twelve  months,  and  $125  in  twenty-four 
months  from  date. 

"  It  is  therefore  considered  by  the  court  that  the  relatrix  pay 
all  costs  by  her  made  in  the  prosecution  of  her  complaint 
herein ;  and  that  the  defendant  replevy  said  judgment  by  good 
freehold  surety." 

The  &ilure  of  Samuel  M.  Fry,  the  principal  obligor,  to  re- 
plevy the  judgment  for  $225,  as  directed  by  the  court,  consti- 
tutes the  breach  of  the  bond  complained  o£ 


468  SUPREME  COURT  OF  INDIANA, 

Frj  etalv.  State,  ex  nL  Wilson. 

The  appellants  demurred  to  the  complaint.  Afterwards, 
the  counsel  for  the  defendants  below  withdrew  by  leaveof  the 
court,  thoir  appearance  for  Samuel  M.  Fry,  and  then  Luke 
Fry  filed  his  separate  demurrer  to  the  complaint.  The  de- 
murrer was  0%'erruled,  and  he  answered  the  complaint  in  five 
paragraphs.  A  separate  demurrer  was  filed  to  each  paragraph 
of  the  answer,  and  sustained  by  the  court.  Proper  exceptions 
were  taken  to  the  rulings  of  the  court  upon  the  demurrers. 
The  appellant  Luke  Fry  refusing  to  answer  further,  final 
judgment  was  rendered  for  the  relatrix. 

The  errors  assigned  involve  the  rulings  of  the  court  upon 
the  demurrer  to  the  complaint  and  the  demurrers  to  the  an- 
swer. 

It  appears  from  the  complaint  that  the  proceedings  in  bas- 
tardy were  compromised  and  settled  by  the  relatrix  and  the 
alleged  father  of  hor  child.  In  accordance  with  the  conditions 
of  the  bond  sued  on,  Samuel  M.  Fry  appeared  at  the  March 
term  of  the  Howard  Circuit  Court.  The  relatrix  also  ap- 
peared in  open  court  and  entered  of  record  in  due  form  her 
admission  that  satis&ctory  provision  had  been  made  for  the 
support  of  her  bastard  child.  The  contract  of  compromise 
and  support  was  entered  upon  the  records  of  the  court  It 
provided  that  a  judgment  for  $225  should  be  rendered  against 
the  &ther  of  the  child,  payable  aa  the  court  might  direct,  to 
be  replevied  by  such  security  as  the  court  should  accept,  each 
party  to  pay  his  or  her  costs ;  $100  additional  was  to  be  paid 
in  cash. 

Upon  and  in  pursuance  of  this  agreement  and  compromise, 
as  the  cause  of  action,  the  court  rendered  judgment  in  accord- 
ance with  its  terms.  Samuel  M.  Fry  &iled  to  put  in  bail  as 
provided  by  this  contract  and  directed  by  the  judgment  of  thf 
court. 

We  think  it  quite  clear  that  the  judgment  was  no  part  of  thf 
bastardy  proceedings  proper ;  it  wasauthorized  by  andfounded 
upon  the  agreement  of  the  parties ;  it  provided  for  new  and  in- 
dependent security ;  it  wa-s  the  consummation  of  an  agreement 
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made  by  Samuel  M.  Fry,  to  be  secured  as  provided  by  its 
torms,  and  not  otherwise.  Had  no  security  been  provided  for, 
none  could  have  been  demanded.  Upon  the  agreement  and 
the  judgment  rendered  upon  it, the  appellee  had  a  right  tore- 
<]iiire  Samuel  M.  Fry  to  secure  it  as  agreed,  but  she  had  no 
right  to  insist  that  Luke  Fry  was  bound  by  the  agreement  or 
the  judgment  which  followed  it.  It  was  not  competent  for 
Samuel  M.  Fry,  by  the  disregard  or  violation  of  the  agreement 
entered  into  between  him  and  the  relatrix  for  the  support  of 
their  illegitimate  child  or  otherwise,  to  create  a  breach  of  the 
Iwnd  sued  on  as  against  Luke  Fry. 

The  entry  of  the  admission  by  tJve  relatrix  upon  the  record, 
that  provision  to  her  satis&ction  had  been  made  for  the  sup- 
port of  her  child,  ended  the  bastardy  suit.  It  might  as  well 
be  insisted,  had  Samuel  M.  Fry  promised  to  marry  the  relatrix 
as  a  part  of  the  inducement  to  enter  satislaction  of  record, 
that  his  refusal  to  do  so  would  constitute  a  breach  of  the  bond 
sued  on,  as  that  his  failure  to  replevy  the  judgment  in  ques- 
tion constitutes  such  breach.  Noblew.  The  8tate,ex  rel.  Hines, 
39  Ind.  352  and  355. 

We  think  the  court  below  erred  in  overruling  thedemurrer 
to  the  complaint. 

Pes  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  re- 
latrix, with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint. 


No.  8763. 

Corey  v.  Corey, 


Divorce.— .ditDumj/.—JtfoiTwy'*  Fttt.  —  Anteintplutl  GmlratL—When  mt 

marriage  the  wife  is  33  anil  the  husbnnd  77  years  of  age,  aod  there  waa  an 
antenuptial  contract  concerning  property,  containing  a  release  of  all 
share  in  the  husband's  estate  upon  his  death,  and  it  appeared  that  the 
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hoHband  had  made  provbion  for  the  wife  beyond  the  reqairements  of 
the  coDtract,  an  allowance  to  the  wife  of  125  for  attorney's  fees,  and  « 
refusal  to  allow  alimony,  will  not  be  disturbed  by  the  Supreme  Coart. 

From  the  Madison  Circuit  Court. 

W.  R.  Pierse  and  C.  B.  Gerard,  for  appellant. 

E.  P.  Schiaier  and  C.  L.  Henry,  for  appellee. 

Fbankun,  C. — The  court  below  decreed  a  divorce  to  ap- 
pellant on  a  charge  of  cruel  treatment  by  appellee.  The  day 
after  the  divorce  was  decreed  appellant  filed  a  motion  to  re- 
quire appellee  to  pay  her  necessary  expenses,  in  the  stun  of 
two  hundred  dollars,  in  the  prosecution  of  the  divorce 
suit;  the  motion  or  petition  was  verified  by  appellant,  and 
the  affidavits  of  her  two  attorneys  were  filed  in  connection 
therewith,  stating  that  she  had  agreed  to  pay  them  two  hoD- 
dred  dollars  as  attorney  iees,  for  prosecuting  the  divorce  case. 
Upon  which  the  court  allowed  her  $25,  and  made  an  order 
that  appellee  pay  the  same. 

Appellant  excepted,  for  the  reason  that  the  court  did  not 
allow  enough. 

On  the  third  day  after  the  divorce  was  decreed,  appellant 
filed  a  motion  asking  the  court  to  allow  and  adjudge  to  her 
alimony  in  the  sum  of  (2,000,  which  motion  was  overruled 
by  the  court.  The  appellant  then  filed  a  motion  for  a  new 
trial  as  to  the  alimony,  which  was  also  overruled  and  excep- 
tions reserved. 

The  following  errors  have  been  assigned  in  this  court: 

1st.  Overruling  motion  for  a  new  trial. 

2d.  Overruling  motion  for  alimony. 

3d.  In  only  allowing  $25  for  expenses. 

At  the  time  of  the  trial,  April,  1880,  appellant  was  thirty- 
six  years  old,  and  appellee  eighty.  They  were  married  Jan- 
uary, 1876,  and  separated  December,  1879.  At  the  time  of  the 
marriage,  appellee  had  considerable  property ;  appellant  had 
none.  There  were  no  children  by  this  marriage,  but  appellee 
had  a  &mily  of  children  by  a  former  marriage. 
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Before  this  marriage  the  parties  entered  into  an  antenup* 
tial  contract,  dated  January  Ist,  1876,  and  which  reads  us 
follows :  "  Whereas  we  have  heretofose  entered  into  a  con- 
tract to  be  united  together  in  the  holy  bonds  of  matrimony 
as  husband  and  wife,  which  contract  is  hereafter  to  be  com- 
pleted and  solemnized :  We  now,  before  the  final  consummation 
and  solemnization  of  said  marriage  contract,  have  entered  into 
the  following  antenuptial  contract  and  agreement,  to  wit :  The 
said  Abner  Corey  agrees  and  binds  himself  that  as  long  as 
they  shall  both  live  after  their  marri^^  as  intended,  he  will 
-ever  provide  for  and  treat  the  said  Catharine  H.  Koes,  as  a 
£ood  and  &ithful  husband  should  do,  and  that  if  he  shall  die 
first,  then,  at  his  death,  said  Catherine  H,  shall  take  as  her 
portion  of  his  goods  the  following  real  estate  in  Madison 
■county-  and  State  of  Indiana : "  (then  follows  a  lengthy  de- 
scription of  a  lot  in  Anderson) ;  "also  she  shall  Have  as  her 
ovnij  without  appraisement,  all  the  household  and  kitehen 
goods  and  furniture  owned  by  said  Corey  at  the  death  of  said 
Corey ;  also  there  shall  be  paid  to  her  of  any  property, 
seven  hundred  dollars  (|700)  in  money  at  my  death  or  in  six 
months  thereafter,  to  be  her  own  forever.  And  in  considera- 
tion of  the  above  and  foregoing,  the  above  named  Catharine 
H.  Ross  agrees  and  binds  herself  that  after  their  marriage  as 
agreed  and  anticipated,  that  she  will  dwell  with,  care  for,  and 
■cherish  and  love  and  respect  the  said  Abner  Corey  as  a  £tith- 
fiil  and  dutiful  wife  should,  so  long  as  they  shall  both  live. 
And  if  the  said  Abner  Corey  die  first,  she  hereby  agrees  and 
binds  herself,  that  she  will  receive  and  accept  the  above  de- 
scribed house  and  lot  during  her  lifetime,  and  the  household 
and  kitchen  goods  and  furniture,  and  the  seven  hundred  dol- 
lars ($700)  in  money,  as  above  named,  in  full  of  all  her  in- 
terest, right,  title  and  claim  in  and  to  all  the  property,  both 
real  and  personal  of  said  Corey  at  the  time  of  his  death,  and 
that  the  same  shall  be  in  full  of  all  her  rights  and  claims  to 
and  in  the  property  of  said  Corey,  as  his  widow,  and  that  at 
his  death  she  will  release  and  turn  over  to  the  other  heirs. 
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childrea  and  legal  representatives  of  said  Corey,  all  of  hie 
property,  real  and  personal,  of  every  kind,  except  the  prop- 
erty above  enumerated  and  described  as  her  own  share  and 
part  of  his,  said  Corej^s,  property." 

Before  the  separation,  appellee  had  deeded  to  appellaot  the 
house  and  lot  described  in  Anderson,  worth  some  |1,200 ;  t^ 
house  was  afterwards  burned,  and  leilthe  lot  worth  some  9^00. 
He  had  given  her  $100,  with  which  she  had  bought  another 
lot,  upon  which  he  built  her  a  house,  at  a  cost  of  (535 ;  he 
had  bought  for  her  an  organ,  at  a  cost  of  (200;  he  had  given 
her  a  note,  secured  by  a  mortgage,  for  $125 ;  he  had  ^veo  her 
another  note,  not  secured,  for  (45 ;  had  surrendered,  cancelled 
and  destroyed  a  note  on  her  &ther  for  (25,  at  her  request. 
At  another  time,  had  given  her  $100  in  money ;  when  they 
separated  he  gave  to  her  (40  in  money  and  the  liousehold  fur- 
niture. He  afterwards  had  given  to  her  $25  at  one  time  and 
$10  at  another  time. 

Thus  she  had  received  all  the  property  provided  for  in  the 
the  antenuptial  contract  but  the  $700,  but  in  the  place  of 
which  she  had  received  some  (1,500  in  money  and  other  prop- 
erty. She  had,  however,  surrendered  to  him  a  note  for  (300^ 
which  he  had  executed  to  her  before  marriage  in  compromise 
of  a  suit  for  a  breach  of  marriage  contract,  which  she  had 
brought  against  him. 

That  no  additional  property  was  accnmulated  during  the 
marrif^  relation  between  them,  and  that  his  property  was 
worth  some  $10,000,  which  remained  undistributed  as  ad- 
vancements to  his  children. 

Considering  the  great  disparity  between  the  ages  of  the 
parties,  appellant  could  not  very  flatteringly  hope  for  many 
years  of  social  enjoyment  with  appellee,  and  that  it  required 
some  other  considerations  than  love  and  affection  to  create 
much  congeniality  between  the  parties.  Too  often  such  con- 
siderations bring  about  unfortunate  matches.  Since  this  ap- 
peal, the  appellee  has  departed  this  life,  and  the  name  of  his 
executor,  Edward  R.  Carman,  has  been  substituted. 
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la  actions  of  divorce,  the  question  of  alimony  must  neces- 
sarily be  left  largely  to  the  discretion  of  the  court  below,  and 
unless  there  has  been  a  clear  abuse  of  the  exercise  uf  that  dis- 
cretion, this  court  will  not  interfere.  Powell  v.  Powell,  53  Ind. 
513;  Gonn  v.  Conn,  57  Ind.  323. 

Upon  an  examination  of  the  &ct3  and  circumstances  in  this 
ease,  as  developed  by  the  evidence,  we  do  not  see  any  sufficient 
equitable  reason  for  coming  to  the  conclusion  that  the  court 
below  had  abused  its  discretionary  powers  in  relation  to  the 
alimony  that  should  be  allowed  appellant.  She  not  only  got 
as  much,  but  more  than  she  contracted  for  in  the  marriage, 
and  the  rule  of  the  law  established  in  this  State  by  precedents, 
that  when  the  property  has  been  accumulated  by  the  joint 
efforts,  care  and  diligence  of  both  the  parties,  the  wife 
ought  to  have  about  the  same  sliare  that  she  would  be  entitled 
to  at  the  death  of  her  husisand,  all  things  being  considered, 
does  not  apply  in  this  case.  The  question  of  the  accumula- 
tion of  the  property  is  out  of  the  case. 

There  was  no  error  in  the  court's  overruling  the  motion  for 
alimony,  or  the  overruling  of  the  motion  for  a  new  trial,  as  to 
the  claim  for  alimony. 

As  t«  the  motion  to  require  appellee  to  pay  appellant's  ex- 
peases  in  the  prosecution  of  the  divorce  suit,  that  was  also 
addressed  to  the  sound  discretion  of  the  court.  No  agreement 
that  she  could  make  with  her  attorneys  could  have  any  binding 
force  as  to  how  much  should  be  allowed.  While  the  sum  seems 
small,  we  can  not  overlook  the  fact  that  the  court  had  cogni- 
zauce  of  all  the  facts  and  circumstances  of  the  case,  and  we  can 
not  say  that  the  court  erred  in  the  amount  allowed.  The  judg- 
ment below  should  not  be  reversed  for  this  reason.  We  see  no 
error  in  this  record.     The  judgment  below  should  be  affirmed. 

Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 

Opinion  filed  at  the  November  term,  ISSl. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1S82. 
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Andrews  et  al.  v.  Swanton  et  al. 

Parties. — HtiAand  and  Wi/e. — Notice. — In  a  suit  to  foieclose  s  mortgage 
upon  lands  purchased  b;  a  married  woman  subsequent  to  the  mortgage, 
her  husband  is  a  proper  partj  defendant,  and  it  is  not  neceasuy  to  ftTei 
that  he  had  notice  of  the  mortgage. 

Pleading. — When  a  partj  is  made  defendant  to  answer  to  hU  interest, 
he  can  not,  after  verdict,  object  to  the  complaint  that  his  interest  ia  not 
speciScall^  stated. 

Practice. — Objection  to  the  aiifficiencj  of  a  reply  comee  too  late  ftfter 
verdict. 

Save. — Nea  TriaL — Where  a  party  negligently  and  withont  ezcnse  bib  to 
prepare  for  trial,  he  can  not  get  a  new  trial  because  of  surprise,  and  of 
accident  preventing  his  presence  at  the  trial ;  and  if  upon  such  a  tno- 
tion  there  be  counter  affidavits  contradictoi;  of  the  statements  of  tboM 
in  support,  the  Supreme  Court  will  not  interfere  with  the  ruling  on  the 

From  the  Cass  Circuit  Court. 

D.  P.  Baldwin  aud  D.  D,  Dyktfman,  for  appellants. 

M.  Winfidd  and  $.  A.  MyerSy  for  appellees. 

Elliott,  J. — The  appellees  brought  this  suit  upon  a  mort- 
gage executed  to  them  by  John  Kirkham  and  wife.  The 
mortgage  was  not  recorded,  aud  Lucy  Andrews  subsequently 
purchased  the  mortgaged  real  estate,  but,  as  the  complaint 
avers,  with  actual  knowledge  of  the  mortgage.  It  is  alleged 
that  Thomas  Andrews  is  the  husband  of  Lucy,  and,  as  such, 
ia  made  a  party  to  the  action.  No  question  as  to  the  suffi- 
ciency of  the  complaint  was  made  in  the  court  below,  but  its 
sufficiency  is  here  challenged  by  the  assignment  of  errors.  It 
is  contended  that  it  does  not  state  a  cause  of  action  against 
Thomas  Andrews.  We  think  it  does  show  that  he  was  a 
proper  party  to  the  foreclosure  suit,  for  it  shows  that  his  wife 
was  the  owner  of  the  equity  of  redemption,  and  that,  as  her 
husband,  he  had  an  inchoate  interest  in  the  property.  It  was 
proper,  if  not  necessary,  to  make  him  a  party  to  the  suit  in 
order  that  all  right  of  redemption  might  be  barred. 

It  was  not  necessary  to  allege  that  Thomas  Andrews  had 
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notice  of  the  mortgage.  He  possesseB  only  such  rights  as  his 
marital  relations  confer  upon  him,  and  notice  to  his  wife  was 
ail  that  need  be  shown.  Whatever  infirmities  there  are  in 
her  title  necessarily  exist  in  his  rights  or  interests.  He  can 
not  have  a  better  title  or  higher  right  than  that  possessed  by 
his  wife,  from  whom  his  whole  interest  flows. 

Where  a  party  is  brought  into  court  to  answer  as  to  his  in- 
terest in  land,  it  is  not  necessary  that  the  complaint  should 
specifically  set  forth  the  character  of  his  title  or  interest.  The 
nature  of  his  title  is  a  matter  peculiarly  within  his  own  knowl- 
edge, and,  in  such  cases,  the  plaintifT  is  not  held  to  any  great 
degree  of  particularity  in  pleading  title  in  his  adversary. 

If  the  appellant  Thomas  Andrews  had  a  title  superior  to 
that  of  appellee's  mortgf^e,  he  should  have  asserted  it  when 
brought  into  court  and  challenged  to  make  his  true  interest 
appear.  He  can  not,  for  the  first  time,  successfully  assail  the 
complaint,  because  it  does  not  fully  set  forth  his  interest,  by 
an  assignment  of  errors.  We  do  not  think  he  could  do  so  by 
demurrer,  but  we  are  certain  that,  after  verdict,  suoh  an  ob- 
jection can  not  prevail. 

The  complaint  not  only  alleges  that  Lucy  Andrews  had 
notice  of  the  mortgage,  but  it  also  charges  that,  as  part 
of  the  consideration,  she  assumed  and  i^reed  to  pay  it.  She 
answered,  among  other  things,' that  the  conveyance  to  her  was 
by  deed  of  warranty,  and  that,  at  the  time  of  its  execution, 
the  land  was  encumbered  by  unpaid  taxes.  To  this  answer, 
appellees  replied  the  general  denial,  and  that  the  appellant 
Lucy  Andrew^  had,  as  [mrt  of  the  consideration,  t^reed  to 
pay  all  the  taxes  assessed  against  the  land.  It  is  said  that  the 
reply  is  bad;  but  we  are  not  called  upon  to  decide  this  ques- 
tion, for  the  reason  that  no  demurrer  was  filed  to  any  of  the 
paragraphs  of  the  reply.  As  there  was  no  ruling  upon  the 
;-ufficiency  of  the  reply,  and,  of  course,  no  exception,  no  ques- 
tion is  presented  for  our  consideration.  E3j)ecially  must  this 
result,  where,  as  here,  there  is  one  paragraph  of  a  reply  which 
is  unquestionably  good. 
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A  motion  for  a  Dew  trial  was  filed  upon  the  ground  of  sui^ 
prise,  and  of  accident  preventing  the  presence  of  the  appel- 
lants at  the  trial.  Counter  affidavits  were  filed  directly  oon- 
tradicting  the  statements  of  the  affidavits  filed  in  support  of 
the  motion.  An  issue  of  fact  was  thus  formed,  and,  upon  a 
hearing,  decided  against  appellants.  The  evidence  stroogly 
^iipports  the  finding  of  the  trial  court  upon  this  question  of 
&ct,  and  we  can  not  disturb  it. 

If,  however,  we  had  the  right  to  interfere  with  the  finding 
upon  the  controverted  question  of  fact,  we  should  still  be  com- 
pelled to  affirm  the  judgment.  No  diligence  is  shown.  The 
&ilure  of  appellants  to  attend  the  trial  is  not  excused.  It  ap- 
pears that  their  attorneys  were  present  when  the  cau^  was 
called  for  trial ;  that  no  effort  was  made  to  postpone  the  trial, 
nor  any  objection  interposed  to  the  action  of  the  court.  It 
was  the  duty  of  appellants  to  have  made  reasonable  prepara- 
tion for  trial ;  or,  if  not  prepared,  to  inform  their  attom^s, 
and  thus  enable  them  to  secure  a  postponement.  The  feet 
that  they  had  changed  attorneys  did  not  excuse  them  from  no- 
tifying those  formerly  employed,  or  from  informing  the  ad- 
verse parties  and  the  court  of  such  change.  It  would  be  pro- 
ductive of  great  injustice  to  permit  parties  to  negligently  feil 
to  prepare  for  trial,  and  afterwards  secure  a  new  trial  upon  U>e 
ground  of  surprise. 

Judgment  affirmed. 


GiODFRBY  V.   CbAYCHAPT  ET  AL. 

Husband  and  Wipe.—  Wift's  Inchoate  Inlerat  Subject  lo  Tneumbrtmea  Exut- 
ingat  'Rmti^  Marriagc—lhe  inchoate  interest  acquired  by  the  wife  in 
real  estate  owned  br  the  husband  at  the  time  of  the  marriage  is  suboi^ 
dinate  lo  existing  incumbrances,  whether  recorded  or  not,  and  whether 

she  had  notice  of  tliem  or  not. 
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Practioe. — Fteadiag. — Demurrer. — Evideyure. — When  conaldering,  the  cor- 
rectneaB  of  ft  ruling  upon  a  demurrer,  the  facts  averred,  unaided  by  ref- 
erence to  the  evidence,  muet  be  considered. 

Promissory  Note. — lalavt/.—PaymeiU. — Rwoupiuenl. — A  promiasory  note, 
without  any  express  stipiilutiun  for  interest,  draws  six  percent  after 
maturity;  and,  payments  made  having  been  credited  on  the  basis  of  ten 
per  cent,  without  the  maker's  conHent,  he  had  the  right  to  have  the 
CBlculatioD  made  on  the  basis  of  six  per  cent  In  such  case,  it  is  not  a 
qaeation  of  recoupment,  liut  of  payment. 

From  the  Washington  Circuit  Court. 

S.  B.  Voylea  and  H.  Morris,  for  appellant. 

W.  H.  PayrOer  and  W.  C.  Hultz,  for  appellees. 

Woods,  J. — Action  by  the  appellant  upon  a  promissory 
note  and  to  foreclose  a  mortgage  on  real  estate,  alleged  to  have 
been  executed  to  the  plaintilf  by  the  defendant  William  Cray- 
craft,  it  being  averred  that  since  the  execution  of  the  note 
and  mortgage,  the  said  defendant  had  intermarried  with  his 
co-defendant  Martha  E.  Craycraft,  and  was  living  with  her  as 
his  wife,  and  that  Isaac  N.  M'illiams  was  claiming  some  interest 
in  the  mortgaged  land  and  was  made  a  party  to  the  action  to 
answer  thereto. 

The  second  paragraph  of  the  separate  answer  of  Mrs.  Cray- 
craft  to  the  complaint  is  to  the  efTect  that  the  mortgage  which 
it  waa  sought  to  have  foreclosed  purports  to  have  been  ac- 
knowledged "  before  Benjamin  C.  Shanks,  recorder  of  Wash- 
ington county,  by  Joseph  F.  Cutshaw,  deputy,"  and  that  said 
Cutshaw  bad  not  been  duly  and  legally  appointed  such  deputy, 
the  particular  facte  concerning  his  appointment  being  specif- 
ically stated  in  the  plea.  To  this  answer  the  court  overruled 
the  appellant's  demurrer  for  want  of  fiets,  and  the  appellant 
has  assigned  error  upon  the  ruling. 

The  action  of  the  court  in  this  respect  was  clearly  errone- 
ous. It  was  entirely  immaterial,  so  for  as  concerned  the 
right  of  the  plaintiff  to  foreclose  the  mortgage  against  the 
mortgagor  and  his  wife,  whether  the  instrument  was  acknowl- 
edged or  recorded  at  all.  The  answer  contains  no  averment 
that  Mrs.  Craycraft  had  acquired  any  other  interest  in  the 


478  SUPREME  COURT  OF  INTIIANA, 

Qodfrey  v.  Craycmft  a  aL 

land  than  88  the  wife  of  her  co-defendant,  and  that  interest 
was  necessarily  subordinate  to  whatever  encumbrances  were 
upon  it  at  the  time  of  the  marriage,  whether  recorded,  and 
whether  she  had  notice  of  them  or  not.  The  counsel  for  the 
appellees  do  not  aesert  the  contrary,  but  surest  that  the  proof 
shows  that  she  was  interested  not  solely  as  the  wife  of  the 
mortgagor,  but  also  as  a  purchaser  and  grantee  for  value  of 
the  mortgaged  property.  But  the  ruling  upon  the  demurrer 
is  made  solely  with  reference  to  the  fects  averred,  unaided  by 
any  enquiry  as  to  the  evidence,  and  in  the  same  manner  the 
correctness  of  the  ruling  must  be  considered  on  appeal. 

In  this  instance  the  plea  would  not  be  aided  by  the  eri- 
dence,  which  shows  that  the  conveyance  under  which  Mr^. 
Craycraft  claimed  was  made  subject  to  the  appellant's  nwrt- 

The  appellant  has  also  assigned  as  error  the  overruling  of 
his  demurrer  to  the  third  paragraph  of  the  answer  of  William 
Craycraft;  but  while  it  appears  that  such  a  demurrer  was 
filed,  the  record  before  us — which  is  so  confused  in  its  makeup 
as  to  be  hardly  intelligible— does  not  show  any  ruling  upon 
it  or  exception. 

The  remaining  question  is,  whether  the  verdict  for  the  de- 
fendants in  suijtained  by  the  evidence. 

The  evidence  shows  that  the  defendant  William  Cniycraft 
made  to  the  plaintiff  two  notes,  one  on  January  3d,  lS62,fbr 
1609.28,  payable  December  25th,  1862,  and  the  other,  the  ooe 
in  suit,  on  January  4th,  1862,  payable  January  1st,  1864. 
Neither  note  contained  any  express  contract  for  interest  for 
the  time,  either  before  or  after  maturity. 

The  evidence  tending  to  show  payments  was  as  follows : 

Frank  Godfrey,  called  for  the  defence,  testified :  "I  am  a 
son  of  the  plaintiff;  I  counted  the  interest  on  the  note  insult, 
and  also  on  the  note  for  $609.28,  at  ten  per  cent.  &om  the 
time  they  were  due;  don't  remember  the  amounts;  William 
Craycraft  was  always  present  when  T  counted  the  interest  fin 
the  notes,  and  said  count  it  at  ten  per  cent ;     *     *    this  wa;« 
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^rhile  my  &ther  lived  on  the  &rm,  two  miles  from  town ;  my 
&ther  always  gave  Craycrafl  a  receipt  whea  be  paid  money ; 
I  can't  recollect  how  much  or  how  often  he  paid  •  *  *  I 
do  not  recollect  testifying  on  the  first  trial  of  this  cause  that 
I  counted  the  interest  from  the  date  of  the  notes." 

William  Crayeraft  testified :  "  I  made  the  note  and  mort- 
gage in  suit,  also  the  note  for  $609.28,  and  the  mortgage  which 
secures  it ;  *  *  I  think  the  first  payment  I  made  was  about 
one  year  after  the  notes  were  executed ;  *  *  a  little  over 
one  hundred  dollars ;  *  *  the  next  year  one  hundred  dol- 
lars; *  *  and  the  next  year  one  hundred  and  forty-four 
dollars ;  *  *  these  were  all  tbe  payments  I  can  now  recol- 
lect; I  had  receipts  for  the  payments  I  made,  but  my  house 
was  destroyed  by  fire,  and  tbe  receipts  burned ;  I  never  was 
present  when  the  interest  was  calculated  on  the  notes ;  I  never 
knew  what  interest  he  charged  me ;  a  short  time  after  I  paid 
tbe  f  144,  *  *  Godfrey  *  said, '  You  come  out  better 
than  than  I  expected ;  you  have  paid  all  the  interest,  and  about 
one  hundred  and  ten  dollars  over;'  in  1871,  when  the  last 
payment  was  made,  Godfrey  said :  '  You  are  in  the  notion  of 
getting  out  of  debt ; '  there  were  two  payments  after  the  mort- 
gage which  secured  the  first  note  was  satisfied,  one  for  fifty 
dollars  and  one  for  one  hundred  dollars;  I  could  count  in- 
terest; *  *  James  Godfrey  could  not;  I  was  justice  of  the 
peace  for  several  years." 

The  satis&ction  referred  to  was  made  May  28th,  1870. 

The  defendants  introduced  in  evidence  the  following  mem- 
orandum : 

"  Interest  and  principal  due  on  the  William  Crayeraft  notes 
up  till  December  25th,  1868,  $802.98 ;  Salem,  June  12th, 
1869,  received  of  William  Crayeraft,  on  the  above  account, 
$350;  received  on  William  Crayeraft  note,  fifty  dollars.  May 
28tb,  1870;  received  on  tbe  within  note,  $100,  Dee.  26th, 
1871." 

This  evidence  tends  to  show  that  besides  the  particular 
payments  stated  by  the  witness,  other  payments  were  made  be- 
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tween  January  1st,  1865,  and  December  25th,  1868,  which,  on 
the  basis  of  ten  per  cent,  on  the  notes  from  the  time  earh 
became  due,  left  unpaid  on  both  notes  at  the  last  named  date 
the  sum  of  f803.  A  calculation  will  show  that  the  same 
payments  which,  on  the  basis  of  ten  per  cent,  interest,  woul<l 
produce  that  result,  on  the  basis  of  six  per  cent,  interest  wouhi 
have  reduced  the  amount  due  at  that  time  by  as  much  as  $3oli 
to  $400,  according  to  the  supposed  dates  and  amounts  of  the 
payments.  There  was,  therefore,  in  feet  only  about  $450  due  al 
that  time,  which  sum,  with  six  per  cent,  interest,  was  not  equal 
to  the  payments  thereafter  made,  to  wit :  June  12th,  1869, 
1350,  May  28th,  1870,  $50,  and  December  26th,  1871,  $100. 

Counsel  for  the  appellant  contend  that  the  ten  per  cent. 
interest,  having  been  voluntarily  paid,  can  not  be  recouped, 
especially  so  much  of  it  as  was  not  paid  on  the  note  in  suit. 
The  question,  however,  does  not  arise  upon  the  evideooe 
which  tends  to  show  that  the  maker  of  the  note  was  not  pres- 
ent at,  and  did  not  know  of,  or  give  his  assent  to  the  compu- 
tation of  interest  at  any  other  rate  than  that  which  the  con- 
tracts called  for,  and,  this  being  so,  it  is  a  question  of  paymeDt 
simply,  and  not  of  recoupment.  It  being  evident  that  the 
finding  in  fevor  of  the  principal  defendant,  the  maker  of  the 
note  and  mort^iage,  can  not  be  disturbed,  the  error  committed 
in  overruling  the  demurrer  to  Mrs,  Craycraft's  answer  is  im- 
materiat  and  harmless.  Judgment  standing  in  &vor  of  her 
husband,  there  can  not,  under  the  feots  of  the  case,  be  a  judg- 
ment against  the  wife. 

Judgment  affirmed,  with  costs. 


No.  10,080. 
Gavin  v.  Board  of  Commissionees  of  Decatur  CoirvrY. 

Appeai- — Ontnty  CamrnitpotuTt. — Ractiee. — An  appeal  from  the  order  of  s 
countj  board  levying  a  tax  in  aid  of  a  railroad  goes  to  the  circuit  court, 
not  for  tlie  conectioD  of  erron,  but  for  trial  a«  an  original  cause;  objeo- 
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tions  filed  there,  in  the  nature  of  an  Bssignment  of  errois,  ihould  be 
wholly  disregarded,  and  the  partj  appealing  can  make  no  qneetion  in 
the  Supreme  Court  concerning  the  ruling  of  the  circuit  court  upon  them. 

Baiuioad. — I^. — Public  Aid. — Eirideaee. — In  July,  1870,  a  petition  was 
presented  to  the  county  board  asking  an  appropriation  for  a  townehip 
of  S75,000,  to  aid  a  railroad,  as  provided  by  the  statute  (B.  S.  18S1,  sec. 
4045).  An  election  was  held  and  the  appropriation  votad.  In  June, 
1S80,  the  board  levied  a  tax  of  one  per  cent,  accordinglj.  In  Jnne,  1881, 
iinutlier  lev;  of  one  per  cent,  was  ordered,  and  on  trial  of  an  appeal 
from  this  last  order  the  appellant  utTered  to  prove  that  a  tax  of  one  per 
cent,  [or  the  years  1880  and  1S81  would  not  raise  the  175,000. 

Held,  that  the  evidence  was  immaterial. 

Held,  also,  that  the  appeal  raised  no  question  upon  the  proceedings  occur- 
ring before  the  order  appealed  from. 

JTJDHXEST.—Aaignntenl  of  Error.Sapreme  Cburt, — When  the  judgment 
appealed  from  is  defective  and  incomplete,  hut  no  error  is  asBigned 
thereon,  and  no  available  error  has  been  committed  in  the  proceedings 
which  led  to  it,  it  will  not  be  reversed. 

From  the  Decatur  Circuit  Court. 

J.  D.  Miller  and  F.  E.  Gavin,  for  appellant. 

W.  A.  Moore,  B.  F.  BennOt,  G.  Emi^  and  /.  K  Ewing, 
for  appellee. 

KiBLACK,  J. — The  board  of  commisaionera  of  Decatur 
oouDty,ou  the  10th  day  of  June,  1881,wbich  was  during  their 
regular  June  session  of  that  year,  made  and  caused  to  be  en- 
tered of  record,  an  order  as  follows : 

"  Vernon,  Greenaburg  and  Rushville  R.  R.  Co. 

"Levy  of  taxes  for  Washington  township. 

"Whereas,  on  the  19th  day  of  July,  1879,  a  petition  by 
twenty-five  freeholders  of  Washington  township,  of  Decatur 
county,  Indiana,  was  filed  in  the  auditor's  office  of  said  county, 
asking  an  appropriation  of  (75,000  for  the  purpose  of  aiding 
in  the  construction  of  the  Vernon,  Greensburgand  Rushville 
railroad  through  said  township,  by  taking  stock  in  said  com- 
pany for  said  township,  in  the  sum  of  $75,000 ;  and  whereas 
an  election  was  held  in  said  township,  on  Monday,  August 
25th,  1879,  which  resulted  in  a  majority  of  votes  of  said 
township  for  said  appropriation. 
Vol.  81.— 3) 
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"  Therefore,  it  is  hereby  ordered  that  a  special  tax  of*  one 
per  cent,  upon  the  real  and  persoaal  property  of  said  town- 
ship be  and  the  same  is  hereby  levied  for  the  year  1881,  for 
the  purpose  of  raising  one-half  of  the  amount  specified  in  said 
appropriation." 

Within  thirty  days  after  the  making  and  entry  of  this  order, 
Frank  E.  Gavin,  a  citizen  of  said  township  of  Washington, 
and  a  property-holder  and  taxpayer  therein,  filed  his  affidavit 
with  the  auditor,  setting  forth  an  interest  in  the  subject-mat- 
ter embraced  in  the  order,  and  alleging  that  he  was  aggrieved 
by  the  decision  of  the  commissioners  in  relation  thereto,  and, 
upon  the  filing  of  an  appeal  bond,  prayed  an  appeal  to  the 
circuit  court. 

The  auditor  indue  time  filedatranscript  of  the  proceedings 
appealed  from  in  the  circuit  court,  in  which  the  cause  was- 
placed  upon  the  docket,  the  appellant  being  designated  as  the 
plaintiff,  and  the  commissioners  as  defendants. 

At  the  next  terra  of  the  circuit  court,  the  plaintiff  Gravin 
filed  what  he  denominated  a  statement  of  his  grounds  of  ap- 
peal, urging  as  objections  to  the  proceedings  had  before  the 
commissioners : 

let.  That  said  commissioners  were  not  lawfully  in  session 
when  they  received  the  petition  and  ordered  the  election  re- 
spectively referred  to  in  the  order  appealed  from. 

2d.  That  the  commissioners  were  not  authorized  to  levy  the 
'taxes  complained  of,  or  any  other  taxes,  at  their  regular  June 
session  of  1&8I. 

3d,  That  the  commissioners  at  their  June  session.in  the  year 
1880  levied  the  sum  of  $34,477.10,  of  said  sura  of  $75,000 
referred  to  in  the  order  appealed  from,  to  aid  in  the  construc- 
tion of  said  Vernon,  Qreensburg  and  Rushville  railroad;  that 
the  taxable  property  of  said  Washington  townsliip  assessed  for 
the  year  1881,  was  $3,533,660;  thatsuchlevy  of  oneper  cent. 
fot  the  last  named  year  would  not  raise  the  residue  of  said 
$75,000,  but  would  &11  short  thereof  by  the  sum  of  $5,186.30. 

The  defendants  demurred  severally  to  the  objections  thus 
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urged  to  the  proceedings  appealed  from,  and  their  demurrer 
wa^  sustained  as  to  the  second  and  third  objectionn,  and  over- 
ruled as  to  the  first 

The  defendants  then  joined  issue  upon  the  first  objection 
and  the  cause  was  submitted  to  the  court  for  trial. 

The  plaintiff  read  ■  in  evidence  the  precept  of  the  auditor 
convening  the  commissioners  in  special  seesion  on  the  Idth 
day  of  July,  1879 ;  also  the  record  of  a  petition  filed  on  that 
day  purporting  to  be  signed  by  twenty-five  freeholders  of 
Washington  township,  asking  the  appropriation  of  {75,000 
as  herein  above  stated ;  also  the  order  of  the  commissioners 
directing  an  election  to  be  held  in  that  township  on  the  sub- 
ject of  the  proposed  appropriation  on  the  25th  day  of  Au- 
gust, 1879;  also  the  order  of  the  commissioners  made  at 
theic  June  session  of  1880,  directing  a  levy  of  one  per  cent, 
on  the  taxable  property  of  Washington  township  for  that 
year,  purporting  to  be  made  in  pursuance  of  the  require- 
ments of  a  majority  vote  of  the  voters  of  that  township  on 
said  25th  day  of  August,  1879. 

The  plaintiff  then  offered  evidence  tending  to  prove  the 
assessed  value  of  the  taxable  property  in  Washington  town- 
ship for  the  years  1880  and  1881  respectively,  for  the  purpose 
of  showing  that  one  per  cent,  levied  on  such  taxable  proper^ 
for  each  of  those  years  would  not  raise  the  sum  of  $75,000 
voted  as  an  appropriation  by  the  voters  of  said  township,  but 
the  court  excluded  the  proffered  evidence. 

The  defendants  on  their  part  read  in  evidence  the  return 
of  the  election  held  on  the  25th  day  of  August,  1879,  show- 
ing that  a  large  majority  of  the  persons  voting  at  that  elec- 
.  tion  had  voted  in  fiivor  of  the  appropriation  asked  for  in  the 
petition  read  in  evidence  by  the  plaintiff. 

The  court  thereupon  made  a  general  finding  for  the  defend- 
ants, and,  over  a  motion  for  a  new  trial,  rendered  judgment 
in  their  &vor  for  cost^. 

Errors  are  assigned  upon  the  mlings  of  the  circuit  court 
sustaining  demurrers  to  the  second  and  third  grounds  of  appeal 


SUPREME  COURT  OF  INDIANA, 

Gavin  t>.  Board  of  Coram isaioners  of  Decatur  CoDDty. 


from  the  proceedings  before  the  commissioners  as  stated  by  the 
appellant,  and  upon  the  overruling  of  the  motion  for  a  new  trial. 

The  proceedings  in  this  cause  in  the  circuit  court  were  quite 
informal  and  in  some  respects  anomalous,  having  been  con- 
ducted partly  upon  the  idea  that  the  circuit  court  was  sitting 
as  a  court  of  error  for  the  review  of  the  proceedings  had  be- 
fore the  commissioners,  and  partly  upon  the  theory  that  the 
cause  stood  for  trial  in  that  court  as  an  original  action. 

The  final  judgment  also  settled  nothing  as  to  questions 
really  brought  before  the  court  by  the  appeal,  except  Id  an 
inferential  and  argumentative  way,  and  did  not  make  such  a 
final  disposition  of  the  cause  as  the  court  ivas,  under  the  cir- 
cumstances, required  to  make. 

In  the  first  place,  the  appeal  to  the  circuit  court  \\-as  only  from 
the  order  of  the  commissioners  made  and  entered  at  their  "June 
session  of  1881,  and  raised  no  question  in  that  court  on  any  of 
the  previous  proceedings  on  the  subject  to  which  that  order 
related. 

In  the  next  place,  that  appeal  brought  the  cause  into  the  cir- 
cuit court  to  be  heard,  tried  and  determined  upon  the  evidence 
as  an  original  cause,  and  not  for  review  and  re-exam!  Dati  on  as 
in  a  court  of  errors.  1  R.  S.  1876,  p.  357,  section  36 ;  3fc~ 
Pherson  v.  Leathers,  29  Ind.  65  ;  ifandhve  v.  Pai-y,33  Ind.  505. 

Consequently,  the  statement  by  the  appellant  of  hisgrounds 
of  appeal  in  the  circuit  court  raised  no  question  for  decision 
in  that  court,  and  brought  nothing  into  the  record  for  our  de- 
cision here. 

The  appeal  to  the  circuit  court  suspended  the  order  ap- 
pealed from,  and  transferred  the  question  as  to  whether  a  tax 
ought  to  be  levied  on  the  taxable  property  of  Washington 
township,  for  railroad  purposes,  for  the  year  1881,  to  that 
court,  to  be  determined  upon  the  evidence  as  an  original  ques- 
tion. Hence,  one  of  the  que.itions,  to  which  the  appellant  has 
devot«d  much  time  in  the  ai^ument,and  that  is,  as  to  the  time  at 
which  the  commissioners  were  authorized  to  levy  such  a  tax  in 
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the  year  1881,  became  ao  immaterial  questioD  id  the  circuit 
court,  and  is  one  of  do  practical  importance  in  this  court. 

The  records  of  previous  proceedings  by  the  commissioners, 
read  in  evidence  by  the  appellant,  tended  to  show  an  obliga- 
tion on  the  part  of  the  proper  authorities  of  Decatur  county 
to  make  a  levy  of  taxes  on  the  property  of  Washington  town- 
ship, to  pay  the  balance  claimed  to  be  due  on  the  appropria- 
tion of  $75,000,  and  as  the  appellant  introduced  those  records 
in  evidence,  he  can  not  now  be  beard  to  complain  that  they 
were  improperly  admitted  in  evidence. 

The  assessed  value  of  the  taxable  property  of  Washington 
township,  for  the  year  1879,  the  time  at  which  the  appropria- 
tion was  voted,  was  not  shown.  We,  therefore,  assume  that 
the  amount  voted  did  not  exceed  two  per  cent,  on  such  taxa- 
ble property  for  that  year. 

The  assessed  value  of  the  taxable  property  of  that  town- 
ship in  the  succeeding  years  was  immaterial  to  any  question 
before  the  court,  and  the  court  did  not  err  in  excluding  all 
inquiry  on  that  subject.  If,  on  account  of  the  shrinkage  of 
values,  or  some  defects  in  the  assessments,  or  of  some  de- 
struction of  property,  a  levy  of  one  per  cent,  each  year  for 
the  years  1880  and  1881  would  not  make  the  sum  appro- 
priated, no  citizen  of  the  township  could  interpose  that  cir- 
cumstance as  a  reason  for  not  levying  the  per  centum  pro- 
vided by  law  for  the  payment  of  such  appropriation. 

The  statute  under  which  this  cause  \va8  appealed  from  the 
commissioners,  required  that  the  circuit  court  should  make 
a  final  determination  of  the  matters  in  controversy,  and  either 
carry  such  final  determination  into  execution,  or  remand  the 
cause  with  instructions  to  the  commissioners.  1  R.  S.  1876, 
p.  367,  section  37 ;  Mandlove  v.  Pauy,  mpra. 

The  judgment  in  this  case  made  rio  order  concerning  the 
levy  of  taxes  appealed  from,  and  hence  did  not  make  a  com- 
plete final  disposition  of  the  cause ;  but  as  no  material  error 
was  committed  against  the  appellant  during  the  progress  of 
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the  cause,  he  is  not  in  a  position  to  demand  a  reversal  of  the 
Judgment,  however  defective  in  some  respects  it  may  be. 
The  judgment  is  affirmed,  with  costs. 


State,  ex  eel.  Nave,  v.  Hawkins  et  al. 

Plzadimo.— £%«r^(  Bond.—A'mmr.—Dvtetuyii  Not  to  Xny.— CoropUuDt  on 
a  sheriff's  bond,  EtatiDg  for  breach  :  1.  Failara  to  levy  an  execution;  2. 
Refusal  to  levy  on  personal  property  when  directed,  and  lerying  OD  real 
estate  encambered  bejond  itavatue.  Answer,  that  the  sheriff,  bein^  about 
to  levy  the  execution  on  pergonal  property,  waa  directed  by  the  execation 
plaintiff  not  to  make  Huch  levy,  but  to  levy  upon  the  real  estate  of  the 
execution  defendant,  which  was  accordingly  done. 

Htld,  that  the  answer  waa  good  on  demurrer. 

Sahx.  —Vaplicity. — Under  the  code,  duplicity  is  not  canse  for  demnrrer. 

EviDEBCB. — Baord. — Bill  of  Eieeptima. — As  evidence,  a  record  of  conit  is 
an  entire  thing,  and  all  proper  parts  of  it  are  to  go  in  evidence  if  any  of 
it  be  admitted ;  but  this  does  not  include  bills  of  exceptions  and  other 
papers  incidentally  connected  witli  the  proceedings. 

Sake. — 06j>eii<m. — iVaettce.— An  objection  to  reading  a  record  in  evidence 
raises  no  queation  as  to  the  reading  of  a  bill  of  exceptions  connected 
with  the  same  proceedings,  and  filed  therein. 

Supreme  Court. — Harmiea  Error. — Eeidmte. — Error  in  admitting  evi- 
dence, which  itie  apparent  could  not  have  influenced  the  verdict,  is  oot 
available  in  the  Supreme  Court 

From  the  Hendricks  Circuit  Court 
C  C.  Nave,  for  appellant. 
L.  M.  Campbell,  for  appellees. 

Elliott,  C.  J. — The  appellant's  complaint  chaises  the  ap- 
pellee Hawkins  with  having  broken  the  condition  of  the 
official  bond  executed  by  him  as  sheriff  of  Hendricks  connty. 
Two  breaches  are  assigned.  The  first  is,  that  the  appellee 
Hawkins  negligently  feiled  to  levy  an  execution  issued  upon 
a  judgment  obtained  by  the  relator  against  one  Mahoney; 
the  second  that  the  sheriff,  although  so  directed,  leAued  to 
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levy  the  execution  upon  personal  property  and  wrongfully 
levied  it  upon  real  estate  encumbered  for  more  than  its  value. 

The  second  paragraph  of  the  answer  is  not  very  carefully 
drawn,  but  it  contains  an  allegation  which  nukes  it  good.  The 
allegation  to  which  we  refer  is  this :  "  These  defendants  admit 
that  it  is  true  that  no  levy  was  made  upon  the  personal  prop- 
erty, hut  they  aver  that  said  Samuel  L.  Hawkins  offered  and 
intended  to  levy  upon  said  personal  property,  and  would  have 
so  levied  upon  the  same  and  taken  it  into  his  possession,  and 
have  offered  the  same  for  sale  as  required  by  law,  but  that  the 
relator  upon  being  notified  of  the  condition  of  said  property, 
«xpressly  ordered  and  directed  said  Samuel  L.  Hawkins  not 
to  make  such  levy,  and  ordered  him  to  levy  upon  the  real  es- 
tate of  said  Mahoney."  Confessing  this  allegation  by  the 
demurrer,  the  appellant  admits  that  the  sheriff  did  exactly 
what  the  relator  required  him  to  do,  and  this  being  true  there 
is  no  cause  of  action.  An  execution  creditor  can  not  suc- 
«es3fully  insist  that  a  sheriff  who  obeys  his  orders  shall  re- 
spond in  damages,  because  loss  resulted  from  such  obedience. 
The  appellant's  relator  is  not  in  a  situation  to  complain  of 
the  sheriff  for  having  done  that  which  he  was  directed  to  do. 

Counsel  for  appellant  is  right  in  his  assertion  that  the  an- 
swer contains  more  than  one  ground  of  defence,  hut  he  is  rad- 
ically wrong  in  bis  conclusion  that,  therefore,  a  demurrer  will 
lie.  Where  the  answer  improperly  blends  in  a  single  para- 
graph different  and  distinct  grounds  of  defence,  the  remedy 
is  not  by  demurrer  but  by  motion. 

In  the  course  of  the  trial  the  appellant  gave  in  evidence 
detached  parts  of  various  records,  and  the  appellees  after- 
wards gave  in  evidence  the  remaining  parts  of  these  records. 
There  was  no  error  in  permitting  the  appellees  to  do  this. 
The  rale  is  that  all  of  the  record,  and  not  merely  fragmentary 
parts,  shall  he  put  in  evidence.  As  said  in  3ii/es  v.  Wingate, 
€  Ind.  458,  "A  record  is  an  entire  thing,  and  if  admissible 
for  any  purpose,  all  its  parts  are  received."  Ooats  v.  Qregtyry, 
10  Ind.  345 ;  Foot  v.  Ohver,  4  Blackf.  313 ;  McNuU  v.  Da^, 
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8  Blackf.  35 ;  Jenkim  v.  The  StaU,  78  Ind.  133 ;  1  Taylor  Ev. 
657.  This  rule  applies  only  to  such  matters  as  are  legitimately 
a  part  of  the  record,  and  not  to  mere  collateral  papers  inci- 
dentally connected  with  the  proceedings. 

Appellees  were  permitted  to  put  in  evidence  the  record  of 
an  action  of  replevin  brought  f^ainst  the  sheriff.  The  prop- 
erty replevied  had  been  seized  upon  an  execution  issued  on 
the  relator's  judgment,  and  we  think  the  evidence  was  ad- 
missible for  the  purpose  of  showing  why  there  had  been  no 
sale  of  this  property,  why  it  was  useless  to  again  seize  it  upon 
execution,  and  how  the  levy  had  been  disposed  of.  The  judg- 
ment was  not  conclusive  against  the  relator,  for  he  was  not  a. 
party,  nor  was  he  notified  to  defend,  but  it  was  evidence  of 
the  iact  that,  by  judicial  process,  the  property  was  taken  frook 
the  sheriff.  The  case  is  closely  analogous  to  that  of  Rhode  v, 
Cfreen,  26  Ind.  83,  where  it  was  held  that  it  is  competent  for 
the  plaintiff,  in  an  action  for  a  breach  of  the  covenant  of  seizin, 
to  give  in  evidence  the  judgment  obtained  against  him  by  the 
claimant,  although  his  grantor  was  not  a  party.  Wiiaon  v. 
PeeOe,  78  Ind.  384. 

The  bill  of  exceptions  filed  in  the  action  of  replevin  brought 
t^inst  the  sheriff  was  not  such  a  part  of  the  record  as  entitled 
it  to  admission.  Where  a  bill  of  exceptions  is  filed  for  the 
purpose  of  exhibiting  the  evidence,  it  does  not  become  a  part 
of  the  record  in  the  sense  that  the  pleadings  and  entries  upon 
the  order  book  and  dockets  do.  The  pleadings  and  entries 
are  necessarily  a  part  of  the  record ;  indeed,  they  in  strictness 
constitute  the  record.  Without  them,  the  admissions  and  al- 
legations of  the  parties  could  not  be  understood,  nor  the  scope 
and  effect  of  the  judgment  be  fully  apprehended.  This  is  not 
true  of  the  hill  of  exceptions.  The  office  of  the  bill  of  excep- 
tions is  altogether  different  from  that  of  the  entries  and 
pleadings.  In  truth,  a  bill  of  exceptions  is  only  proper  when 
it  becomes  necessary  to  make  some  fact  or  proceeding  appear 
which  strictly  and  properly  forms  no  port  of  the  record.  It 
was  not  <M)mpeteQt  for  the  appellees  to  read  the  bill  of  excep- 
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tions  nnder  mention  in  evidence,  but,  notwithstanding  this 
error,  we  can  not  reverse  the  judgment.  Under  the  issues 
and  evidence,  the  reading  of  the  bill  could  not  have  done  the 
appellant  any  injury.  But  if  this  were  not  so,  his  objection 
was  not  properly  stated.  The  objection  stated  and  reserved 
was  not  such  as  presented  the  question  of  the  admissibility 
of  the  bill  of  exceptions,  but  was  directed  entirely  to  the  com- 
petency of  every  part  of  the  record. 

We  have  given  the  evidence  a  careful  examination,  but  find 
no  reason  which  will  warrant  us  iu  departing  from  the  settled 
rule  that  the  finding  of  the  trial  court  will  not  be  set  aside 
where  there  is  evidence  sustaining  it. 
Judgment  affirmed. 

Opinion  filed  at  the  Kovember  term,  1881. 

Petition  for  r  rehearing  oveiTiUed  at  the  Hay  term,  1882. 


DtTNN  ET  AL.  V.  HuBBLE. 

RuPsmB  CoiniT.—  fiaorrf.—  FUing  ^  Bill  of  JSrwyiiioiit.— Where  time  is 
given  beyond  the  tenn,  in  which  to  prepare  and  file  a  bill  of  eiceptiong, 
the  record  moat  affiTmativel}'  show  that  it  was  not  on)j  nigned  but  JUrd 
within  the  time  limited,  or  it  will  not  be  considered  by  the  Supreme 
Conrt  as  constituting  a  part  of  the  record. 

From  the  Hamilton  Circuit  Court. 
W.  Neal  and  X  F.  Need,  for  appellants. 
T.  J.  Kane  and  T.  P.  Damn,  for  appellee. 

HoWK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellants, in  a  complaint  of  two  paragraphs.  The  first  para- 
graph counted  upon  a  promis.sory  note  for  four  hundred  and 
two  dollars,  executed  by  said  Madison  L.  Dunn,  and  payable 
to  the  appellee,  and  alleged  to  be  due  and  wholly  unpaid.  la 
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the  second  paragraph  of  her  complaint  the  appellee  sued  Qpon 
the  same  note,  alleging  that  it  was  given  for  the  unpaid  par- 
chase-mon(;y  of  certain  real  estate,  particularly  described,  in 
Hamilton  county,  claiming  a  vendor's  lien  on  such  real  es- 
tatt?,  as  security  for  the  payment  of  the  note  and  interest,  and 
praying  that  such  lien  might  be  enforced  by  the  judgment  of 
the  court.  The  cause  was  put  at  issue  and  tried  by  the  court, 
and  a  finding  was  made  for  the  appellee ;  and  over  the  appel- 
lants' motion  for  a  new  trial,  and  their  exception  saved,  the 
court  rendered  judgment  accordingly. 

The  overruling  of  their  motion  for  a  new  trial  is  the  only 
error  assigned  by  the  appellants  in  this  court.  The  causes 
assigned  for  such  new  trial  were,  that  the  finding  of  the 
court  was  not  sustained  by  sufficient  evidence,  and  was  con- 
trary to  law,  and  that  the  court  erred  in  rendering  judgment 
for  so  lat^e  an  amount. 

It  will  be  readily  seen,  that  these  causes  for  a  new  trial 
will  present  no  question  for  the  decision  of  this  court,  if  it 
can  be  said,  as  the  appellee's  counsel  claim,  that  the  evidence 
on  the  trial  below  is  not  in  the  record.  The  record  shows 
that,  upon  the  rendition  of  the  judgment,  the  appellants  were 
given  ninety  days  in  which  to  file  their  bill  of  exceptions; 
and  the  transcript  contains  what  purports  to  be  a  bill  of  ex- 
ceptions containing  the  evidence.  But  the  point  is  made  by 
appellee's  counsel,  and  we  think  it  is  well  made,  that  there 
is  no  record  of  the  court,  statement  of  the  clerk,  or  other  e\i- 
dence  in  the  record,  that  the  bill  of  exceptions  was  filed 
within  the  time  allowed  by  the  court,  or,  indeed,  that  it  was 
ever  filed  at  any  time.  "  It  is  settled  that  where  time  is  given 
extending  beyond  the  term,  in  which  to  prepare  and  file  a 
bill  of  exceptions,  the  record  must  affirmatively  show  that  it 
was  not  only  signed  but  filed  within  the  time  limited,  or  it 
will  not  constitute  a  part  of  the  record ;  and  it  is  not  suffi- 
cient that  the  clerk  certify  that  the  filing  of  the  bill  was  within 
the  time  given,  but  he  must  certify  the  date  of  the  filing,  so 
that  the  Supreme  Court  may  determine  whether  it  was  within 
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the  time  givcD."  Buskirk'a  Practice,  p.  144,  and  cases  cited. 
Sherlock  V.  The  First  Natiortal  Bank  of  Bloomington,  53  Ind.  73. 
We  are  of  the  oplaion,  therefore,  in  the  case  now  before 
us,  that  the  bill  of  exceptions,  purporting  to  contain  the  evi- 
dence, does  not  constitute  a  part  of  the  record.  In  the  ab- 
sence of  the  evidence,  we  can  not  say  from  the  record,  that 
the  court  erred  in  overruling  the  appellants'  motion  for  a  new 
trial  for  any  of  the  causes  assigned  therefor.  AIL  the  pre- 
sumptions are  in  &vor  of  the  decision  of  the  trial  court,  until 
and  unless  it  is  shown  by  the  record  to  have  been  erroneous, 
and,  therefore,  we  are  bound  to  say,  in  this  case,  that  the  court 
committed  no  apparent  error  in  overruling  the  motion  for  a 
new  trial.  Myere  v.  Murphy,  60  Ind.  282 ;  StoU  v.  Smith,  70 
Ind.  298;  Bmcen  v.  Pollard,  71  Ind.  177. 
The  judgment  is  affirmed,  with  costs. 

Opinion  filed  at  the  November  temi,  1881. 

Petitioi  for  a  Tebearing  oyeiruled  at  the  Ma;  term,  1882. 


No.  9860.  

Bkowh  v.  Fodder  et  al.  i«  yi 

Tazzs.— /iRuM  Tkr  Sale  Lim.—.9ahae  q^  Z^'miCafion*.— The  right  of  a  pur-    \^   2w| 
chaser  at  an  invalid  tax  sale  to  enforce  a  lien  against  the  land  is  haned 
b7  the  lapse  of  fifteen  feare,  not  by  the  fire  rears'  limitation  prescribed 
in  the  2-Wtb  section  of  the  Bssesament  law,  for  an  action  to  recover  the 
land  itself.     AcW  1872,  p.  117;  1  B.  8.  1876,  p.  127. 

Same. — SabaqvenC  Taia. —  VoUntars  Riyment — When  the  right  to  enforce 
a  lien  upon  land  for  the  amoant  bid  at  an  invslid  tax  sale,  has  been 
loBl  b^  lapse  of  time,  a  subsequent  paj'ment  of  taxes  on  the  land  will 
be  deemed  a  voliintarj  payment,  furnishing  no  cause  of  action,  and  in- 
effective to  restore  the  original  rif;ht. 

Sakx. —  Pteading. —  Limitarion.— R-irfnuw.— When,  nnder  a  complaint  in 
ejectment,  the  plaintiff  seeks,  under  sections  256  and  257  of  the  assess- 
ment lav  of  1872,  Acts  1872,  p.  119,  1  R.  a  1876,  p.  120,  U)  enforce  a  lien 
for  the  amoiint  of  his  bid  at  an  invalid  tax  sale,  the  answer  of  general 
denial  admits  proof  of  all  defences,  including  the  statuteof  limilations. 

From  the  Spencer  Circuit  Court 
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G.  L.  Reinkard  and  W.  H.  Thomas,  for  appellant. 
C.  H.  Mason  and  R.  S.  Hicks,  for  appellees. 

Woods,  J. — The  appellant  sued  to  recover  possession  of 
real  estate.  The  defendant  answered  by  the  general  denial, 
and  upon  the  trial  it  was  found  and  adjudged  that  the  plain- 
tiff should  take  nothing  hy  the  suit.  The  only  question  is 
whether  the  finding  was  according  to  the  law  and  the  evidence. 

The  evidence  shows,  without  conflict  or  dispute,  that  the 
appellant  purchased  a  part  of  ontlot  No.  6  in  William  R, 
Haynes'  donation  to  the  town  of  Rockport,  in  Spencer  county, 
Indiana,  on  the  3d  day  of  January,  1859,  at  a  sale  made  fiir 
delinquent  taxes  assessed  thereon,  and  received  a  certificati* 
of  purchase;  that  on  the  6th  day  of  December,  1875,  he  filed 
an  affidavit  with  the  auditor  of  the  county,  setting  forth  the 
feet  of  his  having  purchased  the  land  described  in  the  com- 
plaint at  said  sale  and  having  received  a  certificate  thereof; 
that  the  certificate  had  been  lost,  and  asking  the  auditor  to 
make  him  a  deed,  which  the  auditur  then  did  make;  that  on 
the  15th  day  of  January,  1880,  the  appellant  paid  to  the  treas- 
urer of  the  county  the  further  sum  of  (34,  taxes  then  due  upon 
eiud  land ;  and  other  than  these  the  appellant  took,  so  &r  as 
18  shown,  no  step  to  enfiirce  his  right  or  claim  against  the  land 
until  December  18th,  1880,  when  he  commenced  this  action. 

It  was  admitted  that  the  appellee  Sarah  Fodder  obtained 
title  by  a  conveyance  made  January  26th,  1864,  by  John  Har- 
ris, who  had  derived  his  title  from  a  prior  owner  by  a  deed 
made  in  1862,  and  that,  when  the  appellee  received  her  deed, 
she  had  no  actual  notice  of  any  lien  for  unpaid  taxes,  or  of 
the  sale  for  delinquent  taxes. 

Conceding  that  under  sections  266  ^nd  267  of  the  act  for 
the  uniform  assessment  of  property,  approved  December  21st, 
1872,  as  interpreted  in  Flinn  v.  Parsom,  60  Ind.  .573,  and 
Duke  V.  Brown,  65  Ind.  26,  the  ap|>ellant  was  entitled  to  relief, 
unless  his  cause  of  action  was  barred  by  the  statute  of  limita- 
tions, we  are  of  opinion  that  the  bar  was  complete. 
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The  tax  sale  was  made  on  the  3d  day  of  January,  1859,  and 
the  sale  being  conceded  to  have  been  unlawful,  the  purchas- 
er's lien  and  his  right  to  enforce  it  against  the  land  became 
complete  at  once.  By  section  229  of  the  act  of  1872,  if  the 
conveyance  shall  prove  to  be  invalid  for  any  cause  other  than 
those  enumerated  in  previous  sections,  "  the  lien  which  the 
State  has  on  such  lands  shall  be  transferred  to  and  vested  in 
the  grantee,  his  heirs  and  assigns,  who  shall  be  entitled  to  re- 
cover from  the  owner  of  such  land  the  amount  of  taxes,  in- 
terest and  penalty,  legally  due  thereon  at  the  time  of  sale,  with 
iaterest,  together  with  the  amount  of  all  subsequent  taxes 
paid,  with  interest,  and  such  lands  shall  be  bound  for  the  pay- 
ment thereof."  Similar  provisions  were  contained  in  the  prior 
laws  for  the  assessment  and  collection  of  taxes. 

They  are  simply  declaratory  of  the  equitable  doctrine  of 
subrogation,  and  while  the  language  is,  "  If  any  ccmtw^ance  for 
taxes  shall  prove  to  be  invalid,"  etc.,  it  is  manifest  that  if  the 
sale  is  invalid,  the  purchaser  need  not  go  through  the  for- 
mality of  taking  a  conveyance,  unless  for  the  purpose  of  entity 
ling  himself  to  the  25  per  cent,  interest  provided  for  in  sec- 
tions 256  and  257  of  the  law ;  but,  under  section  228,  may  have 
his  money  refunded  out  of  the  county  treasury,  or  may  pro- 
ceed to  enforce  his  lien  against  the  land. 

The  question  arises,  what  limitation  of  time  will  bar  the 
action  to  enforce  this  lien  ?  Under  section  250  of  the  assess- 
ment law  of  1872,  "  No  action  for  the  recovery  of  real  prop- 
erty sold  for  the  non-payment  of  taxes  shall  lie,  unless  the 
same  be  brongbt  within  live  years  after  the  date  of  the  sale," 
etc. ;  but  while  the  appellant's  action  was,  by  the  form  of  his 
complaint,  an  action  for  the  recovery  of  the  land,  he  had  the 
right,  under  sections  256  and  257,  his  title  being  invalid,  to 
obtain,  under  that  complaint,  a  decree  lor  the  enforcement  of 
his  lien,  and,  in  respect  to  this  right,  we  are  of  opinion  that 
the  limitation  is  not  five  years,  as  provided  in  section  250,  but 
fifleen  years,  under  the  general  statute  of  limitations.  Code 
1852,  section  212,  R.  S.  1881,  section  294, 
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From  JanuarySd,  1869,  the  date  nfhis  parcbaae,  until  De- 
cember 6t.h,  1875,  when  he  obtained  the  auditor's  deed,  the 
appellant  took  no  st«p,  and  did  not  institute  thiaaction  until 
the  18tb  day  of  December,  1880,  having  on  the  15th  day  of 
January,  1880,  made  his  only  payment  of  taxes  on  the  land 
after  the  date  of  his  purchase. 

Whether,  therefore,  the  statute  of  limitation  be  r^arded  as 
having  commenced  to  run  from  the  date  of  the  sale,  or  from 
the  end  of  two  years  thereafter,  Tvhen  the  appellant  might  have 
claimed  his  deed,  the  period  had  fully  run,  and  the  appellant's 
rights  were  barred  before  the  making  of  said  paynaeiit  ff 
ta^ea  as  well  as  before  the  commencement  of  the  action. 

Waiving  any  consideration  of  the  question  whether  there 
can  be  a  lien  in  fevor  of  the  purchaser  for  taxes  subsequently 
paid,  disconnected  &om  a  right  to  enforce  the  lien  obtained  at 
the  time  of  the  purchase,  we  are  of  opinion  that  the  appel- 
lant has  no  lien  for  the  amount  which  he  paid  in  Janiiary, 
1880.  When  that  payment  was  made,  his  original  claim  was 
already  completely  barred,  and  he  had  no  lien  upon  or  inter- 
est in  the  land  which  it  was  necessary  or  proper  for  him  to 
protect,  and  consequently  the  payment  was  essentially  a  vol- 
untary one ;  by  itself  it  affords  no  cause  of  action,  and  can 
not  be  deemed  to  restore  or  keep  alive  the  original  cause. 
It  follows  that  the  finding  and  judgment  of  the  circuit  conrt 
were  right,  if  under  the  issue  as  formed  the  statute  of  limita- 
tion was  available  to  the  appellee,  as  we  think  it  was. 

The  plaintiff  chose  to  frame  his  complaint  according  to  the 
customary  form  of  a  complaint  in  ejectment  or  for  the  re- 
covery of  real  estate,  and  under  this  complaint,  by  virtne  of 
statutory  provisions  already  referred  to,  he  was  entitled  to 
enforce  a  lien  upon  the  land  for  the  amount  due  him  as  pur- 
chaser at  an  invalid  tax  sale.  The  only  statute  of  limita- 
tion pertinent  to  his  complaint  ia  the  twenty  years'  provision ; 
while,  as  we  have  seen,  the  special  relief  which  the  appellant 
claimed  on  the  trial  is  barred  by  the  lapse  of  fifteen  years. 
If,  however,  the  fifteen  years'  limitation  had  been  pleaded  to 
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the  complaiot^  it  would  have  been  on  its  fiice  irrelevaat  and 
demnrrable.  The  complaint  being  for  the  recovery  of  the  knd, 
by  force  of  the  code  of  1852,  sec.  596,  R.  S.  1881,  eectioD  1055, 
all  matters  of  defence,  iDcIuding  the  lapse  of  time  sufficient 
to  bar  the  action,  were  admissible  under  th«  general  denial. 
The  appellee  was  not  bound  to  know,  and  will  not  be  pre- 
sumed to  have  known,  that  the  purpose  of  the  plaintiff  was 
to  enforce  a  tax  lien ;  and  if  he  did  in  feet  know,  he  could 
only  plead  to  the  complaint  according  to  the  nature  of  the 
cause  of  action  set  forth  in  it.  It  follows  that  unless  the  de- 
fendant in  such  a  case  can  have  the  benefit  of  the  statute 
without  special  plea,  he  can  not  have  it  at  all,  a  result  which 
was  certainly  not  intended.  We  conclude,  therefore,  that 
when,  under  a  complaint  for  the  recovery  of  the  land  itself, 
the  plaintiff  seeks  to  Enforce  a  tax  lien  under  the  statutes  re- 
ferred to,  instead  of  setting  out  specifically  his  cause  of  ac- 
tion according  to  its  true  nature,  the  defendant  under  an 
answer  in  denial  may  have  the  benefit  of  the  statute  of  lim- 
itation or  other  special  defence,  as  if  specially  pleaded. 
Judgment  affirmed,  with  costs. 


Lasgohr  v.  Smith  et  al. 

CrriEB. — Sretl  AiaaanmL—Sale  Under  Pncept. — Madaeriplvm. — iftifaie. — 
AeHnm  to  §ute(  TUU.—Eind>mii«.—VnAeT  the  statote,  R  S.  1881,  aec.  3166, 
a  tAtf  clerk  has  no  authority  to  Usue  a  precept  for  the  collection  o( 
an  aaBCBBmeDt  for  street  improvement  without  an  order  of  the 
oil,  and  a  sale  nnder  it  is  sbeolatelj  void ;  and  in  a  suit  b;  a  pnrchasei 
ander  a  precept  agaiast  lot  20,  to  quiet  hia  title,  a  record  of  the  cc 
proceedings,  showing  a  precept  ordered  against  lot  52,  is  not  admissible, 
nor  is  parol  evidence  admissible,  showing  that  the  council  intended  to 
order  the  precept  against  lot  20. 

Same.— I'eed.—.SCfttab.— Where  the  evidence  ojiuntft  shows  recitals  in  n 
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deed  executed  pnnaant  to  a  ssle  under  a  precept  for  the  coltectitm  of  an 
asgeesment  for  street  improTemeDta  to  be  faUe,  the  recitals  caji  not  te 
deemed  to  be  true. 

Evn>EMCE.-~£i/I  of  Ezeeptioai. — In  order  to  present  a.  question  to  the  Su- 
preme Court  coDceming  the  refusal  to  admit  documentary  evideiice,  tlie 
documents  rejected  must  appear  io  the  record  hj  bill  of  ezceptiana. 

TAXm.—Tax  TiOe.— Lien.— Audiim's  De«d.—Aclv>a  to  Quid  THU.—Ibrmlai 
Brmr. — Where  a  suit  to  quiet  title  is  founded  upon  a  purchase  of  landi 
for  taxes,  and  there  is  no  evidence  of  such  proceedings  as  authoriie  a 
conve;ance,thereiB  no  available  error  in  refusing  to  adroit  the  aaditor'i 
deed  in  evidence,  where  the  judgment  rendered  gives  the  plaintiff  ft  lien 
for  the  tazee  paid  bj  him. 

New  Tbiai.. — iVodfoe. — Damagtt. — The  Supreme  Court  can  not  consider 
any  question  as  to  the  inadequacy  of  damages  given,  unless  it  iias  beea 
assigned  as  canse  for  a  new  trial. 

Deed. — Deurijitioa. — 3»deitce. — Proof  in  explanation,  that  the  voids  in  a 
deed  "north  part  of "  a  lot  meant  the  "north  half  "of  U,  it  inadmiBible, 
where  it  u  not  shown  that  the  words  have  a  peculiar  or  technical  u 
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A.  ZoUara  and  F.  T.  ZoUara,  for  appellant. 

8.  F.  Swayne  and  P.  V.  Hoffman,  for  appellees. 

Elliott,  J. — Appellant,  in  the  first  paragraph  of  his  com- 
plaint, claims  title  to  lot  20  in  Brackenridge's  addition  to  the 
city  of  Fort  Wayne,  by  virtue  of  a  deed  executed  to  him  by 
the  city  treasurer  upon  a  sale  on  a  precept  issued  for  the  col- 
lection of  an  assessment  for  a  street  improvement. 

On  the  trial,  appellant  introduced  in  evidence  varions  pro- 
ceedings of  the  common  council,  and  offered  the  following 
extract  from  the  corporate  record :  "  The  clerk  submitted  the 
affidavit  of  John  M.  Langohr  for  grading  and  gravelling  alley 
between  McClellan  street  and  Ewing  street,  from  Lewis  street 
to  George  street,  and  praying  that  a  precept  be  issued  agunst  lot 
No.  52,  Brackenridge's  addition,  owned  by  Frederick  Hilgp- 
man,  for  the  sum  of  $5.52,  which  affidavit  was  received  and 
ordered  placed  on  file,  and  the  clerk  ordered  to  issue  precept 
prayed  for."  Appellees  objected  to  the  introduction  of  the 
evidence  on  the  ground  that  the  order  t»  issue  a  preoept  was 
directed  against  lot  52,  and  not  against  lot  20,  and  the  objeo 
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tioD  was  sustained.  The  ruling  was  right.  The  order  was 
directed  agaiust  property  not  claimed  by  the  appellant,  and 
could  not  be  used  to  support  title  to  that  claimed  hy  him. 
Evidence  that  a  precept  was  ordered  against  lot  52  was  no 
evidence  of  any  right  in  the  claimant  to  lot  20. 

The  court  was  not  bouud  to  examine  other  proceedings  in 
order  to  ascertain  whether  a  mistake  had  been  made  in  describ- 
ing the  lot.  The  face  of  the  order  exhibited  no  mistake,  nor 
was  there  any  apparent  ambiguity,  and  the  court  had  no  right 
to  resort  to  other  parts  of  the  record  to  discover  whether  the 
order  was  in  &ct  directed  against  tot  20,  instead  of  lot  52,  as 
the  order  itself  declared.  Wc  are  not  dealing  with  the  cam 
of  one  seeking  by  a  direct  proceeding  to  have  a  record  cor- 
rected, but  with  a  case  in  which  a  claimant  of  real  estate  is 
ondeavoring  to  show  that  an  order  which,  in  plain  terms,  de- 
scribes lot  52,  really  meant  lot  20.  We  must,  in  such  an 
action  as  the  present,  take  the  order  as  we  find  it,  and  not  as 
it  may  be  supposed  by  counsel  to  have  been  intended  to  read. 

AppelUnt  offered  to  introduce  oral  evidence  to  prove  that 
the  clerk  by  mistake  used  the  figures  52  instead  of  the  figures 
20,  in  the  order  for  the  precept.  There  was  no  error  in  ex- 
cluding this  evidence.  There  are  cases  holding  that  where 
corporate  proceedings  are  actually  had  and  no  record  made, 
parol  evidence  may  be  given.  This  rule,  however,  does  not 
go  to  the  extent  claimed  by  the  appellant.  Where  a  record 
is  made,  that  is  the  best  evidence,  and  must  be  adduced.  It 
is  clear  that  the  evidence  was  not  competent. 

The  mistake  of  the  clerk  can  not  be  corrected  upon  the  trial 
of  an  action  to  quiet  title.  The  common  council,  so  far  as 
appears  of  record,  ordered  a  precept  against  lot  52,  and  this 
order  can  not  be  set  aside  or  corrected  upon  evidence  that  the 
■clerk  made  a  mistake  in  reporting  the  affidavit.  The  judg- 
ment of  the  council  was  based  upon  the  report,  and  as  their 
order  went  against  lot  52,  that  order  must  stand  ufatil,  by  a 
direct  proceeding,  the  proper  correction  is  made.  It  has  been 
Vol.  81.— 32 
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held  in  several  cases  that  the  proper  procedare  is  to  com- 
meace  back  of  the  error  and  proceed  anew  from  that  point 
forth,  and  we  regard  this  case  as  fully  within  the  priociple 
established  by  our  cases. 

In  discussing  the  question  whether  it  was  neceseaiy  fer 
appellant  to  show  an  order  of  the  common  council  directing 
the  precept  to  issue,  counsel  liken  the  case  to  that  of  one  claim- 
ing title  through  a  sherifE's  sale.  Counsel  are  in  error  in 
assuming  that  the  cases  are  analogous.  The  proceedings  in 
street  assessments  are  wholly  exparU.  The  corporate  author- 
ities exercise  a  naked  statutory  power.  The  proceedings  are 
in  the  nature  of  assessments  for  taxation.  It  is  a  Jamiliar 
principle,  that,  in  such  cases,  there  must  be  a  strict  compliance 
with  the  statute.  Where  one  claims  title,  it  devolves  upon 
him  to  show  the  existence  of  the  authority,  and  its  due  exer- 
cise. He  can  not  invoke  the  aid  of  t^e  presumption  in  &vor 
of  official  conduct.  If  he  would  secure  title  to  the  property 
of  the  adjoining  proprietor,  he  must  prove  that  the  officers 
have  obeyed  the  requirements  of  the  statute ;  he  can  not  ask 
the  courts  to  presume  that  they  have  done  so. 

The  city  clerk  is  a  ministerial  officer,  and  has  no  authority 
to  issue  precepts,  unless  directed  by  the  common  council.  The 
power  to  order  precepts  is  lodged  with  that  body,  and  a  pre- 
cept not  ordered  by  it  is  invalid.  Without  an  order  from  the 
common  council,  no  valid  precept  can  issue,  and  without  a 
valid  precept,  no  sale  can  be  made. 

It  is  argued  that  the  feilure  to  order  a  precept  rendered  the 
sale  merely  voidable,  and  that  the  property-owner's  remedy  is 
by  appeal.  Counsel  foi^t  that  they  are  seeking  not  to  col- 
lect the  assessment,  but  to  secure  title.  The  question  is  not 
whether  the  appellees  can  escape  the  payment  of  the  assess- 
ment, but  whether  the  appellant  can  acquire  their  property. 
If  the  question  were  as  to  whether  the  appellees  could  suc- 
cessfully resist  the  collection  of  the  assessment,  not  having 
pursued  the  remedy  provided,  there  would  be  much  force  in 
the  ai^ument.     No  such  question,  however,  is  presented. 
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It  mil  not  do  to  rest  such  a  case  as  this  upon  the  principle 
which  prevails  where  a  clerk  irregularly  issues  an  execution. 
The  distinction  between  the  two  clasEes  of  cases  is  obvious. 
The  city  clerk  has  no  authority  whatever  to  issue  a  precept 
without  an  order  of  the  comiion  council ;  the  county  clerk 
needs  no  order  of  court,  he  may  issue  upon  the  request  of  the 
judgment  plaintiff.  Proceedings  in  street  assessments  are 
not  ordinary  adversary  proceedings ;  they  stand  on  an  alto- 
gether different  footing,  and  are  governed  by  radically  differ- 
ent rules.  If  one  were  searching  for  analogies,  he  would  go 
to  cases  treating  of  taxation  and  tax  titles,  rather  than  to 
those  regarding  executions  and  execution  sales. 

It  is  maintained  that  the  deed  is  prima  fa<^  evidence  of 
the  recitals  contained  in  it,  and  that  the  recital  that  the  coun- 
cil ordered  the  precept  to  issue  entitled  appellant  to  recover. 
We  need  not,  aud  do  not,  decide  how  &r  the  recitals  of  siich 
a  deed  are  evidence,  for  the  reason  that  the  evidence  clearly 
shows  that  no  precept  was  ever  ordered  Ja  issue  against  the 
real  estate  in  controversy.  Conceding  to  the  deed  the  ftiU 
force  claimed  for  it,  the  evidence  disproves  the  truth  of  its 
recital  as  to  the  order  of  the  common  council. 

The  second  paragraph  of  the  appellant's  complaint  claima 
title  to  the  property  by  virtue  of  a  tax  sale. 

The  court,  as  the  record  recites,  refused  to  admit  certain 
documentary  evidence  offered  by  the  appellant,  but  the  docu- 
ments are  not  set  forth  in  the  bill  of  exceptions.  We  are  un- 
able to  determine  the  character  of  the  excluded  evidence,  for 
the  reason  that  it  is  not  exhibited  by  the  record.  Documen- 
tary evidence  offered  and  excluded  should  be  set  out,  so  that 
it  may  be  inspected,  and  its  competency  or  incompetency  as- 
certained. Vanderkarr  v.  The  SUUe,  51  Ind.  91 ;  T%e  Indi- 
anapalia,  etc,  B.  B.  Oo.v.  Irish,  40  Ind.  277. 

The  appellant  offered  in  evidence  the  deed  executed  to  him 
by  the  auditor,  but  the  court  refused  to  receive  it.  We  think 
there  was  no  available  error  in  this  ruling.  The  deed  alone 
would  not  have  entitled  him  to  a  recovery,  for  without  evi- 


ISO  «ol 


500  SUPREME  COURT  OF  INDIANA, 

State,  a  rd.  CollingH,  Prosecuting  Attorney,  v.  Beck  tt  oL 

dence  that  proceedings  were  had  warranting  its  execatioo,  it 
would  not  create  title.  The  court  adjudged  a  lien  in  appel- 
lant's iavor  for  the  taxes  paid  by  him,  and  the  deed  rould  not 
jK>3sibly  have  secured  him  greater  relief  if  it  had  gone  in  ev- 
idence, and  its  exclusion,  therefore,  did  him  do  injury. 

Whether  the  sum  assessed  in  appellant's  fiivor  was  or  watt 
not  sufficient,  is  a  question  we  can  not  consider,  for  the  reason 
that  error  in  the  assessment  of  damages  is  not  assigned  as  a 
cause  for  a  new  trial.  It  is  settled  that  no  question  as  to  the 
assessment  of  damages,  or  of  the  amount  of  recovery,  can  be 
considered  on  appeal,  unless  assigned  as  one  of  the  groonds 
on  which  a  new  trial  is  asked. 

There  was  no  error  in  refusing  to  permit  the  appellant  to 
prove  that  the  words  "the  north  part  of"  meant  the  "north 
half"  of  a  lot.  The  words  "  north  part"  are  not  terms  of  art 
or  mystery,  and  it  was  not  shown  that  they  had  any  peculiar 
or  technical  meaning. 

Judgment  affirmed. 


State,  ex  rbl.  Collinob,  Prosecuting  ArroByET,  v. 
Beck  et  al. 

CoaPOaATIOKe.— Ajfoniuifwn.— Cuo  WoTranic—An  infontution  under  tbt 
third  clause  of  section  1131,  R.  8. 1S81,  is  sufficient  if  it  appear  therelroin 
that  the  defendants  pretend  to  be  organized  as  a  corporatioa,  andareei- 
ercising  corporate  powera,  when  thev  are  not  so  organized  bs  the  law 
requires. 

Sane. — Whether  corporators  intend,  in  good  faith,  to  catrj  out  the  par- 
poMS  of  their  or|;aDizaIion.  can  not  be  questioned  hj  quo  uorrmto. 

To KNPiKE Company. — Organiatttim  to  Purchax  Eoad^.^Slalale  Gmtbiied. — 
To  orgnniie  a  turnpike  company  under  the  statutes  (R.  8.  1881.  »«r- 
tions  3624  and  3658),  there  must  be  a  substantial  compliance  with  Ih? 
requirements  presoribed.  There  can  be  no  such  oi^nizatioa  for  the  pnr- 
pose  of  pnrahasing,  etc.,  two  or  more  distinct  roads  already  ezlBting,  and 
owned  b;  different  corporations. 


MAY  TERM,  1882. 


State,  ez  reL  Collings,  Prosecuting  Atturne7,  c.  Beck  €t  aL 

Same. — Subtcription  bg  Initial  ofChritiian  Namt. — Articles  of  asBoci&tion  for 
the  formation  of  a  turnpike  company  may  be  subscribed  bj  the  corpo- 
rfttore,  by  tlieir  iisiinl  signatures,  and  the  use  of  initials  to  designate  their 
Christian  Dames  b  not  objectionable. 

Same. —  j&l<ippef.~That  the  State  baa  instituted  a  criminal  prosecution  for 
breaking  down  a  toll-gate,  described  in  the  indictment  as  the  property  of 
a  corporation  named,  is  no  bar  loan  information  tocontest  thcTalid  oi^ 
ganization  of  the  supposed  corporation. 

From  thti  MoQtgoniery  Circuit  Court. 

G.  W.  CoUinge,  Prosecuting  Attorney,  Q.  W.  Paul  and  J. 
E.  Humpkriee,  for  appellant. 

P.  8.  Kennedy,  W.  T.  Brush  and  E.  C.  Snyder,  for  appellees. 

Black,  C — This  was  an  information,  filed  on  the  9th  day 
of  May,  1879,  on  the  relation  of  the  prosecuting  attorney, 
against  the  appellees,  Robert  F.  Beck  and  seven  others. 

The  information  was  in  two  paragraphs,  to  each  of  which 
the  appellees  severally  demurred.  The  demurrer  was  over- 
ruled as  to  each  paragraph,  and  the  appellees  excepted.  The 
appellees  answered  in  five  paragraphs,  the  third  being  a  gen- 
eral denial.  Theappellantdemurredtothefirst,  second,  fourth 
and  fifth  paragraphs  of  the  answer.  The  demurrer  was  sus- 
tained to  the  fourth  and  fifth  paragraphs,  the  appellees  ex- 
cepting, and  was  overruled  as  to  the  first  and  second  para- 
graphs, the  appellant  excepting.  The  appellees  withdrew 
their  general  denial,  and  the  appellant  moved  for  judgment  in 
her  &vor,  upon  the  state  of  the  pleadings.  This  motion  was 
overruled,  and  the  appellant  excepted.  The  appellant  declined 
to  reply  to  the  first  and  second  paragraphs  of  answer,  and 
elected  to  stand  by  the  demurrer  thereto,  and  judgment  was 
thereupon  rendered  against  the  appellant  for  costs,  the  appel- 
lant excepting  to  the  rendering  and  entering  of  the  judgment. 

The  appellant  has  a-s^igned  as  error  the  overruling  of  the 
demurrer  to  the  first  and  second  paragraphs  of  the  answer, 
the  overruling  of  the  motion  for  judgment  in  appellant's  fitvoY 
upon  the  state  of  the  pleadings,  and  the  rendition  of  the  judg- 
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ment  against  the  appellant  and  in  &vor  of  the  appellees  ioT 
costs. 

There  is  a  cross  assignment  of  errors  upon  the  action  of  the 
court  in  overruling  the  demurrer  to  the  several  paragraphs  of 
the  information,  and  in  sustaining  the  demurrer  to  the  fonitb 
and  fifth  jiaragraphs  of  the  answer. 

This  proceeding  is  based  upon  the  following  statutory  pro- 
visions : 

"An  information  may  he  filed  against  any  person  or  corpo- 
ration in  the  following  cases ;  *  *  *  Third.  Where  any 
association  or  number  of  persons  shall  act  within  this  State  aa 
a  corporation,  without  being  legally  incorporated."  2  R.  S. 
1876,  p.  298,  section  749. 

"  The  information  may  be  filed  by  the  prosecuting  attorney 
in  the  circuit  court  of  the  proper  county  upon  his  own  rela- 
tion," etc.     2  R.  S.  1876,  p.  299,  section  750. 

"The  information  shall  cansi.<!t  of  a  plain  statement  of  the 
ftots  which  constitute  the  grounds  of  the  proceeding  addressed 
to  the  court."     2  R.  8.  1876,  p.  299,  section  751. 

The  information  is  long  and  somewhat  loosely  prepared. 
Upon  a  careful  examination,  we  conclude  that  eaoh  paragraph 
allies  with  sufficient  certainty  that  the  defendant.-^  have  pre- 
tendingly denized  themselves  as  a  corporation,  under  the 
name  of  The  Crawfordsville  and  Eastern  Turnpike  Company, 
and  are  acting  within  this  State  as  a  turnpike  corporation, 
particular  acts  being  specified,  as  erecting  toll-gates  upon  oei^ 
tain  roads  in  Mont^mery  county,  which  for  many  years  have 
been  public  highways,  and  exacting  toll  from  travellers  thereon, 
upon  a  claim  of  being  such  corporation.  Each  paragraph  al- 
leges, in  different  forms,  that  the  defendants  have  not  been  le- 
gally incorporated. 

The  first  paragraph  alleges  many  fects  which  are  also  set 
forth  in  the  first  and  second  paragraphs  of  the  answer,  and,  in 
view  of  what  we  shall  say  of  these  paragraphs,  we  need  not 
further  refer  to  tlie  information.  We  think  each  paragraph 
thereof  stated  fiicts  sufficient  to  constitute  a  cause  of  action. 
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The  appellees  in  the  first  and  second  paragraphs  of  their 
answer  seek  to  show  that  they  are  legally  incorporated  as  a 
turnpike  company.  The  statutes  with  which  they  attempted 
to  comply  are  as  follows : 

" Be  U  maded"  etc.,  " That  any  number  of  persons  may 
form  themselves  into  a  corporation  for  the  purpose  of  con- 
structing or  owning  plank,  macadamized,  gravel,  clay  and 
dirt  roads,  by  complying  with  the  following  requirements : 
They  shall  unite  in  articles  of  association  setting  forth  the 
name  which  they  assume,  the  line  of  the  route,  and  the  place 
to  and  from  which  it  is  proposed  to  construct  the  road,  the 
amount  of  capital  stock,  and  the  number  of  shares  into  which 
it  is  divided,  the  names  and  places  of  residence  of  the  sub- 
scribers, and  the  amount  of  stock  taken  by  each,  shall  be 
subscribed  to  said  articles  of  association.  Whenever  the 
stock  subscribed  amounts  to  the  sum  of  five  hundred  dollars 
per  mile  of  the  proposed  road,  copies  of  the  articles  of  asso- 
ciation shall  be  filed  in  the  office  of  the  recorder  of  each 
county  through  which  the  road  is  to  pass,  and  shall  from  that 
time  be  a  corporation,  known  by  the  name  assumed  in  [its] 
articles  of  association."     1  R.  S.  1876,  p.  654,  section  1. 

"  Be  it  enaded"  etc.,  "  That  it  shall  be  lawful  for  any  num- 
ber of  persons,  not  less  than  three,  to  form  themselves  into  a 
company  under  the  act  authorizing  the  construction  of  plank, 
macadamized,  and  gravel  roads,  for  the  purpose  as  wel!  of 
purchasing  and  using  a  part  or  section  of  a  road  already  built, 
or  in  process  of  building,  as  of  constructing  a  new  road." 
1  R.  8.  1876,  p.  663,  section  1. 

The  first  and  second  paragraphs  of  the  answer  present  sub- 
stantially the  same  questions.  With  their  exhibits  they  show 
that  the  appellees,  on  the  16th  of  November,  1878,  sub- 
scribed, and  on  the  6th  of  December,  1878,  filed  in  the  office 
of  the  recorder  of  Mont^mery  county,  articles  of  associa- 
tion, wherein  the  subscribers  agreed  and  professed  to  organ- 
ize themselves  into  a  joint  stock  company,  under  the  name  of 
The  Crawfordsville  and  Eastern  Turnpike  Company,  "for 
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the  purpose  of  purchasing,  using,  maintainiDg,  operating  and 
extending  certain  turnpikes  or  gravel  roads,  in  Montgomer}* 
county,  State  of  Indiana,  as  follows,"  etc. 

Certain  "  lines  of  road  "  and  certain  "  turnpikes  "  are  then 
mentioned  as  being  those  huilt,  owned  and  operated  by  cer- 
tain turnpike  companies  named,  one  being  The  Craw&rds- 
ville  and  Shannondale  Consolidated  Turnpike  Company,  said 
to  have  been  formed  by  the  cousolldation,  in  1866,  of  The 
Crawfordsville  and  Shannondale  Turnpike  Company  aod  The 
Crawfordsville  and  Darlington  Turnpike  Company ;  another 
being  The  Crawfordsville  and  Shannondale  Turnpike  Com- 
pany ;  another  The  Crawfordsville  and  Fredericksburg  Turn- 
pike ComiMiny,  and  another  The  Crawfordsville  and  Darling- 
ton Turnpike  Company.  These  lines  or  turnpikes,  and  the 
places  to  and  from  whicli  they  extend,  are  described  in  the 
articles  of  association  with  some  indefinitenegs,  reference  be- 
ing made,  for  a  more  minute  and  particular  description,  to  a 
map  attached  and  made  part  of  the  articles.  The  amount  of 
capital  stock  is  stated  and  the  number  of  shares  into  which 
it  is  divided. 

Following  the  body  of  the  articles  of  association  are  a 
number  of  columns,  with  proper  headings,  for  the  names  of 
subscribers,  their  places  of  residence,  and  the  amount  of  stock 
taken  by  each.  The  amount  of  capital  stock  stated  in  the 
body  of  the  articles  is  taken  by  eight  subscribers,  being  more 
than  five  hundred  dollars  per  mile  of  the  roads  as  described 
in  the  articles,  with  the  aid  of  the  map  attached. 

Under  the  heading  for  the  names  of  subscribers,  there  are  four 
names,  of  which  the  Christian  names  are  indicated  by  initial 
letters  only.  For  one  subscription  there  are  two  names  con- 
nected, thus :  "  In'in  &  Scott."  The  three  otiier  subscribers 
sign  their  full  names. 

It  is  claimed  in  both  the  first  and  second  paragraphs  of  an- 
swer, that  the  appellees  are  incorporated  as  The  Crawfords- 
ville and  Eastern  Turnpike  Company,  under  said  articles  of 
association.     Tlie  first  paragraph  does  not  deny  that  the  ap- 
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pelleee  are  actiag  as  a  corporation  within  this-  Statp.  The 
isecond  alleges  that  The  Crawfiirdsville  aud  yhaiiiioiidale 
TuFDpike  Company,  The  Crawfordsvilie  aud  Fredericksburg 
Tttrnpike  Company,  and  The  Crawfoi-daville  and  Darlington 
Turnpike  Company,  were  each  iiicorporattid,  showing  tiio 
manner  of  the  organization  of  each,  and  setting  out  its  arti- 
cles of  association ;  that  the  first  and  the  last  of  said  three 
rompiiniea,  for  their  mutual  benefit  and  convenience,  operated 
their  roads  together,  under  the  name  of  The  Crawfordsvilie 
and  Shnuuondale  Consolidated  Turnpike  Company ;  that  said 
companie^i,  respectively,  from  the  dates  of  their  organization, 
had  exercised  all  the  rights,  privileges  and  franchises  pertain- 
■ing  and  belonging  to  sueh  corporations;  that  at  a  regular 
meeting  of  the  offiocrM  and  ineiulMTs  of  each  of  aaid  compa- 
nies, two-thirds  of  the  directors  and  a  majority  in  value  of 
such  stockholtlers  being  present  in  person  or  by  proxy,  said 
eomiianie.s  sold  and  transferred  to  said  Crawfiirdsville  and 
Eastern  Turnpike  Company,  their  respective  roads,  with  all 
the  rights,  privileges  and  franchises  thereunto  belonging,  and 
that  said  last  nami'd  company  thereupon  took  possession,  eon- 
trol  and  management  of  the  same. 

Whether  the  appellees  intended,  in  good  £iith,  to  carry  out 
the  expressed  purpose  of  their  oi^nization  or  otherwise,  can 
not  be  enquired  into  in  this  proceeding,  though  the  information 
seems  to  be  in  part  directed  to  such  enquiry.  The  State,  ex 
rel.,  V.  Kingnn,  51  Ind.  142. 

The  question  for  investigation  is,  whether  the  appellees  are 
legally  incorporated  or  not,  and  it  is  claimed,  in  their  behalf, 
that  they  are  so  incorporated,  under  the  act  of  May  12th, 
1852,  as  amended,  and  the  act  of  February  28th,  1865,  the 
first  section  of  each  of  which  is  above  set  out. 

It  is  contended  by  counsel  for  the  appellant,  that,  in  sub- 
scribing the  names  of  stockholders  to  the  articU's  of  associa- 
tion, it  was  necessary  to  subscribe  their  full  names,  writing 
their  Christian  names  as  well  as  their  surnames. 

It  is  also  contended  that  the  appellees  have  not  complied 
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with  the  statute,  in  tliat  their  articles  of  associatioD  show  the 
organization  to  be  formed  for  the  purposes  alooe  of  "purchas- 
ing, owning,  maintaining,  operating  and  extending  "  the  roads 
of  a  number  of  distinct  turnpike  companiea. 

The  statute  makes  the  formation  of  the  corporation  depeod- 
ent  upon  "complying  with  the  following  requirements,"  etc. 

In  Rhodes  v.  Piper,  40  Ind.  369,  the  court  were  clearly  of 
the  opinion  that  it  was  not  only  necessary,  under  this  statute, 
that  a  corporate  name  should  be  assumed,  but  also  that  it 
should  be  set  out  in  the  articles. 

In  The  State,  ex  rel.,  v.  TA*  Sfielbymlle,  etc.,  Fumpike  Co.,  41 
Ind.  151,  it  was  held  that  the  statute  contemplates  a  statement 
of  the  amount  of  the  capital  stock  in  the  body  of  the  articles, 
in  addition  to  the  statement  subscribed  to  the  articles  of  Uie 
amount  of  stock  taken  by  each  subscriber. 

The  requirements  of  the  statute  are  not  merely  directory; 
tliey  are  imperative,  and  one  is  as  imperative  and  essential  as 
another.  They  must  all  be  substantially  complied  with. 
Busenback  v.  The  Attica,  etc.,  Gravel  Road  Co.,  43  Ind.  265. 
In  the  case  last  cited,  it  was  held  that  the  statutory  require- 
ment as  to  "  the  names  and  places  of  residence  of  the  sub- 
scribers "  is  a  condition  precedent  to  the  legal  organization 
of  the  corporation,  and  that  it  was  necessary  to  thus  set  forth 
the  place  of  residence  of  every  subscriber. 

Every  person  is  presumed  to  have  a  Christian  name.  Zdlen 
V.  The  State,  7  Ind.  6.59.  Initial  letters  used  to  indicate 
Christian  names  have  not,  with  U8,a  constant  signification, as 
the  initial  letter  of  the  prtenomen  had  with  the  Romans. 

In  Vawfer  v.  GUliland,  55  Ind.  278,  it  was  held  that  a  stat- 
nto  providing  for  the  location  of  a  highway  upon  a  petition 
to  the  board  of  commissioners  of  the  county,  setting  forth  the 
names  of  the  owners  and  occupants  or  agents  of  the  lands 
through  which  it  might  pass,  was  not  complied  with  where 
the  ]>ctition  gave  the  initials  only  of  the  Christian  names  of 
individual  owners  of  land,  and  the  firm  names  only  of  owners 
ill  partnership. 
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It  is  a  well  settled  priociple  that  where  a  corporatioD  must 
be  formed  under  a  general  statute  requiring  certain  acts  to  be 
done  before  it  can  be  considered  in  being,  its  existence,  if 
properly  called  in  question,  must  be  proved  by  showing  com- 
pliance with  the  requiremenU  of  the  statute.  But  it  is  suffi- 
cient if  a  substantial  compliance  be  shown. 

There  is  a  wide  distinction  between  a  requirement  to  sign 
or  subscribe  one's  own  name,  and  a  requirement  to  set  forth 
the  name  of  another  person,  or  to  set  forth  one's  own  name, 
not  by  way  of  signing  or  subscribing,  to  indicate  consent  or 
approval.  The  statute  now  in  question  requires,  not  thattlie 
Dames  be  set  forth  in  the  body  of  the  articles,  hut  that  "the 
names  and  places  of  residence  of  the  subscribers  and  the  amount 
of  stock  taken  by  each  shall  be  m&scribed  to  said  articles  of 
association." 

Under  a  statute  requiring  the  voting  paper  in  an  election 
of  councillor  of  a  borough  to  be  "signed  with  the  name  of 
the  burgess  voting,"  it  was  held  by  the  Court  of  Queen's 
Bench  that  papers  signed  with  the  initials  forChristian  names 
were  not  thereby  made  insufficient.  Regina  v.  Avery,  18  Q. 
E.  576.  One  may  effectually  bind  himself  by  signing  his 
initials  to  an  instrument.     PalTtier  v.  StepheriH,  1  Den.  471. 

In  MilUr  v.  ITie  Wi/dctri,  etc.,  Co.,  52  Ind.  51,  69,  upon  an 
objection  that  the  articles  of  association  of  a  corporation 
formed  under  the  araentled  statute  of  1862,  here  in  question, 
did  not  show  the  residence  of  the  subscribers,  it  was  held  that 
the  use  of  the  double  comma  following  the  name  of  a  sub- 
scriber and  under  the  name  of  a  certain  county  and  the  name 
of  the  State,  designated  by  a  heading  as  a  place  of  residence, 
sufficiently  indicated  the  place  of  residence,  for  the  reason 
that  such  use  of  the  double  comma  is  sanctioned  by  common 
usage  and  literary  authority.  And  while  of  various  objec- 
tiops  made  to  the  articles,  none  had  reference  to  the  names  of 
subscribers,  an  extract  from  the  articles  set  out  in  the  report 
of  the  case  shows  that  one  of  the  two  subscribers  whose  names 
arc  given  in  the  extract,  used  initial  letters  alone  to  indicate 
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his  Christian  name ;  and,  without  any  queBtion  having  been 
made  on  this  ground,  the  articles  were  held  sufficient. 

The  indication  of  Christian  names  by  initials  in  signing  or 
subscribing  names  is  a  common  usage. 

We  think  the  subscribing  of  the  name  required  by  the 
statute  was  intended  by  the  Legislature  to  be  in  the  subscrib- 
er's usual  way  of  signing  his  name,  and  that  tlie  signatures 
made  by  the  sub^iL-ribcrs  in  this  instance  should  be  presumtKl 
to  be  made  in  such  usual  way. 

It  is  not  claimed  that  there  had  been  any  legal  consolida- 
tion of  any  of  the  turnpike  companies  mentioned  in  the  ar- 
ticles of  association  of  The  Crawfordsville  and  Eastern  Turn- 
pike Company,  though  two  of  the  old  companies,  it  is  said, 
were  operating  their  roads  together,  for  material  benefit  and 
convenience,  under  a  name  indicating  a  consolidation. 

The  appellees  attempted  to  organize  "for  the  purposes  of 
purchasing, owning,  maintaining,  operating  and  extending" 
the  roads  of  three  distinct  turnpike  companies.  AH  of  the 
roads  run  in  an  easterly  direction  from  Crawfordsville,  one 
of  them  having  a  branch  running  in  a  northerly  direction. 
As  shown  by  the  articles  of  association,  two  of  them  connect 
with  each  other  at  their  western  termini,  while  the  third  does 
not  connect  with  or  intersect  either  of  the  others  at  any  point. 
Referring  to  the  statute  above  quoted,  we  think  that  it  would 
be  a  construction  not  supported  by  tl^e  words  used  or  the  rea- 
sonably inferred  intent  of  the  Legislature,  to  say  that  they  per- 
mit the  organization  of  a  corporation  for  the  purpose  expressed 
in  these  articles  of  association. 

By  thefirst  section  of  the  act  of  February  28th,  1 855,  mtpra, 
it  appears  that  the  Legislature  did  not  regard  as  already  exist- 
ing the  power  to  form  a  corporation  for  the  purpose  of  "pur- 
chasing and  using  a  part  or  section  of  a  road  already  built,  or 
in  process  of  building ; "  and  by  that  enactment  it  conferred 
such  power,  but  not  a  more  extended  one. 

We  are  unable  to  find  any  statute  which  we  think  gives 
the  authority  claimed  by  the  appellees.     Garrigtu  v.  Tke 
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Board  of  Gmam^ra,  etc.,  39  Ind.  66 ;  Oreen  v.  Seeaon,  31  Ind.  7 ; 
Stoddard  v.  Johnmn,  75  Ind.  20;  Gray  v.  Mount,  45  Iowa, 
-591 ;  Johi807i  V.  The  Hudson  River  B.  R.  (h.,  49  N.  Y.  455 ; 
tihue  V,  Highway  Gonxmiseioner,  41  Mich.  638 ;  People  v. 
Troy  ifoMscCb.,44  Barb. 625;  TheNew  York, etc.,  Co. \. Fulton 
Bank,  7  Wend.  412 ;  Arnold  v.  The  Oily  of  Cambridge,  106 
Mass.  352 ;  Frye  v.  Chicago,  etc.,  R.  R.  Co.,  73  111.  399. 

It  being  sliown  by  the  iirst  aad  secoad  paragraphs  of  the 
answer,  that  the  appellees  are  organized  for  an  unauthorized 
purpose,  those  paragraphs  were  insufficient. 

The  fourth  paragraph  of  the  answer  alleged,  in  substance, 
that,  in  1879,  the  State  eomraeaced  and  waged,  in  the  Mont- 
gqmery  Circuit  Court,  with  what  result  is  not  stated,  a  prose- 
cution by  information,  against  one  Harrison  Flannagan,  upon 
a  chai^  of  breaking  down  a  certain  toll-gate,  alleged  in  said 
information  to  be  the  property  of  The  Crawfordsville  and 
Eastern  Turnpike  Company,  and  that  the  State  recognized 
the  appellees  as  a  corporation. 

The  fiflh  paragraph  alleges  a  prosecution  before  a  justice 
of  the  peace  against  another  person,  on  a  charge  of  maliciously 
injuringa  toll-house,  the  property  of  said  company,to  which 
the  defendant  pleaded  guilty ;  and  that  he  was  lined.  And  it 
is  claimed  that,  therefore,  the  State  is  estopped  to  deny  the 
existence  of  the  corporation. 

The  appellees  have  not  attempted  to  offer  any  authority  or 
any  reason  in  iavor  of  these  paragraphs  or  either  of  them,  and 
it  does  not  seem  riecessarytooffer  any  against  them.  There  was 
no  error  in  sustaining  the  demurrer  to  each  of  these  paragraphs. 

No  other  questions  need  be  noticed,  as  we  think  the  judg- 
ment should  be  reversed  for  error  in  overruling  the  demurrer 
to  the  first  and  second  paragraphs  of  the  answer. 

Per  Cukiam, — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  the  same  is  in  all  things  reversed,  at  the  costs  of  the 
appellees,  and  the  cause  remanded,  with  instructions  to  sustain 
the  demurrer  to  the  first  and  second  paragraphs  of  the  answer. 
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BnFBKKE  Court. —  Apptai. —  Arties. —  Tnul  and  ZVwtM. —  Mortgage, — E., 
trustee  of  an  expresa  trust  created  b;  mortgage,  obtained  a  judgment  of 
foreclosure,  and  then  died.  Afterwards  the  mortgngon  appealed,  mak- 
ing a  partj  appellee  B.,  who  was  named  in  the  mortgage  as  the  succes- 
sor of  £.  as  tnwtee  in  case  of  the  death  of  the  latter. 

Hdd,  that  B.  was  properlj  made  a  party  to  the  appeal. 

From  the  &Iarion  Superior  Court. 

J.  Hanna,  F.  Kiuffler  and  J.  S.  BerryhUl,  for  appellatits. 

T.A.  Hendricks,  C.  Baker,  O.B.  Hord and  A.  W.  Hendricks, 
for  appellees. 

WoRDEN,  C.  J. — Robert  C.  Losey  and  Emma  J.,  his  wife, 
executed  a  deed  of  trust,  in  the  nature  of  a  mortgi^,  to  ooe 
Jonathan  Edwards,  as  trustee,  to  secure  the  payment  to  the 
Equitable  Trust  Company  of  a  sum  of  money  therein  men- 
tioned. 

Edwards,  as  such  trustee,  obtained  a  decree  of  foreclosure 
of  the  mortfiage  in  the  court  below.  After  the  judgment  of 
foreclosure  was  obtained  Edwards  died.  Losey  and  others 
have  appealed  to  this  court  from  the  judgment  of  foreclo- 
'  sure,  and  have  made  Henry  R.  Bond  an  appellee,  as  trustee 
succeeding  Edwards,  deceased. 

Bond  now  moves  that  the  appeal  be  dismissed  as  to  hifo, 
on  the  ground  that  he  is  not  a  proper  party  to  the  appeal. 

It  is  provided,  in  the  mortgt^  or  deed  of  trust,  '*  that  in 
case  of  the  death,  absence  from  the  United  States,  inability 
or  refusal  to  act  of  the  party  of  the  second  part"  (Edwards), 
"  at  any  time  when  his  action,  under  the  foregoing  powers  and 
trusts  may  be  required,  then  Henry  R.  Bond,  of,"  etc.,  "shall 
be,  and  hereby  is,  appointed  and  made  the  successor  to  said 
party  of  the  second  part  in  said  trusts,  with  like  powers  and 
authority ;  and  the  title  to  the  said  premises  shall  thereupon 
become  vested  in  such  successor  in  trust  for  the  purposes  afore* 
said." 
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This  provision  for  the  succession  in  the  trust  in  case  of  the 
death,  etc.,  of  Edwards,  was,  doubtless,  valid.  It  is  said  in 
1  Perry  on  Trusts,  3d  ed.,  section  287,  that  "  The  person  who 
creates  the  trust  may  mold  it  into  whatever  form  he  pleases : 
hu  may  therefore  determine  in  what  manner,  in  what  event, 
and  upon  what  condition  the  original  trustees  may  retire  and 
new  trustees  may  be  substituted.  All  this  is  fully  within  his 
power;  and  he  can  make  any  legal  provisions  which  he  may 
think  proper  for  the  continuation  and  succession  of  trustees 
during  the  continuance  of  the  trust."  Again,  at  section  288, 
the  same  author  observes  that  "  Every  well-drawn  instru- 
ment, creating  trusts  intended  to  continue  for  any  considera- 
ble time,  should  contain  authority  and  power  for  any  of  the 
trustees  to  relinquish  the  trust,  as  well  as  provisions  for  filling 
vacancies  occasioned  by  resignation,  death,  or  incapacity. 
Such  provisions  save  the  cost  and  trouble  of  constant  appli- 
cations to  courts." 

The  action  of  the  trustee  is  required  so  lotfg  as  anything 
remains  to  be  done,  in  order  to  finally  close  the  business  of 
the  trust.  That  business  is  not  closed  as  long  as  this  appeal 
is  here  pending,  though  the  land  may  have  been  sold  under 
the  judgment  rendered  below. 

If  the  judgment  should,  for  any  reason,  be  reversed,  the 
cause  will  go  back  to  the  court  below  for  further  proceedings, 
in  which  the  action  of  the  succeeding  trustee  will  be  required. 

Besides,  the  succeeding  trustee  is  a  proper  party  to  resist 
the  reversal  sought  by  the  appellants ;  and  if  the  judgment 
should  be  affirmed,  and  if  the  property  was  bought  in  at 
sheriff's  sale  on  the  judgment  by  Edwards,  as  such  trustee,  in 
his  lifetime,  the  title  would,  doubtless,  vest  in  Bond,  as  his 
successor. 

Bond,  as  the  successor  of  Edwards,  is  a  proper  appellee, 
and  the  motion  must  be  overruled. 


s^ 
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No.  9011. 
Bektelson  v.  Bower. 

CoSTEACr. — Heading. — Qmditioa  BvedenL — ftiJbnnaiMe. — In  pleading  thf 
performance  of  a  coDtract,  the  statute  {B.  S.  1881,  saction  370)  makes  ii 
sufficient  to  aver  that  the  party  has  performed  all  the  conditioiu  on 

Same. — Suie  of  Psrtmal  Pmptrly. — T'ak.—K  contract,  whereby  A.  agrees  ti> 
bu*  all  the  spring  lambs  of  B.  at  certain  prices  to  be  paid,  the  seller  to 
pasture  them  till  called  for,  passes  title  to  the  purchaser  nitliout  spr- 
eifically  setting  the  property  apart,  and  if,  without  fault  of  the  seller,  it 
Bufiers  injury,  the  loss  falls  upon  the  puichnaer. 

Special  Fihsino. —  iVoetux. — When  the  court  finds  the  facts  spi^iallT, 
stating  separately  its  conclusions  of  law  thereon,  a  party  by  excepting  to 
the  conclusions  does  not  lose  the  right  to  move  for  a  new  trial. 

From  the  Vanderburgh  Superior  Court. 

/.  E.  Williamaon,  for  appellant. 

C  Staaer,  C.  Buchanan,  H.  C  Gooding  and  /.  8.  Bachanem, 
for  appellee.  • 

Elliott,  C.  J. — Appellant  argues  at  much  length  that  the 
compUiot  is  insufficient,  because  it  does  not  show  perform- 
ance by  appellee  of  his  part  of  the  contract  upon  which  the 
action  is  founded.  The  complaint  substantially  adopts  the 
language  of  the  statute  and  alleges  that  the  plaintiff  per- 
formed all  the  conditiona  of  the  contract  on  hia  part.  K.  S. 
1881,  section  370.  The  code  expressly  declares  that  sach  an 
allegation  shall  be  sufficient.     Lovnry  v.  Megee,  52  Ind.  107. 

The  court  made  a  special  finding  at  the  request  of  the  ap- 
pellant. The  material  &ct8  stated  iu  the  finding  are  these: 
In  March,  1879,  a  verbal  contract  was  entered  into  between 
the  parties,  wherein  the  appellant  agreed  to  buy  of  appellee 
his  spring  lambs,  one  hundred  and  twenty  in  number,  the 
price  of  the  first  fifty  delivered  to  be  12.25  each,  the  price  of 
the  second  fifty  to  be  {2  e^ach,  and  that  of  the  remainder  to 
be  $1.50  each;  the  contract  further  provided  that  the  appel- 
lee should  keep  the  lambs  on  good  pasture  until  called  fiir  by 
appellant ;  that  the  latter  should  take  each  week  such  a  nnm- 
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ber  as  he  needed,  but  all  to  be  taken  hj  him  before  the  1st 
day  of  September,  1879.  It  was  also  provided  that  the  ap- 
pellee was  not  absolutely  bound  to  deliver  the  last  lot  of 
twenty,  but  if  he  so  elected  the  appellant  was  bound  to  take 
them.  The  lambs  bought  by  appellant  were  not  specifically 
Bet  apart  or  designated,  but  it  was  the  agreement  that  they 
should  all  remain  with  the  appellee's  flock  of  sheep  until 
called  for  from  time  to  time  by  appellant.  Appellant  in- 
spected the  places  where  the  lambs  were  to  be  kept,  and  also 
examined  the  lambs  purchased.  Pursuant  to  the  contract  the 
appellant  during  the  months  of  May  and  June  went  to  appel- 
lee's &rm,  received  and  took  away  twenty-three  of  the  lambs, 
and  ^id  to  appellee  fifty  dollars.  Appellant  refused  to  accept 
any  other  lambs.  Appellee  fully  performed  his  part  of  the  con- 
tract, but  the  lambs,  from  some  unknown  cause  not  attributable 
to  any  feult  or  wrong  of  the  appellee,  became  unfit  for  the  mar- 
ket, and  for  the  purpose  for  which  they  were  purchased. 

Appellant's  counsel  says  that  the  case  presents  this  ques- 
tion: "If  personal  property  the. subject  of  an  executory  con- 
tract of  sale,  in  the  absence  of  warranty,  sustains  damage 
without  the  &ult  of  either  party  to  the  contract,  before  the 
title  passes,  by  whom  shall  the  loss  be  home,  bai^nor  or 
bai^inee?"  This  question  ie,  as  counsel  affirms, easily  an- 
swered. Nobody  doubts  that  where  no  title  has  passed  the 
seller,  and  not  the  buyer,  must  bear  the  loss. 

The  rule  expressed  in  the  answer  to  the  question  is,  how- 
ever, &r  from  disposing  of  the  case.     The  material  question 
is,  did  the  title  pass  ?     Where  any  act  remains  to  be  done  be-  i 
fore  the  sale  is  complete  the  title  remains  in  the  seller  and  he  I 
must  sustain  the  loss  caused  by  injury  to  the  property.     In  / 
the  present  case  no  act  remained  to  be  done.     All  that  was 
necessary  to  complete  the  sale  was  done. 

The  case  is  entirely  unlike  the  sale  of  certain  articles  out  I 
of  a  large  number.     Here  the  sale  was  of  all  the  spring  I 
lambs  owned  by  the  appellee.    There  was  no  setting  apart  to  ' 
Vol.  81.— 33 
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*  be  done.     There  was  no  act  of  separation  to  be  perfonned. 
There  was  no  neceasity  for  any  counting  or  weighing,  or  for 
'  any  similar  acts. 
I      The  fact  that  the  appellee  was  to  retain  possession  of  and 

■  pasture  the  lambs,  did  not  change  the  character  of  the  traos- 
I  action.     It  was  none  the  less  a  sale  because  the  seller  agreed 

■  to  care  for  the  property.     It  was  just  as  compctt-nt  for  the 
i  parties  to  agree  that  the  seller  should  hold  jKiPscssion  as  bailee, 

Ias  for  them  to  agree  that  anybody  else  niiglit  do  so.  This  rule 
ia  well  supported.  HenVme  v.  Hall,  A  Ind.  189;  Cloud  v. 
Afwrmon,  ISlnd.  40;  Scott  \.  Kmg,\2\aA.  205;  Marbles: 
Moore,  102  Mass.  443 ;  Benj.  Sales  (3  Am.  ed.),  sections  315, 
316, 317,  authorities  n.  In  icsfer  v.  Ead,  49  Ind.388,  it  was 
said:  "  There  is  uo  doubt  that  a  Bale  of  personal  property  may 
be  complete,  so  as  to  pass  the  title  without  a  delivery,"  Ramsey 
V.  Kochenour,  8  Blacitf.  325 ;  Bradley  v.  Michael,  1  Ind.  551 ; 
WriglUv.Maxmdl,%lnA.  192;  SAcrry  v.  Ptcien,10  Ind.375; 
Davis  V.  Murphy,  14  Ind.  158. 

Appellant's  counsel  asks  us  to  examine  the  evidence.  The 
appellee  controverts  our  right  to  do  this,  and  insists  that  the 
appellant  is  precluded  by  his  exceptions  to  the  oonclusions 
of  law.  We  are  referred  by  appellee  to  the  cases  of  Dehoriiy 
V.  Nelson,  56  Ind.  414;  Hartman  v.  Avdine,  63  Ind.  344; 
Wk<aim  V.  Wilson,  60  Ind.  591.  From  the  case  first  cited 
this  quolBtion  is  made:  "By  excepting  to  the  conclasioD& 
of  law  of  the  court,  drawn  from  its  findings  of  the  facts,  the 
party  excepting  admits  such  feets  to  have  been  fully  and  cor- 
rectly found." 

Counsel  have  given  these  eases  an  erroneous  construction. 
They  do  not  decide  that  a  party  who  excepta  to  conclusions 
of  law  precludes  himself  from  moving  for  a  new  trial.  They 
simply  decide  that  the  exception  admits,  for  the  purposes  of 
the  exception,  the  truth  of  the  propositions  of  &ct  stated  by 
the  court.  An  exception  to  the  conclusions  of  law  does  not 
cut  off  a  motion  for  a  new  trial.  If  a  party  desires  to'  bring 
in  review  the  finding  of  the  court  upon  questions  of  fiict,  a 
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motioD  fi)r  a  new  trial,  upon  Ute  ground  that  it  is  not  sup- 
ported by  or  is  contrary  to  the  evidence,  is  the  appropriate 
proceeding.    Bobinaon  v.  Snyder,  74  Ind.  110. 

We  have  examined  the  evidence,  and  we  think  it  &irly 
sustains  the  finding. 

Judgment  affirmed. 

Opiaion  &led  at  November  term,  1881. 

PetitioD  ior  a  rehearing  overraled  at  May  term,  1682. 


No.  8804. 
Johnson  School  Township  r.  Citizens  Bank  op  Geeen- 

FIBLD. 

Promibboby  Note. —  Whatu. — form. —&hool  Tbaiuhip. — Tbmukip  T^velte. — 
Desn-iptio  Rraona.-An  inHCrument  maybe  a  promissory  note  though 
itcontaina  no  direct  "promise  to  pay,"  if  it  have equiralent  words ;  for 
instance,  a  writing  of  the  following  tenor :  This  is  to  certify  thst  there  Is 
doe  from  Johnson  Township,  to  A.  and  B.,  or  order,  onehnndred  dollars 
for  school  furniture,  payable  on,  etc.,  with  interest,  etc.,  tor  value  re- 
ceived, etc ;  payable  at  the  First  National  Bank,  etc.;  signed  W.  H.  F., 
"Trustee  Johnson  ToWDship,"  is  the  promissory  note  of  Johnson  School 
Township. 

Same. — Fteading. — Oapiet. — A  complaint  of  two  paragraphs,  npon  two  prom- 
issory notes  nf  identical  tenor,  most  be  accompanied  with  a  copy  of  each 
note,  filed  with  its  proper  paragraph.  It  ia  not  enough  to  pnt  in  place 
of  a  copy  of  either  note  a  statement  of  its  identity  with  the  other  ex- 
hibit. 

Same. — Potctr  of  Tminahip  TVuntec  fo  EieeaU  Note. — A  township  trustee  has 
authority  to  buy  school  fnmiture  for  the  school  township,  and  to  give 
thepromisBory  noteof  the  corporation  therefor;  and  payment  can  not  be 
leeisted  on  the  ground  that  the  goods  were  not  needed,  and  the  price  too 
.  hig^,  unless  fraud  is  shown,  nor  then  without  an  offer  duly  made  to  re- 
turn the  goods. 

Fractice. — heading, — Partial  Htfenet. — A  partial  defence  pleaded  as  an 
entire  defence  is  insufficient  on  demurrer. 

Sajce. — DemuTra-. — H^ed  rf  Piutia. — A  demurrer  for  want  of  facts,  and 
for  want  of  the  plaintiET's  capacity  to  sue,  presents  no  question  as  to  a 
defect  of  parties. 

From  the  Clinton  Circuit  Court. 


rir"ji» 
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J.  N.  Sims,  for  appellant. 

S.  H.  Doyal  and  P.  M.  Gard,  for  appellee. 

Woods,  J. — ComplaiDt  in  three  paragraphs  by  the  appellee 
against  the  appellant,  each  paragraph  purporting  to  be  founded 
on  a  writing  executed  by  the  appellant  to  the  assignors  of  the 
appellee,  described  respectively  as  exhibits  A,  B  and  C.  Ex- 
hibit A,  referred  to  in  the  first  paragraph,  is  of  the  t«Dor  fol- 
lowing, to  wit : 

"A" 

"1514.50. 
"State  of  Indiana,  County  of  Clinton, 

"  Treasurer's  Office,  Johnson  Township,  August  14th,  1876. 

"  This  is  to  certify,  that  there  is  due  from  this  township  to 
Teal  &  Putetbaugh,  or  order,  five  hundred  and  fourteen  dol- 
lars and  fifty  cents,  for  school  fiirniture,  and  payable  on  or 
before  the  Ist  day  of  January,  1878,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum  from  Sept.  20th,  1876,  and  if  not 
paid  at  maturity,  both  principal  and  interest  shall  bear  ten 
per  cent,  until  paid.  For  value  received,  waiving  valuation 
and  appraisement  laws.  Payable  at  the  First  Ifational  Bank 
of  Frankfort,  Ind.     (Signed)  W.  H.  Fhibe, 

.  "  Trustee  Johnson  Township." 

Instead  of  giving  a  copy  of  the  instrument  referred  to  in 
the  second  pan^raph,  the  pleader  inserted  after  exhibit  "A" 
the  following  statement,  to  wit: 
"B" 

"This  second  note  is  an  exact  copy  of  exhibit  *A,'  as  set 
out  above,  except  the  endorsements,  which  are  as  follows : 
*  Teal  &  Puterbaugh ;  Boyd  &  Hinchman.' " 

Exhibit  "  C,"  referred  to  in  the  third  paragraph,  is  given 
in  full,  and  does  not  differ  essentially  from  exhibit  "  A." 

The  appellant  demurred  to  each  paragraph,  for  want  of 
capacity  in  the  plaintiff  to  sue,  and  for  want  of  fertssufScient 
to  constitute  a  cause  of  action,  and  has  assigned  error  upon 
the  overruling  of  the  demurrer. 

Counsel  for  the  appellant  insists  that  the  writings  sued  on 
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are  not  promissory  notes,  and  not  transferrible,  so  as  to  rest 
the  cause  of  action  in  the  assignee.  While  there  is  no  direct 
or  explicit  promUe  to  pay  in  the  instruments  sued  on,  they 
nevertheless  contain  equivalent  words,  and  it  being  expressly 
shown  on  their  &ce  that  the  consideration  was  school  furni- 
ture, we  are  of  opinion  that  they  should  be  regarded  as  the 
promissoiy  notes  of  the  school  township.  If  not  strictly 
within  the  definition  of  a  promissory  note,  they  nevertheless 
evidence  the  contract  and  obligation  of  the  school  township, 
which  "acknowledges  money  to  be  due,"  and  are,  by  statute, 
"  negotiable  by  endorsement  thereon,  so  as  to  vest  the 
property  thereof  in  each  endorsee  snocessively."  1  R.  S.  1876, 
p.  635,  sec.  1. 

■There  can,  therefore,  be  no  question  of  the  plaintiff's  ca* 

-  pacity  to  sue,  and  the  demurrer,  for  want  of  such  capacity, 

does  not  present  the  question  whether  the  endorsers  should 

have  been  made  defendants  to  answer  to  their  interests.     Oox 

V.  Bird,  65  Ind.  277 ;  BaU  v.  T/umas,  67  Ind.  570. 

The  objection  made  to  the  second  paragraph,  that  a  copy 
of  the  instrument  sued  on  is  not  filed  with  the  pleading,  must 
be  sustained. 

Two  paragraphs  or  more  of  a  complaint  may  be  based  on 
the  same  writing,  and,  in  such  instanoe,  a  single  copy  referred 
to  in  each  paragraph,  will  be  sufficient.  Peck  v.  Henalei/,  21 
Ind.  344 ;  Maxwell  v.  Brooks,  54  Ind.  98.  But  such  is  not 
the  case  here.  The  reference  is  to  another  writing,  aud,  he- 
cause  identical  in  terms  with  that  already  set  out  in  connec- 
tion with  the  first  pan^raph  of  the  oomplaint,  the  pleader,  in 
order  to  avoid  the  labor  of  copying,  saw  fit  to  disregard  the 
express  command  of  the  code,  sec  78,  whichsaysthat  "  When 
any  pleading  is  founded  on  a  written  instrument,  *  *  the 
original,  or  a  copy  thereof,  must  be  filed  with  the  pleading." 
It  has  been  repeatedly  held  that  a  pleading  is  demurrable,  if 
this  rule  is  not  complied  with,  and  that,  on  &ilure  to  demur, 
the  defect  is  not  cured  by  the  verdict,  but  may  be  reached  by 
motion  in  arrest  of  judgment. 
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No  precedent  is  cited  for  the  departure  which  we  are  now 
asked  to  justify,  and  we  are  not  disposed  to  make  the  prece- 
dent now.  If  such  an  excu^  for  giving  a  copy  of  an  entire 
instrument  be  permitted,  it  may  as  well  prevail  for  partial 
omis.'jions,  where  it  may  be  alleged  that  the  omitted  parts  are 
ideutical  with  corrcf^pouding  yyaTta  of  an  exhibit  already  given ; 
and  once  it  is  begun  to  enquire  what  are  material  and  what 
immaterial  departures  from  the  rule,  a  confused  and  doubtful 
practice  will  be  the  inevitable  result. 

It  may  be  remarked  that  the  statement,  "  This  second  DOte 
is  an  exact  copy,"  ete.,  made,  as  it  is,  outride  of  the  complaint, 
and  not  over  the  name  of  the  party  or  his  attorney,  is  ineffect- 
ual and  meaningless.  An  averment,  to  be  of  significaooe, 
must  be  found  in  the  pleading,  and  not  in  the  place  where 
only  an  exhibit  can  have  force,  and  that  simply  because  the 
code  authorizes  and  requires  it. 

If  the  position  lie  taken  that  exhibits  A  and  B  are  one  and 
the  same  instrument,  and  the  reference  thereto  sufficient  on  de- 
murrer, then  a  new  trial  must  be  granted  on  the  ground  of 
excessive  <lamage3.  If  one  instrument  only  was  referred  to 
in  the  two  |>aragraphs,  the  proof  of  that  one  only  was  rele- 
vant, and  the  damages  should  have  been  assessed  accordingly ; 
whereas  three  certificates  were  put  in  evidence  and  judgment 
given  for  the  amount  found  due  upon  them  all. 

The  appellant  filed,  besides  the  general  denial,  twelve  spe- 
cial paragraphs  of  answer,  addressed  separately  some  to  one 
and  some  to  another  of  the  respective  paragraphs  of  the  com- 
plaint. The  court  sustained  a  demurrer  to  each  of  these  an- 
swers and  the  rulings  are  assigned  as  error. 

The  second,  fifUi,  ninth,  eleventh,  twelfth  and  thirteenth 
paragraphs  are  to  the  effect  that  the  defendant  had  no  need 
for  the  furniture  for  which  the  contracts  sued  on  were  made, 
and,  as  is  averred  in  some  of  the  paragraphs,  the  contracts 
were  made  with  the  fraudulent  purpose,  on  the  part  of  the 
trustee  and  the  payees,  to  cheat  and  defraud  the  township. 
The  facts  stated  are  clearly  insufficient.    The  towiiship  trus- 


MAY  TERM,  1882.  619 

Johnson  School  Township  c  Citizene  Bank  ol  GreenBeld. 

tee  was,  under  tlio  law,  the  judge  whether  the  furniture  was 
needed,  and  was  authorized  to  bind  the  township  by  each  con- 
tracts. S/t^ield  School  Towjuhip  v,  Andreas,  56  Ind.  157. 
If  the  purchases  were  unnecessary  and  the  contracts  fraudu- 
lent, yet  the  township  could  not  escape  liability  without  show- 
ing a  rescLssioQ  of  the  contracts  by  a  return  or  offer  to  re- 
turn the  goods.  ' 

The  third,  sixth  and  tenth  answers  are  to  the  effect  that 
the  price  agreed  to  be  paid  for  the  furniture  was  as  much  as 
three  hundred  dollars  in  excess  of  the  market  value,  and  that 
the  contracts  were  made  for  the  purpose  of  defrauding  the  de- 
fendant. These  pleas  are  clearly  bad,  if  for  no  other  reason, 
because  they  profess  to  answer  the  entire  paragraph  of  com- 
plaint to  which  they  are  respectively  addressed,  while  in  &ct 
they  respond  to  only  a  part  of  the  amount  claimed. 

It  is  not  quite  true,  as  counsel  claims,  that  fraud  vitiates 
entirely  whatever  it  taints.  It  entitles  the  defrauded  party 
to  annul  or  rescind  the  tainted  contract,  but  he  can  not  do 
this,  and  at  the  same  time  retain  benefits  received  under  it. 
These  paragraphs,  like  the  first  named,  &il  to  aver  any  re- 
turn or  offer  to  return  the  goods  received  by  the  defendant 
under  the  alleged  fraudulent  contracts. 

The  fourth,  seventh  and  eighth  paragraphs  purport  to  be 
partial  answers  only,  but,  without  charging  bad  feith  or  fraud- 
ulent intent,  aver  only  that  the  price  agreed  to  be  paid  for  the 
goods  was  in  excess  of  the  value  thereof,  by  the  sum  of  three 
hundred  dollars ;  wherefore  it  is  claimed  that  the  notes  sued 
on  were  to  that  extent  without  consideration.  It  is  a  mani- 
fest misnomer  to  set  up  an  inadequacy  of  consideration  as  a 
partial  want  of  consideration.  It  was  within  the  power  of 
the  trustee  to  make  the  contract,  including  the  adjustment  of 
the  price,  and  in  the  absence  of  fraud  the  corporation  is 
bound  by  his  contract  in  that  as  well  as  in  other  respects. 

The  judgment  is  reversed  with  costs,  and  with  instructions 
to  sustain  the  demurrer  to  the  second  paragraph  of  the  com- 
plaint. 
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SuTEBIOB  CoUBTO. —  Appeob  from  Oaiend  Term.—Juiigmeatt  of  BtmnoL— 
Under  the  provuions  of  section  1362,  R.  S.  1881,  appe&ls  will  lie  to  the 
Snprente  Court  from  jadgments  of  superior  courts  in  gmersl  teim,  le- 
Tening  or  modifying  judgments  at  special  term,  bf  any  party  who  hM 
had  judgment  in  his  favor  at  special  term. 

From  the  Marion  Superior  Court. 

W.  W.  Herod  and  F.  Wivter,  for  appellant. 

Q.  K.  Perrin,  R.  N.  Lamb  and  S.  M.  Shepm'd,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellant, to  obtain  a  modification  of  a  decree  of  divoro^  reo- 
dered  by  the  court  below  on  the  6th  day  of  October,  1880,  in 
bvor  of  appellee  and  against  appellant,  in  so  &r  as  such  de- 
cree awarded  the  care  and  custody  of  Orra  Ann  Johnaon,  the 
minor  child  of  the  parties,  to  the  appellant.  To  the  appellee's 
petition  for  such  modification  of  the  decree,  the  appellant 
answered  by  a  general  denial.  She  also  filed  a  cross  petition, 
wherein  she  asked  for  a  modification  of  the  decree  of  divorce, 
in  80  iar  as  it  awarded  the  care  and  custody  of  William  Arte- 
mas  Johnaon,  the  minor  son  of  the  parties,  to  the  appellee. 
The  matters  arising  under  the  petition  and  cross  petition  were 
submitted  to  the  court  for  trial  add  hearing,  and  a  finding  was 
made  against  the  appellee  upon  bis  petition,  refusing  to  mod- 
ify the  decree  of  divorce  as  prayed  for  therein,  and  against 
the  appellant  upon  her  cross  petition,  refusing  the  modifica- 
tion of  the  decree  as  demanded  by  her  therein.  Judgment 
was  rendered  by  the  court,  at  special  term,  in  accordance  with 
its  findings,  and  tbat  the  appellant  recover  of  the  appellee  the 
costs  of  suit. 

From  this  judgment  the  appellee  appealed  to  the  court  be- 
low in  general  term,  where  the  judgment  of  the  court,  at  spe- 
cial term,  was  in  all  things  reversed,  and  the  cause  was  remanded 
to  the  special  term,  with  instructions  to  grant  a  new  trial,  and 
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for  further  proceedings.  Fromthis  judgment  of  reversal,  the 
appellant  prayed  an  appeal  to  the  Supreme  Court,  which  waa 
granted,  and,  on  the  23d  day  of  June,  1882,  ahe  filed  in  the 
office  of  the  clerk  of  thia  court  a  certified  tranacript  of  the 
record  of  this  cause,  with  her  assigament  of  error  endorsed 
therein. 

The  appellee  has  filed  in  this  court  his  motion  in  writing 
to  dismiss  the  appeal  in  this  case,  for  the  following  reasons, 
to  wit: 

"  The  judgment  of  the  superior  court,  in  general  term,  re- 
versing the  judgment  of  said  court  at  special  term,  and  grant- 
ing a  new  trial  in  said  cause,  was  not  a  final  judgment,  from 
which  an  appeal  can  be  prosecuted  to  the  Supreme  Court  of 
the  State,  and  the  Supreme  Court  has  no  jurisdiction  to  hear 
and  determine  this  appeal.  Wherefore  appellee  prays  that 
this  appeal  may  be  dismiesed,  and  the  cause  remanded  to  the 
Marion  Superior  Court,  with  an  order  to  re-docket  the  cause 
for  trial  in  the  special  term  of  the  court,  and  for  all  proper 
relief." 

We  are  of  the  opinion  that  this  motion  is  not  well  taken, 
and  must  be  overruled.  In  section  1362,  R.  9. 1881,  it  is  pro- 
vided as  follows :  "Any  party  may  appeal  to  the  Supreme 
Court  fromtheorderor  judgment  of  general  term,  in  any  case 
where,  by  existing  or  future  laws  of  this  3tat«,  an  appeal  may 
he  had  from  an  order  or  judgment  of  the  circuit  court ;  and 
also  when  a  party  has  had  a  judgment  in  his  favor  in  a  spe- 
cial term,  and  it  is  reversed  or  modified  by  the  general  term, 
upon  appeal  to  it.  The  appeal  from  the  general  term  to  the 
Supreme  Court  shall  be  regulated  by  the  law  regulating  ap- 
peals from  the  circuit  court  to  the  Supreme  Court,  so  fer  as 
applicable.  An  appeal  may  also  be  taken  to  the  Supreme 
Court  in  the  same  manner  and  in  like  cases  as  from  circuit 
courts,  or  the  judge  thereof,  when,  on  account  of  the  incnm- 
potency  of  some  of  the  judges,  an  appeal  can  not  be  taken  to 
general  term." 

The  first  two  sentences  of  this  section,  closing  with  the  word 
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"applicable,"  are  a  literal  copy  of  sectioa  27  of  the  act  of 
Fobruary  15th,  1871,  "to  establish  superior  courts,  definisg 
thoir  jurisdiction,"  etc.,  in  every  particular,  except  ae  to  punc- 
tuation.. Throughout  section  27  (2  R.  S.  1876,  p.  27),  no 
punctuation  marks  are  to  be  found,  except  the  comma.  It  may 
woU  be  supposed,  tliat  it  was  this  feulty  punctuation,  which 
led  Judge  Buskirk,  in  his  carefully  prepared  "  Practice  on 
Appeals"  to  this  court,  to  give  the  following  construction  on 
the  provisions  of  section  27:  "When  the  judgment  pro- 
nounced by  the  general  term  results  in  a  new  trial,  die  cause 
must  be  remanded  to  the  special  term  for  another  trial ;  but 
when  the  judgment  is  final,  and  puts  an  end  to  the  case,  an  ap- 
peal may  be  had  to  the  Supreme  Court."  Busk.  Prac.,  p.  135. 
This  construction  of  the  language  used  seems  to  us  to  be  er- 
roneous, in  so  iar  as  it  may  be  construed  to  mean  that  appeals 
will  not  lie  to  this  court  from  judgments  of  the  general  term 
reversing  or  modifying  the  judgments  rendered  at  special  term. 
Certainly,  as  the  language  used  is  now  punctuated,  in  section 
1362,  above  quoted,  it  is  not  fairly  susceptible,  we  think,  of 
any  such  construction.  It  will  be  observed,  that  the  firstsen- 
tcnce  of  the  section  quoted,  expressly  provides  for  appeals  to 
the  Supreme  Court,  from  the  judgments  of  general  term,  in 
two  classes  of  cases :  FIriit.  Appeals  from  judgments  of  af- 
firmance of  the  judgments  at  special  term,  or  final  judgments, 
by  any  party  to  the  record  ;  and,  Second.  Appeals  from  ju^- 
ments  of  genera!  term,  reversing  or  modifying  the  judgment;; 
in  special  term,  by  any  party  who  has  had  judgment  in  his 
favor  in  special  term. 

In  the  case  at  bar,  the  appeal  of  the  appellant,  who  had  in 
her  ftivor  the  judgment  in  special  term,  which  was  in  all  things 
reversed  by  the  general  t«rm,  comes  under  the  second  of  the 
two  classes  of  cases,  in  which  appeals  will  lie  from  the  judg- 
ment«  of  the  general  term  to  the  Supreme  Court,  and  is  ex- 
pressly authoriKed  by  the  statute. 

The  point  now  decided  does  not  seem  to  .have  been  consid- 
<Ted  or  passed  upon  by  this  court  in  any  previous  case;  bnl, 


MAY  TERM,  1882.  523 

Th«  Oiand  Bapids  &Dd  Indiana  Bailroad  Company,  Leasee,  v.  Jones. 

in  maoj  cases,  appeab  from  the  judgments  of  general  term, 
reversing  judgments  at  special  term,  have  been  entertained, 
considered  and  decided  by  this  court,  but  without  considera- 
tion or  decision  of  the  question  now  decided.  Irwin  v.  Smith, 
72  Ind.  482 ;  Cleaveland  v.  Vajea,  76  Ind.  146 ;  The  PUMurgh, 
tie,  R.  W.  Go.  V.  Yundt,  78  Ind.  373 ;  Richardacm  v.  The 
Eagle  Machine  Works,  78  Ind.  422. 

It  will  be  observed,  that  the  last  sentence  of  section  1362, 
supra,  is  a  new  provision,  and  is  not  found  in  section  27  of 
the  act  of  February  15th,  1871,  eupra.  It  was  apparently  in- 
tended to  provide,  in  the  class  of  cases  mentioned  in  that  sen- 
tence, for  a  direct  appeal  from  judgments  in  special  term  to 
the  Supreme  Court.  The  provision  is  not  applicable  to  the 
case'now  before  us,  and  is  not  considered. 

The  motion  to  dismiss  this  appeal  is  overruled,  at  the  ap- 
pellee's costs. 


The  Grand  Rapids  akd  Indiaha  Railroad  Company, 
Lessee,  v.  Jones. 

Practice. — Fteading. —  Uneerlaittly. — Mere  uncertainty  in  &  pleadingienot 
reached  hy  demarrer,  but  by  motion  to  mshe  specific. 

Eailhoads. — Fenca. — Oallie-PUx. — >Vhen  a  railroad  company  makes  gates 
in  ilB  fences  to  enable  a  farmer,  whose  lands  lie  on  both  sides,  to  pass 
and  repass,  and  does  not  protect  the  crossing  by  cattle-pits,  the  railroad 
is  not  securely  fenced,  as  the  statute  (E,  S.  1881,  section  4031)  requires. 

Sake. — Stock  Killed.— St^xgtrux.-—E>!uimet.—T^eTo  is  no  question  of  negli- 
gence by  either  party,  nor  of  motive  for  not  securely  fencing,  inTolved  in 
a  suit  for  animals  killed,  under  the  statute  requiring  railroads  to  be 
fenced,  and  it  is  not  error  to  exclude  evidence  upon  these  subjects. 

From  the  Delaware  Circuit  Court. 

A.  ZoUara,  ibr  appellant. 

M.  B.  Miller  and  Jt,  S.  Gregory,  for  appellee. 
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NiBLACS,  J. — This  was  an  action  by  Benjamin  Joiie» 
against  the  Grand  Rapids  and  Indiana  Railroad  CompaDv, 
lessee  of  the  Cincinnati,  Richmond  and  Fort  Wayne  Bail- 
road  Company,  for  killing  a  horse,  and  was  oommenoed  in 
the  Randolph  Circuit  Court,  from  which  a  change  of  venue 
was  taken  to  the  court  below. 

The  complaint  charged  that,  in  Randolph  county,  at  a  point 
on  the  railroad  operated  by  the  defendant,  at  which  the  de- 
fendant was  bound  to  erect  and  maintain  a  fence  along  the 
line  of  eaid  railroad,  but  at  which  the  defendant  h»d  fiuled 
and  refused  to  erect  and  maintain  a  fence,  and  at  which  said 
railroad  was  not  then  and  there  securely  fenced,  the  plaintiff's 
horse,  worth  $160,  went  upon  the  track  of  such  railroad,  and 
that  thereupon  the  defendant  ran  its  engine,  locomotive,  cars 
and  other  carriages  against,  upon  and  over  said  horse,  thereby 
crushing  and  instantly  killing  him. 

The  defendant  demurred  to  the  complaint,  but  its  demur- 
rer was  overruled.  Issue ;  verdict  for  the  plaintiff;  motion 
for  a  new  trial  denied,  and  judgment  on  the  verdict. 

Error  is  assigned  upon  the  decision  of  the  court  upon  the 
demurrer  to  the  complaint,  and  upon  the  overruling  of  the 
motion  for  a  new  trial.  The  demurrer  to  the  complaint  in- 
volved more  a  question  of  uncertainty  in  phraseology  than 
of  substantial  insufficiency,  and  hence  a  question  which  ought 
to  have  been  raised,  if  at  all,  by  a  motion  to  have  the  objec- 
tionable part  of  the  complaint  made  more  specific. 

At  the  trial  the  evidence  either  established,  or  &irly  tended 
to  establish,  the  following  fects : 

That  at  the  point  in  Randolph  county  at  which  the  horse 
was  killed,  the  railroad  ran  north  and  south  through  the 
lands  and  farm  of  one  Culp,  dividing  the  farm  into  twa 
parts;  that  Culp  resided  on  that  part  of  his  &rm  which  was 
on  the  east  side  of  the  road,  and  that  part  of  his  &rm  lying 
west  of  the  road  consisted  of  a  field  which  he  cultivated ; 
that  a  fence  had  been  built  along  the  line  of  that  part  of  the 
railroad,  to  the  sufficiency  of  which,  except  as  to  a  gate,  no 
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objection  was  urged ;  tliat  a  gate  had  been  put  into  and  made  a 
part  of  the  fence  on  the  west  side  of  the  road  at  the  point  at 
which  persons  residing  upon  and  cultivating  the  Ciilp  farm 
-were  accustomed  to  cross  and  recross  said  road ;  that  Gulp 
was  in  the  habit  of  passing  and  repassing  quite  frequently 
through  that  gate ;  that  on  the  afternoon  of  the  day  before 
the  horse  was  killed,  Gulp,  in  passing  through  the  gate  on  his 
way  to  the  west  field,  found  the  gate  open,  and  on  his  return 
did  not  close  it;  that  on  the  same  afternoon,  the  proper  sec- 
tion foreman,  whose  duty  it  was,  amongst  other  things,  to  keep 
all  gaps  in  the  fence  closed,  passed  the  gate  in  walking  over 
the  road ;  that  he  saw  Culp  going  through  the  gate  with  a 
sled,  in  the  direction  of  the  west  field,  and  afterwards  saw 
Culp  in  that  field  loading  his  sled  with  fodder ;  that  the  fore- 
man passed  on  without  closing  the  gate ;  that  the  plaintiff  re- 
sided on  a  &rm  on  the  west  side  of  the  road  and  adjoining 
Oulp's  west  field;  that  in  the  evening  of  the  15th  day  of  Jan- 
uary, 1878,  the  plaintiff  turned  the  horse  sued  for,  and  an- 
other horse,  into  a  field  adjoining  Gulp's  west  field ;  that  dur- 
ing the  night  following  the  horses,  either  through  a  gap  in,  or 
by  jumping  over,  the  partition  fence,  passed  into  Gulp's  field, 
■west  of  the  road,  and  thence  through  the  gate  which  was  still 
open,  onto  the  railroad  track;  that  next  morning,  about  four 
o'clock,  a  train  of  oars,  belonging  to  the  defendant,  while 
passing  over  the  road  in  the  vicinity  of  the  gate,  ran  upon 
and  killed  the  horse. 

As  to  whether,  for  some  time  previously,  the  gate  had  not 
been  ft-equently  left  standing  open  by  some  one,  and  as  to  the 
care  exercised  by  persons  in  charge  of  the  railroad,  to  keep  it 
closed,  were  questions  concerning  which  there  was  some  con- 
flict in  the  evidence. 

The  defendant,  at  the  proper  time,  offered  to  prove  in  effect : 

1.  That  its  employees  had  useddue  diligence  in  trying  to 
keep  the  gate  closed. 

2.  That  the  plaintiff  had  been  guilty  of  contributory  negli- 
gence in  turning  his  horses  into  the  field  adjoiaing  Gulp's 
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weBt  field,  on  account  of  the  insufficiency  of  the  fence  between 
the  two  fields. 

3.  That  the  gate  was  erected  and  put  into  the  fence  for  the 
accommodation  of  one  Stratton,  who  was,  at  the  time  it  was 
put  in,  the  owner  of  the  Gulp  &rm. 

But  the  evidence  tending  to  eBtablish  these  several  propo- 
sitions was  all  excluded  by  the  court. 

There  was  no  question  of  negligence,  whether  upon  the  pan 
of  the  plaintiff  or  of  the  defendant,  involved  at  the  trial  of 
this  cause.  Nor  was  the  motive,  which  induced  the  railroad 
company  to  put  the  gate  in  question  into  its  ienoe,  material 
as  against  the  plaintiff.  The  court  did  not,  therefore,  err  in 
excluding  the  evidence  proposed  hy  the  defendant  as  above. 

The  material,  and  in  fact  controlling,  question  in  thisc&v 
is.  Did  the  evidence  show  that  the.  defendant's  line  of  road 
was  securely  fenced  at  the  point  at  which  the  plaintiff's  horse 
went  upon  its  track? 

The  evidence  &iled  to  show  that  the  railroad  crossing  at 
Gulp's  fiirm,  to  which  the  gate  was  merely  an  auxiliary,  was 
properly  protected  by  cattle-pits.  That  &ilure  constituted  a 
&tal  defect  in  the  defendant's  evidence. 

No  railroad  can  be  said  to  be  securely  fenced  at  an  estab- 
lished crossing,  where  suitable  cattle-pits  have  not  been  con- 
structed. NeiD  Albany,  ele.,  R.  R.  Go.  v.  Pac^,  13  Ind.411; 
iTWiianapolia,  etc.,  R,  R.  Go.  v.  Jriitk,  26  Ind.  268 ;  Indiana- 
polls,  do.,  R.  R.  Oo.  V.  Kibby,  28  Ind.  479 ;  PttUburgh,  tie., 
R.  B.  Go.  V.  EkrhaH,  36  Ind.  118;  Indiaruipolia,  «fc.,  R.  R. 
Go.  V.  BonneU,  42  Ind.  539 ;  PlUeburgh,  etc.,  R.  W.  Oo.  v.  Eby, 
55  Ind. 567. 

There  is  no  question  in  the  record  as  to  the  liability  of 
Gulp,  either  to  the  plaintiff  or  to  the  railroad  company.  As 
to  that,  therefore,  nothing  can  be  decided,  or  properly  inti- 
mated, in  this  opinion. 

In  our  opinion,  there  was  sufficient  evidence  to  sustain  the 
verdict. 

The  judgment  is  affirmed,  with  costs. 
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Branstetter  et  al.  v.  Dobrough. 

Si^AMDEB. — Aetionable  Words. — Fttading. — ladiieemtntmullTmvatdo. — Words 
spoken  of  an  unmarried  woman  which  are  intended  to  coQvejr,  And  do 
coiiTejr,  to  the  mind  of  the  hearer,  the  meaning  that  she  was  gu'dtj  of  for- 
nication, are  standerong  and  actionable ;  and  when  the  allegations  of  the 
complaint,  in  an  action  for  slander,  show,  by  the  inducement  and  innu- 
endo, tliat  Ihe  words  charged  to  have  l>eea  spoken  meant,  and  were  In- 
tended to  mean,  that  the  piaintifT  had  been  guilty  of  fornication,  such 
complaint  shows  that  the  words  were  atl«red  slanderouslj,  and  are  ac 
tionable. 

Same. — Maliee. — Prantmplian, — Indrudicm. — Where,  in  an  action  for  slan- 
der, jugtification  is  not  pleaded,  it  is  not  error  to  instruct,  that  ii  t)ie  de- 
fendant spoke  the  words  chsrged,  intending  and  being  understood  to  im- 
pute fornication  as  charged,  the  law  will  presume  malice. 

Saue. — B^xaliag  Sanderoiai  Chargm. — It  is  actionable  to  repeat  in  good 
faith  slanderous  words  concerning  another,  on  an  occasion  not  privil^ed, 
though  at  the  same  time  a  disbelief  in  their  truth  be  eipieesed,  and  the 
purpose  of  the  repetition  be  toobtain  advice  as  to  the  propriety  of  inform- 
ing the  plaintiff  of  the  charges. 

iNBTRUtrnoHS. — RiMttee. — HarmUm  Error. — If  all  the  instractions,  taken  as 
awhoIe,fnlly girethelnwof  the  caae,it isnotmaterial that asingleone 
may,  in  itself,  omit  something  which  ought  to  be  given. 

From  the  Greene  Cirtiuit  Court. 

B.  E.  Rose  and  E.  Short,  for  appellants. 

L.  Shaw,  J.  S.  Bays  and  W.  M.  FranMin,  for  appellee. 

Elliott,  J. — The  appellee  idlegee  in  her  complaint  that 
she  18  a  person  of  good  character;  that  she  is  unmarried; 
that  appellants  are  husband  and  wife ;  that  the  appellant 
■Sarah  Branstetter  did,  in  a  conversation  had  in  the  presence 
of  Lizzie  Booze,  Alice  Car^'er  and  others,  "  of  and  concern- 
ing the  appellee's  character  for  chastity,"  and  "  of  and  con- 
cerning her  being  guilty  of  fornication,"  utter  the  following 
felse  and  slanderous  words :  "  Dave  Collins  or  Bave  Congle- 
ton  and  Ordie  Dorrough  (meaning  plaintiff)  were  down  in 
the  woods  at  the  cross-road  church,  and  that  Thomas  Dor- 
rough  went  down  to  them  two  or  three  times  to  get  them  to 
come  to  the  house,  bat  they  would  not  come,  and  that  Dave 
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Collins  or  Dave  Congletoa  had  her  (meaniDg  plaiotaff)  up 
against  the  gravej^rd  fence,  but  could  not  accomplish  any- 
thing there,  but  got  over  into  the  graveyard  (meaning  thereby 
that  said  Collins  or  Congleton  and  aaid  plaintiff  did  not  have 
sexual  intercourse  against  the  graveyard  fence,  bat  did  have 
in  the  graveyard)."  It  is  also  alleged  that  "the  said  Sarah 
E.  Branetetter  said  to  Lizzie  Booze, '  Did  yon  hear  the  an^ul 
report  on  Ordie  Dorrough  (meaning  plaintiff)  ?  I  will  tell 
yen  if  you  will  tell  no  one  else.  Dave  Collins  or  Dave  Con- 
gleton and  Ordie  (meaning  plaintifi)  met  at  the  cross-road 
church,  and  that  Dave  got  her  (meaning  plaintiff)  up  again^ 
the  graveyard  fence,  but  they  (meaning  plaintiff  and  said 
Collins  or  Congleton)  could  not  accomplish  anything  there, 
and  that  they  (meaning  said  Collins  or  Congleton  and  plain- 
tiff) got  over  into  the  graveyard,  and  in  so  doing  broke  a 
hoard  off  the  graveyard  fence '  (meaning  that  said  Collins  or 
Congleton  and  the  plaintiff  were  not  guilty  of  fornication 
against  the  graveyard  fence,  but  were  guilty  lit  the  grave- 
yard)." It  is  averred  that  the  words  were  used  in  a  slander- 
ous sense  by  Sarah  E.  Branstetter,  that  "  she  thereby  meant, 
and  was  understood  by  those  who  beard  her  to  mean,  the  act 
of  having  sexual  intercourse,  and  meant  to  charge,  find  was  so 
understood  by  those  who  heard  her,  that  the  plaintiff  was 
guilty  of  fomication." 

We  need  not  determine  whether  the  words  are  or  are  not 
slanderous  per  se,  for  the  inducement  and  innuendo  clearly 
show  that  they  were  uttered  slanderously,  and  are  actionable. 
There  are  cases  lending  much  support  to  the  appellee's  con- 
tention that  they  are  actionable  per  se.  fields  v,  OimntTig- 
ham,  1  Blaclrf.  86;  Guard  v.  Risk,  11  Ind.  156;  Prodor  v. 
Oioem,  18  Ind.  21.  But  whether  actionable  per  se  or  not, 
they  are  plainly  so  as  shown  by  the  indncemeut  and  innuendo, 
for  they  clearly  meant,  and  were  understood  t»  mean,  to 
charge  that  the  appellee  had  been  guilty  of  fornication. 

In  Button  v.  Heyward,  8  Mod.  24,  Fohtescde,  J.,  said : 
"It  was  the  rule  of  Holt,  Chief  Justice,  to  make  words 
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actionable  wheoever  they  sound  to  the  diereputadon  of  the 
person  of  whom  they  were  spoken ;  and  this  was  also  Hale's  and 
Twisden's  rule ;  and  I  think  it  a  very  good  rale."  We  think 
the  words  spoken  by  the  appellant  "sound  to  the  disreputa- 
tion" of  the  appellee,  and  entitle  her  to  her  action.  Charges 
of  unchaste  conduct  are  seldom  mai'.e  in  plain  words ;  they 
are  almost  always  made  by  indirection  or  insinuation,  but, 
however  made,  the  words  are  slanderous  when  they  arc 
intended  to  convey,  and  do  convey,  to  the  minds  of  the  hear- 
«tB  the  meaning  that. the  unmarried  woman  of  whom  tjieyare 
epoken  was  guilty  of  fornication.  Drammond  v.  Leslie,  5 
Blackf  453;  (yOmner  v.  (yCmner,  24  Ind.  218;  Harrwoa 
V.  Fvadlty,  23  Ind.  265;  Keesling  v.  McGaU,  36  Ind.  321 ; 
HoUiJdaa  v.  Olmgtead,  37  Ind.  74 ;  Huddleson  v.  Swope,  71 
Ind.  430. 

It  is  insisted  that  the  second  instruction  given  by  the  court 
is  erroneous,  ftir  the  reason  that  it  does  not  inform  Uie  jury 
that  the  hearers  understood  the  words  used  by  Sarah  R 
Branstetter  to  import  a  charge  of  fornication.  Other  instruc- 
tions do  clearly  and  correctly  advise  the  jury  upon  this  point, 
and  the  instructions,  taken  together,  gave  the  law  to  the  jury, 
as  the  appellants  claim  it  to  be.  Instructions  are  not  to  be 
considered  as  so  many  complete  and  distinct  wholes,  each  com- 
plete in  itself;  but  they  are  all  to  be  taken  tt^ether  as  con- 
stituting one  entire  whole. 

The  fourth  instruction  directed  the  jury  that,  if  Sarah  E. 
Branstetter  meant,  and  was  understood,  to  charge  the  ap- 
pellee with  fornication,  the  law  would  presume  m^ice.  We 
think  there  was  no  error  in  giving  this  instruction.  There 
was  no  plea  of  justification,  and  the  truth  of  the  charge  wan 
not  in  issue.  Townshend  Slander  and  Libel,  section  73; 
Odgers  Libel  and  Slander,  169.  Malice  does  not,  as  ap- 
pellants maintain,  mean  intent.  The  intent  of  one  who 
utters  defamatory  words  is  not  determinative  of  the  question 
of  malice.  A  recent  writer  says :  "  The  intention  or  motive 
Vo^,.  81.— 34 
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with  which  the  worda  were  employed  is  aa  a  rule  inunate- 
rial.  If  the  defendant  has  in  fiict  injured  the  pliuntiff'» 
reputation,  he  is  liable,  although  be  did  not  iutend  so  to  do, 
and  bad  no  such  purpose  in  his  mind  when  he  spoke  or  wrote 
the  words."  Odgers  Libel  and  Slander,  5.  The  intentioo 
may  be  showii  in  aggravatioa  or  mitigation,  but  not  in  bar. 

Intention  is  material  where  the  words  are  spoken  upon  a 
privileged  occasion.  In  such  cases,  in  order  to  create  a  lia- 
bility, express  malice  must  be  proved,  and  intention  or  mo- 
tive becomes  an  important  consideration,  but  ordinarily  the 
motive  is  not  important  in  determining  whether  there  is  or 
is  not  a  cause  of  action. 

Malice  is  not  synonymous  with  evil  intent.  Malice,  as  used 
in  the  law  of  slander,  moans  the  "absence  of  legal  excuse." 
The  text-writers  agree  in  ascribing  this  meaning  to  the  word. 
Odgers  Libel  and  Slancier,  265 ;  Townshend  Slander  and  Libel, 
sec.  90;  Cooley  Tortw,  209;  1  Hilliard  Torts,  325. 

Where  words  arc  used  which  charge  a  woman  of  chaste 
character  with  fornication  malice  is  implied.  Proof  of  ex- 
press malice  is  not  require<l.  It  may,  aa  Judge  Cooloy  ob- 
serves, be  important  to  prove  the  absence  of  express  maliix- 
to  protect  one  against  exemplary  damages,  but  it  can  not  bar 
the  action.  Cooley  Torts,  209,  This  is  the  doctrine  of  our 
own  cases.  Mousfer  v.  Harding,  33  Ind.  176;  Indianapofi* 
Sun  Co.  v.  Horrelf,  53  Ind.  528 ;  Cook  v.  Hoire,  77  Ind.  443. 

A  series  of  instructions  were  asked  by  the  appellant^  as- 
serting that  where  one  in  good  faith  repeats  slanderous  charges 
against  another,  and  at  the  same  time  expresses  an  unbelief  in 
their  truth,  no  action  can  be  maintained.  The  court  did  right 
in  refusing  these  instructions.  It  is  actionable  slander  to  re- 
peat charges  which  d<^fame  the  reputation.  No  one  has  a  right 
to  injure  a  woman  of  chaste  character,  by  repeating  words 
which  charge  her  with  fornication.  In  KeUey  v.  Dillon,  5  Ind. 
426,  it  was  said :  "  Let  it  be  understood  that  a  bare  rumor  or 
report  is  sufficient  to  justify  the  retailing  of  slander,  and  char- 
acter would  he  at  the  mercy  of  the  artful  and  designing,  as 
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such  defences  coald  be  easily  manufactured  beforehand  to  suit 
any  emei^ncy,"  A  writer,  to  whom  reference  has  already 
been  made,  says :  "  Every  repetition  of  a  slander  is  a  wilful 
publication  of  it,  rendering  the  speaker  liable  to  an  action. 
'Tale  bearers  are  as  bad  as  tale  makers.'"  Odgers  Libel  and 
Slander,  169.  Oarkson  v.  McfJurUj,  r,  Blackf.  574;  Catea  v. 
Kellogg,  9  Ind.  506. 

We  are  not  called  upon  to  consider  whether  the  feet 
that  the  person  speaking  the  slanderous  words  had  heard 
them  from  another  would  mitigate  the  damages,  for  the  in- 
etmctiona  refused  asserted  that  it  would  bar  the  action,  and  in 
doing  this  declared  an  erroneous  rule,  and  were  properly  re- 
fused. 

The  occasion  upon  which  the  words  were  spoken  was  not  a 
privileged  one.  The  speaker  retailed  a  slanderous  charge  to 
two  of  her  neighbors,  and  she  can  not  shield  herself  upon  the 
ground  that  she  did  it  for  the  purpose  of  obtaining  their 
opinion  as  to  whether  she  should  or  should  not  inform  the  ap- 
pellee of  the  charges  against  her.  The  case  is  not  within  any 
of  the  classes  of  privileged  occasions.  Townshend  Shinder 
and  Libel,  section  209 ;  1  Hilliard  Torts,  335 ;  Cooley  Torts, 
210-217;  Odgers  Libel  and  Slander,  196-263.  Where  there 
is  no  confidential  relation,  no  existing  duty,  and  no  com- 
mon interest,  a  private  person  has  no  right  to  repeat  a  slan- 
derous charge,  although  it  may  be  declared  to  be  for  the  pur- 
pose of  obtaining  advice.  If  one  takes  upon  himself  the 
ofKoe  of  an  intermeddler,  where  he  owes  uo  duty,  and  has  no 
common  interest,  he  is  a  slanderer  if  he  repeats  a  defamatory 
chai^.  The  injury  to  the  reputation  of  the  slandered  person  is 
not  repaired  by  the  fiict  that  the  words  were  uttered  for  the  pur- 
pose of  taking  counsel.  Good  names  are  not  to  be  thus  de- 
fitmed  by  strangers  and  intermeddlers. 

As  there  is  evidence  supporting  the  verdict,  we  can  not  dis- 
turb it. 

Judgment  affirmed. 
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Evans  bt  al.  e.  Feewv  et  al. 

VxHIMBAKD  PcRCHABER. —  Vendar't  Lien.—Oimplainl. — Deed. — Id  acom- 
plaiDttorecoTerpurchaBe-money  of  real  estate  and  to  establish  a  vendor't 
lieu,  an  averment  thnt  Ihe  purchnaer  has  no  other  properlr  ent^ect  to 
execution  is  anneceseary,  and  if  the  vendor  has  not  conyejtid  to  the  pur- 
chaser, the  absence  of  an  averment  that  a  deed  has  been  tendered  h  so 
objection  which  can  be  made  only  by  the  purchnser. 

SufE. — Lien- — JtidgmaU.—Sker-iff's  Sak.  -  A  judgment  against  a  parchaur 
of  real  estate  having  no  conveyance,  and  there  beinff  no  fraud,  is  Dot  a 
lien  upon  the  real  estate,  and  a.  sale  on  execution  issued  on  ludi  judg- 
ment vests  no  rights  in  the  purchaser. 

Jddohent. — JVocfiee. — Supreme  Cbui'f. — ^Objection  to  the  form  of  a  jndg- 
ment  can  not  be  made,  for  the  6nit  time,  in  the  Supreme  CkiDit. 

From  the  Marion  Circuit  Court. 

G.  C.  Nave,  J.  V.  Hadky  and  C.  A.  Nave,  for  appellants. 

J.  B.  Julian  and  J.  F.  Julian,  for  appellees. 

Fbanklin,  C. — Appellee  William  Peeny  aued  Wade  H. 
Evans  and  wife,  Peter  Feeny  and  wife  and  Polly  A.  Brown. 
The  pleadings  are  too  voluminous  to  copy,  but  ere  substan- 
tially as  follows :  The  complaint  avers  that,  on  tiie  15th  day 
of  September,  1873,  the  plaintiff  purchased  of  said  Evans  cer- 
tain lands,  and  received  from  him  a  title-bond  for  a  deed  for 
the  same;  that  on  the  5th  day  of  August,  1875,  he  sold  by 
parol  said  lands  to  said  Peter  Feeny,  and  received  his  three 
several  promissory  notes  in  part  payment  therefor,  which  notes 
are  sued  upon ;  that  he  then  placed  said  Peter  itt  the  posses- 
sion of  said  lands,  who  has  continued  to  occupy  and  improve 
the  same ;  that  on  the  30th  day  of  May,  1878,  said  Evans  and 
wife  conveyed  by  warranty  deed  said  lands  to  the  plaintiff; 
that  said  Evans  and  Brown  afterwards  purchased  said  lands 
at  a  sheriff's  sale,  as  the  property  of  said  Peter  Feeny.  The 
complaint  then  contains  a  prayer  for  judgment  upon  the  notes, 
and  that  it  be  declared  a  Hen  upon  the  lands  for  its  payment. 

After  the  commencement  of  the  suit,  Peter  Feeny  conveyeii 
by  quitclaim  deed  all  his  interest  in  the  lands  to  Charles 
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Heshion,  who,  apon  petition,  vras  admitted  as  a  defendant  in 
the  case,  and  filed  a  cross  complaint,  setting  up  his  claim 
to  the  lands.  Evans  and  Brown  also  filed  a  cross  complaint 
setting  up  their  interest  and  claim  to  the  lands.  There  were 
also  denials  filed  by  the  various  parties ;  after  demurrers  were 
overruled  to  the  complaint  and  cross  complunts,  the  case  was 
finally  put  at  issue,  and  submitted  to  the  court  for  trial.  At 
the  request  of  the  parties  the  court  made  a  special  findi.ng, 
and  stated  its  conclusions  of  law  in  &vor  of  appellee  and 
Heshion. 

Appellants  Evans  and  Brown  moved  for  a  new  trial, 
which  was  overruled.  They  then  moved  in  arrest  of  judg- 
ment, which  was  also  overruled.  Proper  exceptions  were  re- 
served to  all  the  foregoing  rulings,  and  the  conclusions  of 
law.  Appellants  Evans  and  Brown  appealed  the  case  to  this 
court,  have  assigned  errors  and  served  the  proper  notice  upon 
tbeother  parties.  Heshion  has  appeared  in  this  court  and  filed 
a  brief,  asking  that  the  judgment  below  be  affirmed  as  to  him. 
There  has  been  no  appearance  or  brief  filed  on  the  part  of 
appellee.  We  will,  therefore,  consider  the  questions  in  the 
order  of  appellants'  brief. 

The  objection  to  the  complaint  presented  under  the  demurrer 
ia,  that  it  contained  no  averment  that  Peter  Feeny  had  no 
other  property  subject  to  execution ;  aod,  in  support  of  this 
objection,  we  are  referred  to  the  case  McGaidey  v.  HoUzj 
62  Ind.  205.  In  that  case,  we  have  the  following  general 
statement:  "There  is  no  averment  in  the  complaint,  that 
the  maker  of  the  note  had  no  property  subject  to  execution, 
nor  is  there  any  evidence  in  the  case  tending  to  support  the 
feet.  It  was  therefore  erroneous  to  decree  the  sale  of  the 
•  land  to  pay  the  debt,  in  the  first  instance." 

We  do  not  think  this  decision  will  bear  the  construction 
claimed  by  appellants'  counsel.  The  error  decided  by  it  was 
ID  the  judgment,  and  not  in  the  complaint.  There  was  no 
qnestion  presented  in  that  case  as  to  the  sufficiency  of  the  com- 
plaint, although  it  contained  no  averment  of  this  kind.     The 
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(lonverse  of  that  decision  is,  if  the  complaint  had  ooDtained 
this  averment,  or  if  the  proof  had  sustained  the  judgment,  to 
order  the  property  sold  in  the  first  instance  would  not  have 
been  erroneous,  A  party  has  a  right  to  have  bis  vendor's 
lien  declared,  whether  the  vendee  has  personal  property  or 
not.  It  is  a  lien  that  runs  with  the  land  for  the  purchase- 
money.  Johns  V.  Sewell,  33  Ind.  1 ;  ShancJeUer  v.  KenworUiy, 
42  Ind.  501,  And  where  the  vendor  retains  the  title  in  his 
hands,  the  lien  is  the  same  as  a  mortgage,  that  will  not  be 
■waived  hy  the  taking  of  other  security.  McCadin  v.  Tht 
Stale,  ex  rd.  Evans,  Auditor  of  State,  Mind.  161.  But  if  the 
evidence  does  not  show  that  the  vendee  had  no  personal 
property  subject  to  execution,  in  executing  the  declared  lien 
the  judgment  should  require  the  vendee's  personal  proper^ 
to  be  exhausted  before  selling  the  land.  It  is  not  necessary 
to  the  validity  of  a  complaint  that  it  should  contain  such  an 
allegation  of  the  want  of  other  property.  Stelzer  v.  LaRose, 
79  Ind.  435. 

As  to  the  objection  that  the  complaint  contained  no  aver- 
ment of  the  tender  of  a  deed  fi)r  the  land  to  Peter  Feeny  be- 
fore the  bringingof  the  suit,  Peter  alone  would  have  a  right  to 
ntge  it.  Appellants'  rights  were  in  no  way  affected  by  the 
want  of  such  an  averment. 

There  was  an  allegation  that  appellee  was  willing  and  ready 
at  any  time  to  make  the  proper  deed  to  whomsoever  it  was 
properly  going,  upon  the  receipt  of  the  balance  of  the  pur- 
chase-money. There  was  no  error  in  overruling  the  demurrer 
to  the  complaint. 

The  second  error  complained  of  is  the  overruling  of  tie 
motion  in  arrest  of  judgment. 

The  same  questions  are  presented  in  this  motion  that  have 
been  considered  on  the  demurrer  to  the  complaint,  and  for  the 
reasons  already  stated,  there  was  no  error  iu  overruling  this 
motion. 

The  third  question  is  upon  the  ruling  of  the  court  on  ap- 
pellants' demurrer  to  Heshion's  cross  complaint.    The  objec- 
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tions  to  this  cross  complaint  are,  that,  the  deed  from  Peter 
Feeny  to  Heshion  was  matje  after  the  commoneemeut  of  this 
suit,  and  was  not  recorded  within  forty-five  days  aft«r  its  ex- 
ecution. Under thpseobjcctions,wearerL'ferredto the  sections 
of  the  statute  upon  the  subject  of  recording  deedti,and  a  number 
of  decisions  of  this  court  upon  the  subjects  of  joint  tenancy 
and  survivorship. 

Appellants  do  not  claim  to  be  subsequent  purchasers  with- 
out notice  and  in  good  &ith  before  the  recording  of  the  deed, 
.and  we  can  not  see  upon  what  principle  these  provisions  of 
the  statute,  or  the  decisions  named,  can  have  any  effect  upon 
the  case  at  bar.  The  deed  waa  good  between  the  parties  with- 
out being  recorded.  We  see  no  error  in  overruling  the  de- 
murrer to  Hcshion's  cross  complaint. 

The  fourth  question  presented  is,  that  the  court  erred  in  its 
conclusions  of  law  upon  the  special  (acts  found. 

The  special  findings  are  as  follows : 

"  On  the  Sth  day  of  August,  1875,  the  plaintiff  William  Feeny 
«nd  the  defendant  Peter  Feeny  made  a  trade  of  certain  land, 
Peter  conveying  to  William  40  acres,  at  $60  per  acre,  and 
William  contracting  to  convey  to  Peterthe  o5J  acres  described 
in  the  complaint,  to  be  paid  for  at  the  rate  of  $50  per  acre. 
Upon  the  payment  to  William  of  the  difference  in  the  agreed 
-value  of  the  two  tracts,  William  put  Peter  in  possession  of  the 
land  traded  to  him,  taking  his  notes  for  the  balance  of  the 
unpaid  purchase -money,  and  he  has  remained  in  possession 
«ver  since,  making  improvements  upon  the  land  to  the  value 
«f  $500.  At  the  time  of  the  trade  William  had  not  the  legal 
title  to  the  land  traded  to  Peter,  holding  a  title-bond  therefor, 
from  the  defendant  Wade  H.  Evans. 

"Afterwards,  to  wit,  on  the  10th  day  of  May,  1878,  Evans 
and  wife  conveyed  the  land  by  warranty  deed  to  plaintiff  Wil- 
liam Feeny,  who  still  holds  the  legal  title  as  security  for  the 
4inpaid  purchase-money,  evidenced  hy  three  notes,  sued  upon 
an  this  case,  which  are  due  and  unpaid. 

■"At  the  June  term,  1877,  of  the  Hendricks  Circuit  Court, 
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the  defendant  Wade  H.  Evans  recovered  a  judgment  against 
defendant  Peter  Feeny  and  John  and  Valentine  Moran  for 
the  sum  of  $507.45  and  costs,  with  ten  per  cent,  interest 
thereon ;  and  at  the  same  term  defendant  Polly  Ann  Brown 
recovered  a  judgment  gainst  defendant  Peter  Feeny  and  Val- 
entine Mbran  for  ihe  sum  of  $208.95  and  costs.  On  the  29th 
day  of  January,  1878,  execution  issued  on  said  judgment  to 
the  sheriff  of  Hendricks  county,  and  on  the  1st  day  of  June, 
1878,  execution  also  issued  on  said  Evans  judgment;  and  said 
sheriff  levied  said  writ  upon  the  said  real  estate  described  in 
the  complaint,  as  the  property  of  Peter  Feeny.  And  on  the- 
29th  day  of  June,  1878,  after  legal  notice,  sold  the  same,  m* 
all  the  right,  title  and  interest  of  said  Peter  Feeny  therein,  to 
the  said  Wade  H.  Evans  and  Polly  Ann  Brown  for  their  bid, 
to  wit,  $531.25,  they  being  the  highest  bidders,  and  at  the  ex- 
piration of  one  year,  to  wit,  on  October  the  3d,  1 879,  execute** 
to  said  Evans  and  Brown  a  deed  therefor  in  due  form  of  law. 
On  the  2d  day  of  June,  1879,  Peter  Feeny  and  wife  quit- 
claimed the  land  in  question  to  the  defendant  Charles  Heshion,. 
the  &ther-in-law  of  Peter,  for  the  nominal  consideration  of 
$2,500,  but  in  reality  as  security  for  certain  indebtedness  dae 
from  Peter  tQ  said  Heshion,  and  other  liability  as  security  for 
said  Peter  by  said  Heshion,  the  exact  amount  not  being  shows 
by  the  testimony. 

"  By  the  terms  of  the  trade  between  plaintiff  and  Peter  Feeny,. 
Peter  was  to  pay  taxes  on  the  land  after  being  placed  in  pos- 
session. He  allowed  the  taxes  for  1876  to  become  delinquent,, 
and  plaintiff  paid  the  same,  I>ec.  21st,  1877,  $10.98;  he  also 
allowed  the  taxes  for  1877  to  become  delinquent,  and  plain- 
tiff paid  the  same  June  7th,  1878,  $29.07. 

"  That  there  is  dne  the  plaintiff  from  the  defendant  Peter 
Feeny,  on  account  of  unpaid  purchase-money,  the  sum  of 
$357.07,  and  on  account  of  said  taxes  paid  by  plaintiff,  the 
sum  of  $40.05. 

"And  as  oonclusious  of  law  from  the  &ot6  as  found,  the  court 
finds: 
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"  1st.  That  the  plaintiff  is  entitled  to  a  judgment  against  the 
defendant  Peter  Feeny  for  the  sum  of  1397.12. 

"  2d.  That  said  snm  is  a  first  lien  upon  the  real  estate  de- 
scribed in  the  complaint,  and  that  said  land  is  subject  to  sale 
to  satisfy  said  lien. 

"  3d.  That  the  judgments  of  the  defendants  Wade  H.  Evans 
and  Polly  Ann  Brown  -were  never  a  lien  upon  said  real  es- 
tate. 

"  4th.  That  the  sale  by  the  sheriff  to  the  defendants  Evans 
and  Brown,  under  their  judgments  gainst  Peter  Feeny, 
passed  no  title  or  interest  in  said  real  estate  to  said  defend- 
ants Evans  and  Brown,  and  they  have  no  interest  therein  at 
this  time. 

"  5th.  That  the  quitclaim  deed  by  Peter  Feeny  and  wife  to 
the  defendant  Charles  Heehion  is,  in  legal  effect,  a  mortgage, 
and  snbject  to  the  prior  lien  of  plaintiff  for  said  purchase- 
money  and  taxes." 

The  objection  to  the  conclusions  of  law  is,  that  the  finding 
is  not  sustained  by  the  evidence.  This  objection  might  be  ' 
urged  under  the  motion  for  a  new  trial,  but  is  no  reason  for 
sustaining  the  exception  to  the  conclusions  of  law.  Upon 
this  reason  there  was  no  error  in  the  court's  overruling  the 
exception. 

The  fifth  allied  error,  complained  of,  is  the  overruling  of 
appellants'  motion  for  a  new  trial.  And  the  objections  nt^d 
against  the  ruling  of  the  court  upon  that  motion  are :  That 
there  was  no  evidence  given  on  the  trial  that  Peter  Feeny  had 
no  other  property  subject  to  execution,  and  that  appellants 
had  notice  of  the  supposed  lien  of  William  Feeny.  Peter 
Feeny  testified  that  he  was  unable  to  pay  appellee's  notes. 
Charles  Hesbion  testified  that  he  had  furnished  Peter  Feeny 
all  that  he  had  had  for  some  time.  We  think  this  evidence 
tended  strongly  to  show  that  Peter  Feeny  had  no  other  prop- 
erty subject  to  execution.  And  as  to  notice  to  appellants  of 
appellee's  claim,  Evans  had  made  the  deed  to  appellee ;  it  was 
OQ  record.    There  was  no  deed  of  the  land  to  Peter  Feeny 
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OD  record ;  there  was  oooe  in  existence  that  appellants  could 
have  actual  Doti<!e  of;  the  record  waa  sufficient  notice  to  ap- 
pellants that  the  title  waa  yet  in  appellee,  and  thej  wen- 
bound  to  take  notice  of  whatever  interest  in,  claim  to,  or  lien 
upon  the  land  appellee  might  have. 

Under  the  motion  for  a  new  trial  it  is  further  urged  tJhat 
the  introduction  in  evidence  of  the  deed  from  Peter  Fe«iy  to 
Charles  Heshion  was  erroneoue.  This  deed  had  been  r^u- 
larly  recorded  before  the  trial,  and  the  ori^nal  deed,  or  tbe 
record  thereof,  was  competent  evidence  on  the  trial. 

It  is  further  insisted  that  error  was  committed  upon  the 
trial  by  admitting  the  testimony  of  Patrick  C.  Leary.  This 
testimony  was  in  relation  to  a  conversation  between  witness, 
Peter  Feeny  and  Charles  Heshion,  and  was  while  negotiating 
for  the  deed  from  Peter  to  Heshion,  and  was  ia  relation 
thereto,  and,  as  a  part  of  the  transaction,  waa  admissible  tes- 
timony. 

The  evidence  sup])ort('d  the  finding,  and  the  finding  is  not 
contrary  to  law.  There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

It  is  further  insisted  that  the  judgment  is  not  in  the  proper 
form.  There  was  no  mf)tion  made  in  the  court  below  to  change 
or  modify  the  form  of  the  judgment,  or  any  exception  taken  to 
its  rendition.  Thin  question  can  not  be  raised  for  the  first 
time  in  this  court ;  it  is  waived  by  not  having  been  presented 
to  the  court  below. 

We  see  no  available  error  in  this  record.  The  judgment 
below  ought  to  be  affirmed. 

Per  ClTRiAM. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  tbe  same  is,  in  all 
things  affirmed,  with,  costs. 

On  Petitios  fob  a  Reheaeinq. 

Franklin,  C. — Appellants,  in  their  petition  for  a  rehear- 
ing, insist  that  the  court  erred  in  holding  that  the  judgments 
of  Evans  and  Brown  were  not  liens  upon  the  real  estate  in 
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controversy,  and  that  it  could  Dot  be  sold  under  executions 
upon  said  judgments. 

William  Fcuny  held  the  legal  title  to  secure  the  payment, 
of  the  balance  of  tlie  purchase-money,  and  was  ready  and  will- 
ing to  convey  whenever  that  was  piid.  Tliore  had  been  no 
fraudulent  conveyance  from  Peter  Feeny,  and  none  had  been 
made  by  William  to  any  third  party,  nor  did  he  hold  the  title 
in  trust  for  Peter.  The  eonvcj-anee  by  Peter  of  his  interest 
in  the  kndtoHcshiou  was  to  secure  a  good-faith  iudebteduess. 
William  Feeny  held  the  legal  title  aij  a  mortgage,  and  Heshion 
held  his  conveyance  as  a  second  mortgage.  There  was  no 
jraud  shown  to  exist  in  the  transaction.  And,  under  such 
circumstances,  the  judgments  of  Evaiw  and  Brown  against  Peter 
created  do  Hcd  upon  the  land,  and  it  was  not  subject  to  sale  ud- 
der  executions  issued  upon  said  judgments,  without  first  apply- 
ing to  a  court  of  equity  and  making  Peter  Fceny's  interest  in  the 
land  subject  to  the  jiayment  of  said  judgments.  Modiaett 
V.  Joh7i8(m,  2  Blackf  43]  ;  Gentrif  v.  Allison,  20  Ind.  481 ; 
Jeffi^es  V.  8hefl>um,21  Ind.  112 ;  Terrell  v.  Prestel,  68  Ind.  86  j 
Hoioe  v.  Bishop,  3  Mft.  26 ;  WiUianm  v.  Council,  4  Jones  (Law) 
206  ;  Bauxketl  v.  Hohmbmh,  2  Rich.  (S.^.)  624 ;  Doe  v.  Mo- 
JC%rmey,  5  Ala.  719 ;  WUam  v.  Beanl,  19  Ala.  629 ;  Smith  v. 
ifijwon,  4  Heisk.  250 ;  £ow  v.  3/a»-co,  53.Me.  46;  IFefigfcrv. 
Fohom,  58  Me.  230;  Freeman  Executicfps,  6«c.  136,  and 
authorities  therein  referred  to. 

In  the  ease  at  bar,  we  think  there  was  no  error  in  holding 
that  the  said  judgments  were  not  liens  upon  the  land,  and  that 
no  title  passed  to  appellees  by  the  sale  of  the  land.  The  pe- 
tition for  a  rehearing  ought  to  be  overruled. 

Per  CuBiAM. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  petition  for  a  rehearing  be  and  the  same  is 
overruled,  at  appellants'  costa. 
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No.  7756. 

■State,  ex  hel.  Hazlerigg  et  ai„,  v.  Eably,  Sheriff,  et  al. 

Pl,EADDiQ. — PaymmL — Sheriff's  SaU. — Aetim  on  Sherift  Bond, — A  plei  ol 
payment  is  a  relevant  and  proper  defence  to  an  action  againet  a  efaeriff 
to  recover  a  surplus  remaining  in  his  handa  from  the  proceeds  of  a  sale 
of  propert;  on  an  execution  against  the  plaintiff;  and  it  is  error  to  give 
judgment  for  the  plaintiff  as  for  a  failure  of  the  defendant  to  answer, 
when  such  plea  U  on  file. 

Sake. — A  plea  of  payment  need  not  state  to  whom  the  payment  wai  made. 

Sheriff. — Ftiyment  to  Qtrk  ^  Ormti. — iIat^|!ea(ion.— To  an  action  againa 
the  sheriff*  for  the  recovery  of  an  alleged  surplus  remaining  in  his  hands 
from  the  sale  of  plaintiff's  property  on  execution,  it  is  a  good  defence 
that  the  sheriff  had  paid  the  money  to  the  clerk  of  the  conrt,  to  whom 
the  attorneys  of  record  of  the  plaintiff,  "  thereunto  duly  authorind," 
had  receipted  for  parts  of  the  money,  and  the  remainder,  with  the  plain- 
tiff's consent,  had  been  applied  by  the  clerk  to  costs  taxed  against  tbt 
plaintiff;  ^uch  facts  show  a  ratification  of  the  act  of  the  sheriff  in  the 
disposition  of  the  surpluB. 

Principal  and  Aoeht. — RaHfiealvm. — The  unanthorized  act  of  an  a^enl, 
or  of  one  assuming  to  act  ns  an  agent,  can  not  be  accepted  in  part  and 
rejected  in  part. 

From  the  Jackson  Circuit  Court. 
D.  Overmyer,  for  appellants. 

Woods,  J. — Complaint  gainst  a  sheriff  and  his  bonds- 
men, chargiog  in  substance,  that  the  sheriff,  by  vittoe  of  a 
decree  of  foreclosure,  had  sold  certain  real  estate  of  the  rela- 
trix,  and  after  satisfying  the  decree  and  costs,  had  remaiaing 
in  his  bands  of  the  proceeds  of  the  sale  a  surplus,  which,  on 
demand,  he  had  lkilc><l  and  refused  to  pay  over  to  the  relafarii. 

The  defendants  joined  in  an  answer  of  three  paragraph.^, 
to  the  first  and  third  of  which  the  plaintiff  demurred.  The 
court  sustained  the  demurrer  to  the  third  par^raph,  and 
overruled  that  to  the  first,  to  which  the  plaintiff  excepted; 
whereupon,  according  to  the  recital  of  the  record,  "  the  plain- 
tiff tailing  and  declining  to  reply,  judgment"  was  "awarded 
the  defendants  on  the  first  paragraph  of  the  answer." 

The  second  paragraph  of  answer,  which  is  a  plea  of  pay- 
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meat,  seems  to  have  been  overlooked  or  ignored ;  and  coun- 
.sel  for  the  appellant  now  insists  that  that  plea  is  not  good, 
and  that,  if  otherwise  good,  it  wae  irrelevant  and  should  be 
disregarded  by  this  court,  as  it  was  by  the  court  below. 

It  is  not  necessary  that  a  plea  of  payment  allege  to  whom 
payment  was  made.     Demuth  v.  Iktggy,  26  Ind.  341. 

And  we  perceive  no  force  in  the  other  suggestion  of  coun- 
sel that  the  relation  of  debtor  and  creditor  did  not  exist  be- 
tween the  sheriff  and  the  relatrix  in  respect  to  the  money 
filled  for,  and  hence  that  the  plea  of  payment  is  irrelevant 
«nd  inapplicable.  When  an  officer  or  private  individual,  who 
has  become  accountable  to  another  for  money,  is  sued  for  not 
accounting  for,  or  for  &iting  to  pay  or  turn  over,''the  money 
to  the  one  entitled  thereto,  the  plea  of  payment  is  necessarily 
pertinent,  and,  if  interposed,  should  not  be  disregarded.  Upon 
this  plea,  therefore,  irrespective  of  the  first,  upon  the  &ilure 
taxd  refusal  of  the  plmntiff  to  reply  to  it,  the  defendants  were 
entitled  to  judgment. 

We  are  of  opinion,  moreover,  that  the  first  paragraph  of 
the  answer,  on  which  the  court  based  its  judgment,  is  also 
good.  It  shows  that  the  sheriff  turned  over  the  surplus  in 
question  to  the  clerk  of  the  court  fcr  the  use  of  the  relators, 
and  "  that  the  attorneys  of  record  of  said  Catharine  Hazlerigg 
And  of  and  for  both  said  Catharine  and  William  Hazlerigg, 
thereunto  duly  authorized,  collected  and  received  from  the  clerk 
of  said  court  for  the  relators  and  for  said  Catharine,  of  said 
moneys,  as  follows:  William  K.Marshall  and  Jawin  B.Brown 
received  each  the  sum  of  J130..50,  and  William  W.  Herod 
received  $130.-50,  and  th«  remainder,  to  wit,  $35.80,  was  re- 
tained by  consent  of  the  relators  and  applied  by  said  clerk  on 
costs  in  said  court,  for  which  said  Catharine  and  her  propertr^r 
were  liable." 

We  do  not  agree  with  counsel  that  the  phrase,  "  thereunto 
duly  authorized,"  imports  no  other  authority  than  that  which 
came  from  the  said  attorneys  having  been  the  attorneys  of 
record  of  the  relators  in  the  foreclosure  suit.     We  think  it  a 
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plain  and  direct  avermeut  tliat  the  individuals  named,  who 
are  described  as  attorneys  of  record,  had  autliurity  from  the 
relators  to  receive  from  the  clerk  the  sums  l)y  thvm  respec- 
tively receipted  for.  But  if  there  were  any  doubt  uf  tlii:*,  the 
fiict  alleged  that  the  remaining  sum  of  $35.80  v/aa  applied, 
with  their  approval,  to  the  use  of  the  relators,  would  seem  to 
put  the  sufficiency  of  the  plea  l>eyond  question,  as  it  shows  a 
ratification  of  the  act  of  the  sbcritf  in  paying  the  money  to 
the  clerk.  Without  their  consent,  the  sheriff  clearly  had  no 
right  to  pay  the  money  to  the  clerk,  but  was  bound  to  pay  it 
to  the  relatrix,  from  whose  property  it  was  derived.  Code, 
section  479,  R.  S.  1881,  section  762.  But  the  relators,  on 
learning  that  such  disposition  liad  been  made  of  the  money, 
could  not  ratify  in  part  and  reject  in  ]iart.  Their  alleged  ap- 
propriation, therefore,  of  the  $35.80  was  a  ratification  of  the 
transfer  of  the  whole  sum  by  the  sheriff  to  the  clerk,  if  not 
of  the  payment  of  portions  thereof  by  the  clerk  to  the  said 
attorneys,  i^  when  made,  those  payments  were  in  &ct  un- 
authorized. 

Judgment  a£Brmed,  with  costs. 


Cotn.TBR  V.  Coulter. 


Arbitratioei  ANt>  \w::..  P ■•'■iW.—M^ion  for  New  Trial — Under  the 
statute  of  Fehniin-  ;^'.  !'<•:.  Klntiye  to  arbitratioiis  &nd  umpirage 
(sections  830  to  8->),  IE.  K.  IJ^KI),  a  mntinn  for  a  new  tri&l  is  not  con- 
tempUted  or  provided  for,  hut  the  proceedintco  are  summary,  and  the 
proper  mode  for  reserving  questiuas  fur  the  Supreme  Court  is  bj  esoep- 

Saitb. — Staluloiy  AHntration. — Oopy  o/'  Avard. —  Waivrr, — In  a  Btatutory  tr- 
bitratioD,  tbe  general  rule  is  that  it  is  necessary  to  the  validity  of  Ibe 
award  tbat  a  copy  thereof  should  be  delivered  to  each  of  the  parties 
thereto,  or  left  at  his  last  and  usual  place  of  residence,  by  one  of  the 
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arbitratoTS,  within  the  time  limited  hy  law;  but  it  is  competent  for 
eidier  of  the  partiee  to  waive,  either  expressly  or  impliedly,  the  delivery 
of  a  copy  of  the  sw&rd  to  himself,  and  such  waiver  will  validate  the 
award  as  to  him,  on  that  ground. 
Same. — Onta  i^  ArintndMn.  —  Evidause.  —  Supreme  OourL  —  fVennnptian. — 
When  the  Btatemcat  of  the  coats  of  arbitration  in  offered  in  evidence 
and  is  objected  to,  on  the  ground  that  the  coats  were  not  ascertained,  es- 
timated and  returned  with  the  award,  and  the  ground  of  objection  ia 
not  apparent,  nor  shown  la  be  true  in  fact,  the  Supreme  Court  can  not 
say,  that  the  trial  court  erred  in  overruling  the  objection  and  admitting 
the  statement  in  evidence,  and  wilt  therefore  presume  that  the  ruling 
of  the  court  was  not  erroneous. 

From  the  Laporte  Circuit  Court. 

M.  K.  Farrand  and  E.  G.  Thomas,  for  appellant. 

X.  A.  Cole  and  C,  H.  Tiiteadell,  for  appellee. 

HowK,  J. — The  record  of  this  cause  shows  that,  on  the 
17th  day  of  September,  1879,  the  appellee  produced,  in  open 
court,  an*  agreement  of  submission  to  arbitration,  and  the 
award  of  the  arbitrators  pursuant  thereto.  Thereupon  proof 
•was  made,  to  the  satisfaction  of  the  court,  of  such  submission 
by  a  subscribing  witness  thereto,  of  the  award  by  one  of  the 
arbitrators,  and  by  competent  evidence  that  a  copy  of  the 
awnrd  had  been  duly  served  on  the  appellant,  Silas  B.  Coul- 
ter. Upon  these  proofe  being  made,  on  the  appellee's  motion, 
it  was  ordered  by  the  court  that  the  submission  and  award  be 
entered  of  record,  and  that  a  rule  be  granted  against  the  ap- 
pellant to  show  cause,  on  the  second  day  of  the  nest  term  of 
the  court,  why  judgment  should  not  be  rendered  by  the  court 
upon  the  award. 

Afterwards  the  parties  appeared  and  the  cause  was  submit- 
ted to  the  court  for  trial.  The  court  found  that  the  appel- 
lant had  failed  to  show  any  good  or  sufficient  cau^e  a<;:uu.-t 
the  confirmation  of  the  awanl,  and  that  the  appellee  was  en- 
titled to  a  judgment  thereon.  Thereupon  the  court  confirmed 
the  award,  and  rendered  judgment  thereon  for  the  appellee  and 
f^iust  the  appellant,  for  the  amount  of  the  award  and  int^r- 
efit,and  the  costs  of  suit,  including  tlic  costs  of  arbitration,  to 
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the  rendition  of  which  judgment,  and  especially  the  judgment 
for  the  costs  of  the  arbitration,  the  appellant  objected  and 
excepted.  His  motion  for  a  new  trial  having  beeo  overruled, 
and  his  exception  saved  to  such  ruling,  he  hae  appealed  from 
the  judgment  helow  to  this  court. 

Many  supposed  errors  have  been  assigned  by  the  appellant 
on  the  record  of  this  cause ;  but  in  their  brief  here  filed  hi;i 
learned  counsel  have  expressly  limited  their  arguments  to 
such  questions  as  would  seem  to  be  presented,  and  as  thry 
claim  were  presented,  by  and  under  the  alleged  error  of  ihe 
court,  in  overruling  the  motion  for  a  new  trial.  It  would 
seem,  however,  that  a  motion  for  a  new  trial  is  not  contem- 
plated or  provided  for  in  the  statute  regulating  the  proceed- 
ings in  such  cases  as  the  one  at  bar,  and,  therefore,  that  the 
ruling  of  the  court  on  such  a  motion  would  not  constitute  an 
available  error  in  this  court  for  the  reversal  of  the  judgment 
below.  In  Be^er  v.  Bevan,  80  Ind.  31,  in  delivering  the 
opinion  of  the  court,  Nibl&ck,  J.,  said :  "  In  summary 
proceedings  like  those  had  in  this  case,  no  motion  for  a  new 
trial  is  contemplated,  and  such  a  motion  is  not  neces- 
sary to  reserve  questions  upon  the  evidence.  Hence,  the  mo- 
tion for  a  new  trial  entered  below  raises  no  question  here." 

But  the  evidence  on  the  trial  is  in  the  record,  by  a  proper 
bill  of  exceptions ;  and,  therefore,  we  will  consider  and  de- 
cide the  questions  discussed  by  counsel,  although  they  are  not 
presented  by  any  proper  or  formal  assignment  of  error,  as  it 
is  not  claimed  by  appellee's  counsel  that  those  questioos  are 
not  before  this  court. 

Two  points  are  made  by  the  appellant's  counsel,  in  argu- 
ment, against  the  award  and  the  judgment  thereon,  each  of 
which  we  will  briefly  consider  and  decide.  It  is  insisted  by 
counsel,  that  the  evidence  on  the  trial  did  not  show  the  de- 
livery of  a  copy  of  the  award  to  the  api>ellant  within  fifteen 
days  after  the  signing  of  such  award,  and  that  it  was,  there- 
fore, void.  It  would  seem  that,  under  the  decisions  of  this 
court,  as  a  general  rule,  it  is  necessaiy  to  the  validity  of  a 
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statutory  award,  that  a  copy  thereof  should  be  delivered  to 
«ach  of  the  parties  thereto,  or  left  at  hid  last  and  usual  place 
■of  residence,  by  one  of  the  arbitrators.  Estep  v.  Larsk,  16 
lud.  82. 

But  while  this  would  seem  to  be  the  general  rule,  in  such 
cases,  yet  it  can  not  be  doubted,  we  think,  that  it  is  compe- 
tent for  the  parties  to  the  arbitration,  or  either  of  them,  to 
■waive  the  delivery  to  him,  or  them,  of  a  copy  of  the  a^rd. 
The  statute  in  relation  to  arbitrations  and  umpirages  should 
be  liberally  construed,  as  it  seems  to  us ;  and,  when  it  can  be 
<]one  without  violating  the  purpose  and  intention  of  the  stat- 
ute, the  awards  of  arbitrators  should  be  confirmed  and  en- 
forced. Martin  v.  Beoan,  58  Ind.  282.  In  Spencer  v.  Qirtis, 
57  Ind.  221,  tbeoourt  said:  "  Each  of  the  parties  to  an  award 
has  a  personal  right  to  have  a  true  copy  of  the  award  deliv- 
ered to  him  within  the  time  limited  by  law,  but  this  is  a 
right  which  the  parties,  or  either  of  them,  may  waive,  if  they, 
or  either  of  them,  may  see  proper  to  do  so."  This  waiver 
may  be  made  in  express  terms,  or  it  may  be  shown  by  the 
actions  of  the  parties,  or  either  of  them.  Marsh  v.  Oartis,  71 
Ind,  377. 

In  the  case  at  bar,  we  are  of  the  opinion  that  the  evidence 
in  the  record  fully  justified  and  authorized  the  finding  of  the 
trial  court,  that  the  award  had  been  duly  served  on  the  ap- 
pellant, Silas  B.  Coulter,  within  the  period  of  time  specified 
iD  the  statute.  One  of  the  witnesses  testified  on  the  trial  that, 
within  one  week  after  the  signing  of  the  award,  he  saw  the 
appellant  in  regard  to  the  arbitration  and  read  the  award  to 
him ;  that  he  then  handed  the  award  to  the  appellant,  who 
read  it  for  himself,  and  then  gave  it  back  to  the  witness ;  and 
that  the  appellant  did  not  ask  for  a  copy  of  the  award.  It 
seems  to  us  that  the  evidence  fairly  tended  to  show  a  due  and 
valid  service  of  the  award  upon  the  appellant ;  and  that  the 
court,  as  the  trier  of  the  fects,  was  authorized  to  infer  and 
find  that  the  appellant  bad  waived,  as  he  lawfully  might,  his 
Vol.  81.— 35 
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personal  right  to  the  deliverytohimself  of  atrueoopyof  said 
award.  We  caDnotcKsturhthefiudiDgof  the  court,  upon  thUt 
point,  on  the  weight  of  the  evidence. 

It  ia  also  claimed  by  the  appellant's  counsel,  that  the  trial 
court  erred  in  admitting  in  evidence  a  written  statement  of 
the  costs  of  the  arbitration.  The  bill  of  exceptions  shows- 
that,  when  this  statement  of  costs  was  offered  in  evidence, 
"  the  defendant  then  and  there  objected  on  the  ground  that 
the  costs  mentioned  therein  were  not  ascertained,  estimated 
and  returned  with  the  award ;  which  objection  was  overruled 
by  the  court,  and  to  this  ruling  the  defendant  then  and  tfaere 
excepted."  The  ground  of  appellant's  objection  to  the  offered 
evidence  was  not  apparent,  or,  if  it  was,  the  record  does  Dot 
show  it  to  have  been  true  in  &ct,  nor  was  it  shown  to  be  true 
by  affidavit  or  oral  evidence.  The  record  fails  to  show  that  the 
court  erred  in  overriilingtheappellant'sobjectionto  the  offered 
evidence :  for  it  &ils  to  show  that  the  costs  were  not,  in  truth 
and  in&ot,  ascertained,  estimated  and  returned  with  the  award. 
As  the  question  is  presented  here,  we  can  not  say  from  the  record 
before  us,  that  the  trialcourterred  in  overruling  the  objection 
to  the  offered  evidence ;  and,  therefore,  we  must  assume  that  no 
such  error  was  committed.  All  fairand  reasonable  presumptions 
will  be  entertained  in  favor  of  the  decisions  of  the  circuit 
court,  until  such  decisions  are  clearly  shown  to  be  erroneoas 
by  the  record  of  the  cause.  Mt/era  v.  Murpiiy,  60  Ind.  282  ; 
^«  V.  Smith,  70  Ind.  298;  Bowen  v.  Pt^ard,  71  Ind.  177. 

We  are  of  the  opinion  that  the  court  did  not  err  in  con- 
firming the  award  of  the  arbitrators,  and  rendering  judgment 
thereon,  for  the  amount  thereof  and  interest,  and  for  the  costs 
of  suit,  including  the  costs  of  the  arbitration. 

The  judgment  is  affirmed,  with  costa. 


MAT  TEKM,  1882. 


Greenevald  v.  Bathfon. 


Gbeenewald  V.  Bathfok. 

CoWTRACT.— fhrtitenA^— i^Vaud  ~Ei«tiBer.~  OomplainL—  Verdwt—JvdgnuM. 
— Eteamioe  Dcmagu. —  Vmdor  and  JV^Aaaer.^Com plaint  in  two  para- 
gTsphs,  ftlleging  fraudulent  tepcesentations  whereby  the  plaintiCF  was 
induced  t« purchase  forfl, 281  an  interest  in  the  property,  machinerj  and 
trsde  of  a  factory  worth  only  $800,  and  become  s  partner.  One  para^aph 
prayed  damages,  the  cancellation  of  a  note  given  for  part  of  the  pur- 
choBe-money,  and  for  general  relief ;  the  other  added  a  prayer  to  annul 
the  contract.  The  verdict  found  for  the  plaintiff  damages  in  the  sum 
which  had  been  paid,  and  that  the  note  t>e  catuielled,  but  was  silent  M 
to  annulling  the  contract. 

^^d,  that  the  complaint  was  good  on  demurrer. 

Htld,  also,  that  the  damages  were  excessiTe,  since  a  jndgment  in  accor- 
dance with  the  verdict  would  leave  the  plaintiff  owner  of  the  propert/ 
bought. 

From  the  Casa  Superior  Court. 

F.  Swigart,  for  appellant. 

M.  WiT\field  and  Q.  A.  Myers,  for  appellee. 

Newoomb,C. — The  appellee  filed  a  complaint  of  two  para- 
graphs against  the  appellant.  The  averments  of  each  para- 
graph were  similar,  with  one  exception,  and  were  to  the  effect 
that  the  appellant  was  engaged  in  the  bosinessof  manu&ctur- 
ing  cigar  boxes  in  the  city  of  Logansport,  and  tliat  to  induce 
appellee  to  purchase  one-half  of  the  stock  in  trade  and  ma- 
ohioerj  of  stud  manufitctory,  and  to  become  an  equal  partner 
with  appellant  in  said  business,  the  appellant  made  to  appellee 
oertain  &lse  and  fraudulent  representations  touching  the  profits 
of  said  business ;  and  that  the  appellee,  being  ignorant  in  the 
premises  and  relying  on  said  representationa  as  true,  was 
thereby  induced  to  and  did  purchase  from  appellant  one-half 
of  said  machinery  and  stock  in  trade,  for  which  he  paid  ap- 
pellant $900  in  money,  and  executed  his  notes  for  $381  addi- 
tional, which  were  secured  by  a  mortgage  on  the  one-half  of 
the  machinery  so  purchased.  As  a  part  of  the  transaction, 
the  parties  entered  into  a  written  contract  of  partnership  for 
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carrying  on  said  box  factory  ia  the  city  of  Logaosport.  Tbis 
contract  provided  that  each  partner  should  furnish  one-half 
of  the  machinery  and  stock  of  the  concern,  but  was  silent  in 
regard  to  said  purchase  by  appellee  from  the  appellant. 

It  was  further  averred,  that  the  plaiutiflj  under  the  terms 
of  the  partnership  agreement,  went  into  the  box  &ctory  and 
engaged  in  the  manual  labor  of  mnnu&cturing  cigar  boxes; 
that  he  worked  thcreiu  faithfully  for  a  period  of  three  and 
one-half  months;  that  during  all  that  period  he  was  able  to 
draw  from  the  proceeds  of  said  business  only  $11  for  the  sap- 
port  of  his  family ;  that  said  business  was  not  profitable,  bat, 
on  the  contrary,  was  a  losing  business,  and  was  such  before 
plaintifif  became  such  partner ;  that  the  representations,  so  made 
by  the  defendant  to  induce  the  plaintiff  to  make  said  purchase 
and  enter  into  said  contract  of  partnership,  were  known  by 
the  defendant  to  be  &lse  when  he  made  them,  and  that  tbey 
were  made  for  the  fraudulent  purpose  of  cheating  and  defraad- 
ing  the  plaintiff;  that,  aflerso  working  for  three  andone-half 
months,  plaintitf  informed  the  defendant  that  he,  plaintiff, 
must  abandon  the  box  &ctory  and  seek  work  elsewhere,  by 
which  he  could  support  his  family,  to  which  defendant  assented, 
and  plaintiff  did  leave  and  seek  employment  elsewhere,  leav- 
ing the  machinery  and  other  property  of  the  partnership  in 
possession  of  the  defendant,  who  continuously  thercaf^r  bold 
possession  and  enjoyed  the  same. 

The  first  paragraph  further  charged  that  said  stock  and  ma- 
chinery were  not,  in  feet,  worth  more  than  fifteen  or  sixteen 
hundred  dollars,  instead  of  $2,462,  at  which  rate  plaintiff  paid 
for  one-half  thereof,  in  consequence  of  such  fraudulent  rep- 
resentations of  the  defendant. 

The  prayer  of  the  first  paragraph  of  the  complaint  was  for 
a  dissolution  of  the  [a,rtnership,forone  thousand  dollars  dam- 
ages, the  cancellation  of  said  notes  for  J381,  for  the  rent  of 
the  premises  and  machinery  subsequent  to  September  4ih, 
1877  ;  that  a  receiver  be  appointed  to  wind  up  the  concern, 
and  for  all  proper  relief   The  prayer  of  the  second  paragraph 
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was,  that  the  coatract  of  partnerehip  be  declared  nail  And  void ; 
that  the  defendaDt  be  compelled  to  Burreader  for  caacellation 
said  notes  and  mortgage,  and  be  eDJoioed  from  transferring  the 
same ;  that  plaintiff  recover  back  the  money  so  paid  to  de- 
fendant, with  interest,  and  for  all  other  proper  relief. 

The  court  denied  the  application  for  the  appointment  of  a 


Demurrers  to  the  separate  pan^raphs  of  the  complaint  were 
properly  overruled ;  each  contained  &cts  sufficient  at  least  to 
authorize  a  recovery  of  such  damages  as  the  plaintiff  could 
Bbow  he  had  sustained  by  the  alleged  fraud  of  the  defendant. 

Issues  of  &ot  being  joined,  the  cause  was  submitted  to  a 
jury,  who  returned  the  following  verdict: 

"  We,  the  jury,  find  for  the  plaintiff,  and  assess  his  damages  at 
($979.90)  nine  hundred  and  seventy-nine  dollars  and  ninety 
cents;  and  we  do  further  find  that  the  notes  and  mortgage  ex- 
ecuted by  plaintiff  to  defendant,  bearing  date  May  15th,  1S77, 
and  June  5th,  1877,and  described  in  the  complaint  and  cross 
complaint,  should  be  surrendered  and  cancelled. 

"Samuel  H.  Suell,  Foreman." 

The  defendant  moved  for  a  new  trial,  and  among  the  causes 
therefor  was  the  following:  "The  damages  assessed  by  the 
jury  are  excessive." 

We  think  this  objection  to  the  verdict  was  well  taken.  The 
jury  allowed  the  entire  sum  the  plaintiff  had  paid  in  money, 
-with  interest  thereon,  and  also  found  that  the  defendant  should 
deliver  up  the  plaintiff's  notes  and  mortgage,  thus  placing  the 
plaintiff  in  the  most  tavorable  attitude  he  could  occupy,  if  he 
had  rescinded  the  contracts  of  purchase  and  partnershipon  the 
ground  of  fraud.  But  no  rescission,  or  attempt  at  rescission, 
was  averred  or  proved ;  on  the  contrary,  the  complaint  itself 
recognized  the  partnership  as  still  existing,  and  prayed  for  its 
dissolution,  and  the  appointment  of  a  receiver.  So  iar  as 
appears  from  the  record,  the  plaintiff,  after  this  verdict  and 
judgment,  was  still  the  owner  of  one-half  the  machinery,  yet 
without  doing  anything  to  divest  himself  of  such  ownership, 


550  SUPREME  COURT  OF  INDIANA, 

Greenewuld  r.  Bathfon. 

and  tranafer  it  to  the  defendant,  the  plaintiff  recovered  the 
full  price  paid  for  it,  with  interest. 

On  the  trial  the  defendant,  Greenewald,  testified  that  abont 
two  weeks  after  plaintiff  left  the  &ctor7,  they  agreed  upon  a 
diiisolation  of  the  partnership;  that  Rathfoo  invoiced  the 
stock,  and  Qreenewald  took  it  at  said  invoice,  and  agreed  to 
pay  the  debts  of  the  partnership,  and  to  pay  Bathfon  $50  per 
year  for  the  rent  of  the  machinery,  and  to  pay  building  asso- 
ciation dues  of  $6.75  per  month  for  RathfoD,  whieh  he  had 
continued  to  do  since  the  dissolution. 

No  witness  contradicted  this  testimony  of  the  defendant 
touching  a  dissolution  of  the  partnership  and  its  terms.  The 
plaintiff  was  called  as  a  witness  in  rebuttal,  and  testified  as 
follows  on  this  subject :  "  It  was  agreed  by  both  parties  at 
the  time  we  dissolved  that  the  contract  of  dissolution  should 
be  reduce<l  to  writing,  McNary  was  to  draw  it  up.  I  asked 
Greenewald  why  he  had  not  signed  the  contract ;  said  he  bad 
not  signed  it  becaiiw;  it  did  not  suit  him.  +  *  *  I 
did  not  ask  Greenewald  to  pay  building  association  duesafier 
suit;  my  requests  were  all  made  before  suit  was  brought.  I 
asked  him  to  pay  building  association  dues  after  he  had  re- 
fused to  sign. the  contract  of  dissolution.  The  agreement  to 
reduce  the  contract  to  writing  was  made  some  weeks  after  I 
went  to  the  railroad  shop  to  work.  We  dissolved,  I  think, 
about  two  weeks  after  I  went  to  the  shop,  and  I  went  to  it 
as  soon  as  I  left  the  box  fectorj'." 

The  reason  given  by  Greenewald  why  the  contract  of  disso- 
lution had  not  been  signed  was,  that  when  they  called  at  Mc- 
Nary's  for  that  purpose,  they  found  that  the  writing  did  not 
correspond  with  the  terms  of  the  contract  of  dissolution. 

The  machinery  was  valued  by  the  different  witnesses,  as 
follows:  By  tlin  plaintiff,  at  JljoOO;  by  Alfred  McAllister, 
a  machinist,  nt  «1,70()  to  $1,800;  by  Charles  Knonse,  also  a 
machinist,  at  $1,^00,  and  by  the  defendant  at  $2,200. 

Taking  the  plaintiff's  own  testimony  as  the  basis  of  i-alue, 
he  still  had  a  property  of  J750  in  the  machinery,  afl«r  obtain- 
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iag  a  verdict  and  judgmeut  for  the  recovery  of  all  the  con- 
sideration paid  for  it. 

This  statemcat  of  the  evidence  on  the  foregoing  points 
showe  conclusively  that  the  damages  found  by  the  jury  were 
«xce8sive,  and  that  the  verdict  ought  to  have  been  set  aside. 
On  the  complaint  and  proofe,  if  entitled  to  recover,  the  plain- 
tifT's  measure  of  damages,  so  &r  as  the  purchase  of  the  ma- 
chinery and  stock  in  trade  were  concerned,  was  not  the  con* 
tract  price,  but  the  deficiency  in  value  below  the  contract  price, 
in  consequence  of  the  unprofitable  character  of  the  business. 

The  court  erred  in  overruling  appellant's  motion  for  a  new 
trial,  for  which  cause  the  judgment  ought  to  be  reversed. 

Per  Cobiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  hereby 
reversed,  at  the  costs  of  the  appellee,  and  that  said  cause  be 
remanded,  with  instructions  to  sustain  the  motion  of  the  ap- 
pellant for  a  new  trial. 

On  Petition  for  a  Rehearing. 
Franklin,  C. — Appellee,  in  his  petition  for  a  rehearing, 
insists  that  the  court  erred  in  holding  that  the  damages  are  ex- 
cessive, which  was  the  only  question  presented  in  the  case- 
There  appears  to  be  a  difference  of  opinion  between  appel- 
lee's counsel  and  the  court,  in  relation  to  the  nature  and  pur- 
port of  the  action.  If  the  action  is  for  damages  only  result- 
ingfrom  the  alleged  fraud  of  appellant,  as  viewed  by  the  court, 
the  amount  of  damages  assessed  is  excessive;  but  if  the  action 
is  to  cancel  and  set  aside  the  contract  and  partnership,  on  ac- 
count of  fraud,  and  place  the  parties  in  akitu  quo,  and  the 
verdict  of  the  j  ury  and  j  udgment  of  the  court  have  that  eflFect, 
the  damages  would  thea  seem  to  be  about  right,  and  the  judg- 
ment ought  not  to  be  reversed. 

The  complaint  consists  of  two  paragraphs. 
The  first  sets  out  the  contract,  partnership,  and  Mae  rep- 
resentations, and  avers  that  the  plaintiff  was  damaged  by  the 
alleged  fraud  in  the  sum  of  |1,000;  prayer  for  a  judgment  of 
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$1,000  dajoa^ea,  a  dissolution  of  the  partnership,  a  sorreoder 
of  the  notes  and  mortgage  for  cancellation,  an  allo^nce  for 
rent  of  the  premises  since  September  4th,  1877,  and  that  a 
receiver  be  appointed  to  settle  and  wind  up  the  concern. 

Tbb  paragraph  seeks  alone  to  recover  damages  for  the  fraud,. 
treating  the  contract  and  partnership  as  valid,  and  seeks  to  en- 
force them  by  having  the  partnership  wound  up  and  settled 
by  a  receiver. 

The  second  par^raph  of  the  complaint  alleges  the  conlxact, 
partnership  aud  fraud  in  a  very  similar  manner  to  the  Gist, 
and  concludes  by  praying  for  judgment,  "  that  the  contract 
of  partnership  be  declared  null  and  void ;  that  the  defendant 
be  compelled  to  surrender  for  cancellation  said  notes  and  mort^ 
gage,  and  be  enjoined  from  transferring  the  same;  and  that 
he  recover  back  the  money  paid,  laid  outand  expended  by  him, 
with  interest  thereon,  in  all  amounting  to  the  sum  of  $1,200, 
and  for  all  proper  relief." 

This  paragraph  may  be  considered  as  in  harmony  with  ap- 
pellee's theory  of  the  object  of  the  action.  The  appellant 
answered  generally  in  denial,  and  the  notes  and  mortgage  as 
set-offs,  and  by  way  of  cross  complaint. 

We  must,  therefore,  look  to  the  verdict  and  judgment  to 
determine  upon  which  paragraph  of  the  complaint  the  plains- 
tiff  succeeded.     The  verdict  reads  as  follows : 

"  We,  the  jury,  find  for  the  plaintiff,  and  assess  his  damages 
at  ($979.90)  nine  hundred  and  seventy-nine  dollars  and  ninety 
cents;  and  we  do  further  find  that  the  notes  aud  mortgage  ex- 
ecuted by  plaintiff  to  defendant,  bearing  date  May  15th,  1877, 
and  June  5th,  1877,  aud  described  in  the  complaint  aud  cnws 
complaint,  should  be  surrendered  and  cancelled." 

The  court  rendered  the  following  judgment :  "  It  is  there- 
fore considered  and  adjudged  by  the  court,  that  the  plaintiff 
do  have  and  recover  of  and  from  the  said  defentant,  Henry 
Greenewald,  the  sam  of  nine  hundred  and  seventy-nine  dollars 
and  ninety  cents,  so  assessed  by  the  jury  aforesaid,  together 
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with  his  Gosta  and  charges  herein  accrued  and  to  accrue ;  and 
it  is  further  ordered  and  adjudged  by  the  court,  that  the  notes 
and  mortgage  described  in  plaintiff's  complaint  be  declared 
cancelled,  and  that  the  partnership  between  the  parties  be  dis- 
solved." 

■  This  verdict  of  the  jury  and  the  judgment  of  the  court  fol- 
low the  prayer  of  the  first  paragraph  of  the  complaint,  and 
not  ihe  second.  We  must  therefore  conclude  that  the  cause 
was  tried,  and  a  result  reached,  upon  the  theory  of  the  first 
paragraph,  and  not  of  the  second  paragraph  of  the  complaint. 
The  verdict  treats  the  contract  as  in  force  by  giving  damages 
for  the  fraud  and  cancelling  the  notes  and  mortgage,  and  the 
judgment,  tn  addition,  treats  the  partnership  as  in  existence, 
by  declaring  it  dissolved. 

Appellee  had  agreed  to  pay  $1,281  for  half  of  the  concern 
in  which  they  formed  a  partnership ;  he  had  paid  $900,  and 
given  his  notes  and  mortgage  for  the  remainder.  Heaversin 
hia  complaint  that  the  whole  partnership  property  was  not 
worth  more  than  |1,600,  and  testified  to  the  same  on  the  trial. 
This  judgment  does  not  dispose  of  the  partnership  property, 
but  leaves  that  as  it  stood  before  the  commencement  of  this 
action.  The  judgment,  instead  of  giving  to  appellee  his  dam- 
ages on  account  of  the  alleged  fraud,  which  would  be  the  dif- 
ference between  what  he  agreed  to  give  for  the  property,  and 
what  it  was  worth,  gives  to  him  all  that  he  had  paid,  with  inter- 
est, and  cancels  the  addition  that  he  had  agreed  to  pay,  and 
leaves  the  property  purchased  still  belonging  to  him. 

We  think  there  can  be  no  doubt  about  the  amount  of  dam- 
ages in  this  case  being  excessive. 

There  was  no  error  in  the  original  opinion  and  decision  in 
this  case. 

The  petition  for  a  rehearing  ought  to  he  overruled. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  petition  for  a  rehearing  be  and  the  same  is 
in  all  things  overruled,  at  appellee's  costs. 
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■  '        ExECCTTON. — Eixinj)li<m.^Diligenix.^-Exeaptiaa  al  property  from  sale  oo 

execution  is  a  right  to  be  asserted  at  the  time  aad  in  tlie  manner  pn>- 
vided  hy  law,  and  b;  a  person  showing  himself  within  the  statate  cre- 
ating it,  or  it  is  lout. 
Same. — Action /or  PotiemuM. — Etidtna.—la  an  action  against  an  officer 
for  property  claimed  as  exempt,  evidence  that  a  schedule  cuntaining  ■ 
description  of  the  property  was  presented  to  him  and  a  demand  mad* 
to  set  it  apart,  and  his  return  showing  its  seisuie,  make  a  prima  fade 

Same. — Offering  Different  Schedaia. — Whetlier  one  claiming  exemption  has 
offered  schedules  nut  containing  the  property  claimed  in  the  last,  Is  a 
question  of  fact  for  the  court  or  jury  tryiag  the  issue,  and  al  most  he 
has  the  burden  of  explaining  his  acts. 

Same. — SaU  and  Retcinaon. — Fraud.— .Supreme  Cburf.— That  property  claimed 
as  exempt  has  been  Bold  and  regained  by  a  rescission,  does  not  deprivf 
the  owner  of  hin  privilege,  and  where  the  sale  is  found  by  the  trial  conit 
to  have  been  without  fraud  and  rescinded,  the  Supreme  Court  can  not 
say  that  its  finding  was  not  fully  supported  by  tlie  evidence. 

Pleading. — Speei/ie  Allegations  0/  Title  Qmtrot— Where  a  pleading  con- 
tains both  general  and  speciRc  allegations  of  title,  the  specific  control, 
and,  if  they  show  no  title,  they  will  not  be  aided  on  demurrer  by  the 
general  allegations  and  the  conclimion. 

Same. —  Value, — An  allegation,  that  "Said  property  does  not  exceed  in 
value  the  sum  of  $600,"  sufficiently  shows  the  value  of  the  property 
0] aimed  as  exempt 

From  the  AVayne  Circuit  Court. 

C.  B.  Walker  aod  J.  E.  Graham,  for  appellants. 

W.  A.  Peelle  and  D.  W.  (hmOock,  for  appellee. 

Elliott,  J. — ^The  appellee  sought  and  obtained  a  judgment 
for  personal  property  claimed  by  him  to  be  exempt  from  exe- 
cution. 

The  qnegtiona  Rmt  presented  are  those  arising  upon  the  nil- 
ing  on  the  appellants'  demurrer  to  the  complaint. 

It  is  said  that,  as  to  one  of  the  appellants,  the  complaiat 
<]oes  not  even  profesa  to  state  a  cause  of  action,  and  does  no 
more  than  name  him  as  one  of  the  defendants. 

Treating  the  demurrer  as  a  separate  one,  and  not  as  joint. 
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although  it  is  doubtful  whether  this  can  be  properly  done,  we 
shall  dispose  of  the  question  argued.  The  allegation  is  that 
the  defendants  wrongfully  liave  possession  of  the  appellee'^ 
property,  and  that  the  "  defendants  "  refused  to  have  the  prop- 
erty appraised  and  set  apart  to  tlie  plaintiff.  The  use  of  the 
plural  noun  "defendants"  applies  the  cause  of  action  stated 
not  to  some,  but  to  all,  of  the  defendants.  Where  a  com- 
plaint names  several  defendants  and  charges  them  all  with 
having  unlawiiil  possession  of  the  plaintiff's  property,  it  can 
not  be  justly  said  that  it  alleges  a  cause  of  action  against  part 
of  them  only.  The  demurrer  admits  the  alleged  wrongful 
jwizure  and  detention  to  be  by  all,  and  not  by  a  part,  of  the 
defendants. 

It  may  be  that  there  is  some  uncertainty  in  the  allegations 
of  the  complaint  as  to  the  appellant  Seaman,  but,  if  so,  the 
remedy  is  not  by  demurrer,  but  by  motion.  It  is  seldom  that 
uncertainty  is  cause  of  demurrer. 

The  real  question  upon  the  complaint  is  whetlier  it  states 
a  cause  of  action  against  any  of  the  appellants. 

Where  a  complaint  contains  a  general  allegation  of  title, 
followed  by  a  specific  statement  of  the  fecfc^  constitntingtitle, 
tlie  Iatt«r  must  control.  If  the  specific  statement  shows  that 
the  plaintiff  has  in  &ct  no  title,  the  general  allegation  is  broken 
down.  If  the  rule  were  otherwise,  it  might  often  happen  that 
the  pleader's  conclusion  that  he  possessed  title  would  prevail, 
although  the  fects  showed  him  to  have  none.  Seynolds  v.  Gope- 
iattd,  71  Ind.  422 ;  Heavihn  v.  Farmers  Bank,  etc.,  ante,  p.  249. 

Whether  the  appellee's  complaint  shows  title  to  the  prop- 
erty claimed,  depends  upon  the  &cts  stated  as  constituting  it, 
and  whether  the  &cts  show  title  depends  upon  whether  they 
show  a  right  to  have  the  property  claimed  exempted  from 
seizure  upon  execution.  The  right  to  exempt  property  must 
be  asserted  at  the  time  and  in  the  manner  provided  by  law. 
It  is  a  privilege  which  the  debtor  may  lose  by  a  &ilnre  to  pur- 
sue the  course  prescribed  by  the  statute  which  bestows  the 
right.     Th£  State,  ex  rel.,  v.  Melogue,  9  Ind.  196 ;  Zielke  v. 
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Morgan,  50  Wis.  560;  Riisaeltv.  Lennon,  39  Wis.  570;  Pond 
V.  KimbaU,  101  Mass.  105.  The  persoa  who  asserts  the  right 
must  show  himself  to  be  within  the  statute  creating  the  ex- 
emption. 

The  contention  of  appellants  is  that  the  complaint  &ils  to 
allege  that  the  appellee's  inventories,  tendered  to  the  officers 
holding  the  writs,  contained  all  the  property  of  which  he  was 
the  owner.  The  position  rests  upon  a  mistaken  view  of  the 
complaint.  It  does  allege  that  the  schedules  containt-d  a  (nil 
and  true  exhibit  of  all  the  property  of  which  he  was  the  owner, 
or  in  which  he  had  any  interest.  It  appears,  also,  that  the 
value  of  the  property  claimed  as  exempt  did  not  exceed  $600, 
the  amount  allowed  by  law.  The  appellants  are  also  in  error 
in  supposing  that  the  complaint  does  not  state  the  value  of  the 
property.  It  is  alleged,  somewhat  awkwardly  it  is  trtie, "  said 
property  does  not  exceed  in  value  the  sum  of  8600."  The 
allegation,  detached  though  it  is,  and  not  ver)'  well  placed  in 
the  pleading,  is  still  sufficient  to  show  the  value  of  the  prop- 
erty claimed. 

It  is  said  that  there  is  no  evidence  at  all  justifying  a  find- 
ing against  the  appellant  Seaman.  We  think  otherwise.  It 
appears  that  he  levied  an  execution  upon  the  personal  prop- 
erty, that  a  schedule  was  presented  to  him,  and  a  demand 
made  to  set  apart  the  property.  The  return  shows  the  eeiznre 
of  the  property,  and  this  was  sufficient  evidence  against  Sea- 
man, who,  it  appears,  was  the  officer  into  whose  hands  the 
writ  came.  The  return  of  an  officer  is  sufficient  evidence  of 
seizure,  to  make  at  least  a  prima  fatne  case.  We  need  not 
enquire  as  to  its  conclusiveness. 

It  was  proved  that  sometime  before  the  last  schedules  were 
presented,  the  debtor  had  offered  others  in  which  the  property 
involved  in  this  action  was  not  described.  The  &ct,  that  the 
appellee  presented  schedules  different  from  those  now  relied 
on,  does  not  preclude  him  from  securing  his  just  exemption. 
The  feet  was  one  for  the  consideration  of  the  court  trying 
the  cause,  and  should  have  its  due  weight  upon  the  question 
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of  the  good  feith  of  the  party,  and  of  the  validity  of  hh 
<;laim  to  the  property,  but  we  do  not  regard  it  as  concluding 
him  from  afterwards  presenting  correct  schedules.  The  debtor 
should  not  be  hold  conclusively  estopped,  but  the  &ct  should 
be  deemed  of  sufficient  materiality  to  cast  upon  him  the  bur- 
den of  satisfactorily  explaining  his  acts.  Whether  the  ex- 
planation is  or  is  not  a  reasonable  one,  is  a  question  of  &ct 
to  be  determined  by  the  court  or  jury  by  whom  the  case  is  tried. 

It  appears  from  the  evidence  that  on  the  28th  day  of  Jan- 
uary, 1880,  appellee  sold  the  property  in  controversy;  that 
sometime  afterwards,  and  before  the  delivery  of  the  last 
schedules,  the  sale  was  rescinded.  It  is  asserted  by  the  ap- 
pellants that  the  appellee  can  not  claim  the  property  as  ex- 
empt. We  are  unable  to  pereeive  any  reason  upon  which 
this  position  can  rest.  The  appellee  was  entitled  to  the  ex- 
«mption  provided  by  the  statute,  and  this  right  was  not  de- 
ieated  by  the  &ct  that  he  had  once  sold  the  property,  and 
afterwards  regained  it  by  a  rescission  of  the  sale.  If  the  prop- 
erty was  actually  owned  by  him,  and  was  witliin  the  amount 
Allowed  by  law,  he  was  entitled  to  claim  it  as  exempt,  although 
he  had  once  sold  it,  and  had  a  second  time  become  its  owner, 
by  rescinding  the  contract  of  sale. 

It  is  ai^ued  that  the  sale  was  a  fraudulent  one,  made  for 
the  purpose  of  cheating  creditors,  and  that,  therefore,  the  ap- 
pellee has  lost  his  right  to  exempt  the  property.  The  court, 
however,  found  that  the  sale  was  not  a  fraudulent  one,  and 
that  the  contract  had  been  rescinded.  Fraud  is  purely  a 
<|uestion  of  &ct,  and  we  can  not  disturb  the  finding  upon  it, 
unless  the  finding  is  clearly  contrary  to  the  evidence.  Hol- 
wian  V,  Martin,  12  Ind.  553.  We  can  not,  in  the  present 
case,  interfere  with  the  finding  of  the  court,  for  there  is  evi- 
dence ftilly  supporting  it. 

Judgment  affirmed. 
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'w  **"!  State,  ex  rel.  Mobley,  v.  Gallaghbb  et  al. 

ji«__9jl  Contested  Election.— Quo  WarrrmU}. — ,fmiadKiu»i. — The  right  to  an  office 

gL      5Sa  '"^7  ^  contested  and  tried  upon  information  filed  in  the  circuit  conrt, 

cl6B     ^  under  sectionB  740  and  750,  2  B.  8.  1876,  pp.  298  and  299,  notwithstand- 

ing the  special  statutory  provisions  fur  the  contest  of  election** 

From  the  Tippecanoe  Circuit  Court. 

W.  C  Wilson  and  /.  H.  Adams,  for  appellant. 

WouDS,  J. — Information  by  the  relator,  against  the  appel- 
lees Giail^her  and  Mueller,  under  article  44  of  the  code,  to  trj- 
the  right  to  the  office  of  trustee  of  Fairfield  township,  Tip- 
pecanoe county,  Indiana. 

The  circuit  court  sustained  separate  demurrers  hy  the  de- 
fendants for  want  of  &cts  to  the  complaint,  and,  the  appellant 
not  amending,  gave  judgment  for  the  defendants.  This  was 
done  in  February,  1879. 

We  have  no  brief  from  the  appellee,  but  are  informed  by 
counsel  for  the  appellant,  that  the  court  below  acted  upon  die 
view^"  that  inasmuch  as  the  relator  had  &iled  to  proceed  under 
the  law  providing  for  the  contest  of  elections,  and  within  the 
time  therein  provided,  he  had  lost  his  right  of  action,  and 
could  not  proceed  under  the  44th  article." 

On  this  proposition,  this  court  has  held  otherwise  in  the 
case  o^  The  Stale,  ex  rel.,  v.  Adams,  65  Ind.  393,  and  as 
there  is  no  other  ground  upon  which  it  has  been  sa^ested,  or 
in  respect  to  which  it  has  occurred  to  us,  that  the  complaint 
is  defective,  we  are  constrained  to  hold  it  good. 

It  shows  among  other  things,  that  next  to  Gallagher,  yho 
was  ineligible  on  account  of  having  held  the  office  for  four 
years  next  preceding  the  election  {Juries  v.  Rorte,  63  Ind. 
592),  the  relator,  who  was  eligible,  received  the  highest  number 
of  votes;  that  the  auditor  had  undertaken  to  appoint  the  ap- 
pellee Mueller  to  the  office;  that  Gallagher  had  qualified,  and 
was  in  possession,  and  had  refused  to  surrender  to  the  relator, 
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and  that  the  plaintiff  bad  tendered  to  the  auditor  a  proper 
bond,  duly  executed  by  himself  and  sureties,  and  had  offered 
to  take  the  oath  of  office,  which  had  been  refused. 

Judgment  reversed,  with  costs,   and  witii  instructions  to 
overrule  the  demurrers  to  the  complaint. 


No.  10,053. 
The  State  v.  Tcmey. 

CbiiiimaIi  Law, — Baervtd  QueatuHt  q^  Laa. — Apfkol  Sniamed. — No  Renerml 
of  Judgment. — OotU. — During  the  prosecution  of  a  criminal  cause,  the 
proeecating  attornej'  ma;,  by  bill  of  exceptions,  under  section  1648,  R. 
S.  1881,  iveerve  any  point  of  law  for  the  decision  of  the  Supreme  Court. 
And,  if  the  defendant  be  acquitted,  the  prosecuting  attome;  tnaj,  within 
one  year,  take  the  re»erved  case  to  the  Supreme  Court,  upon  appeal; 
there  shall  be  no  reversal  of  the  judgment,  on  such  appeal,  but  the  opin- 
ion of  the  Supreme  Court  shall  be  the  uniform  rule  of  decision  in  infe- 
rior courts,  and  if  the  decision  below  is  held  to  be  erroneous,  the  ap- 
pellee must  pay  the  coats  of  appeal. 

8a.U£. — fbrei^  Imurtaux  Company. — (krti/kaU  cf  Auditor  <^  Stale. — Dutg  of 
Agent — Under  section  3705,  R.  S.  1881,  a  foreign  iaeurance  compiuiy  is 
not  required  to  file,  io  the  county  clerk's  office,  a  certificate  of  the  au- 
ditor of  State  showing  that  it  is  authorized  to  do  business  in  the  county; 
but  it  is  made  the  duty  of  any  ageut  of  any  such  company,  who  assumes 
to  act  as  such  agent  in  the  transaction  of  insurance  business  in  ^ny 
county,  to  procure  and  file  in  the  office  of  the  clerk  of  the  circuit  court 
of  the  county  a  certificate  from  the  auditor  of  State,  showing  that  he  ia 
aatborized  to  act  as  such  agent  in  the  transaction  of  insurance  business, 
for  such  company,  in  such  county. 

Saice.^ — Embadaneni  by  Agent. — JlUgal  Cbiwufcraiion  or  Premmme. — DefeTtee.' 
— Where  an  agent  of  a  foreign  insurance  company  is  prosecuted  for  the 
embezzlement  of  the  moneys  of  the  company  received  by  him,  in  the 
course  of  his  agency,  as  embezzlement  is  defined  in  section  1M4,  B.  S. 
1881,  it  is  no  defence  that  such  agent  had  not  complied  with  the  re- 
qnirements  of  section  3765,  B.  S.  1881,  in  regard  to  his  agency,  and 
had  therefore  receired  such  moneys  for  the  company,  upon  an  illegal 
consideration  and  in  the  transaction  of  an  unlawful  business. 

From  the  Huntington  Circuit  Court. 
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C.  W.  Waikina,  Prosecuting  Attorney,  for  the  State. 

H^OWK,  J. — In  this  case,  an  indictment  was  returned  into 
the  court  below,  on  the  10th  day  of  January,  1882,  which 
charged  in  substance,  that  the  appellee,  on  the  1st  day  of  No- 
vember, 1881,  at  Huntington  county,  Indiana,  "  did  then  and 
there  unlawfully  and  feloniously,  being  then  and  there  the 
agent  of  a  certain  association,  called  the  Ohio  Mutual  Aid 
and  Life  Association,  of  Bellefontaine,  Ohio,  and  having  at- 
cess  to  and  control  over  and  the  possession  of  fifteen  dfillar*. 
to  the  possession  of  which  his  employers,  the  said  Obio  Mu- 
tual Aid  and  Life  Association,  were  then  and  there  entitled, 
and,  while  in  and  during  such  employment,  did  then  and  there 
take,  purloin,  secrete  and  appropriate  to  his  own  use,  without 
then  and  there  having  the  consent  of  his  employers,  the  said 
association,  the  said  sum  of  fifteen  dollars,  the  same  being 
money  of  the  value  of  fifteen  dollars^  of  the  personal  goods 
and  chattels  of  the  said  Ohio  Mutual  Aid  and  Li(e  Associa- 
tion, of  the  lawfid  current  money  of  the  United  States  of 
America,  and  said  money  being  paid  and  delivered  to  the  said 
Ami  Tumey,  by  Jacob  G.  Hoffman,  for  said  association,  con- 
trary to  the  form  of  the  statute,"  etc. 

Upon  arraignment  and  plea  of  not  guilty,  the  appellee  was 
tried  by  a  jury  and  acquitted  of  the  offence  charged  against 
him  in  the  indictment,  and  judgment  was  rendered  accordingly. 

The  prosecuting  attorney,  on  the  trial  of  the  cause,  excepted 
to  an  opinion  or  ruling  of  the  court,  and  has  reserved  the 
point  of  law  for  the  decision  of  this  court.  The  hill  of  ex- 
ceptions shows,  that  aftier  the  State  had  introduced  its  evi- 
dence and  rested,  the  appellee,  to  maintain  his  defence,  under 
his  plea  of  not  guilty,  offered  as  a  witness  Willis  A.  Jones, 
who  testified  to  his  name,  and  that  he  was  the  clerk  of  the 
Huntington  Circuit  Court ;  that  the  appellee  then  propounded 
to  the  witness  the  following  question,  to  wit: 

"  Yon  may  state  to  the  jury,  whether  or  not  the  Ohio  Mu- 
tual Aid  and  Life  Association,  of  Bellefontune,  Ohio,  Sled 
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in  yo»r  office  a  certificate  from  the  auditor  of  the  State  of 
Indiana,  showing  that  they  are  authorized  to  do  business  in 
Huntington  county?" 

That  to  this  question  the  State,  by  its  prosecuting  attor- 
ney, objected  on  the  following  grounds : 

"Ist  That  the  said  association  was  not  oompelled  to  file 
such  authority ;  and, 

"  2d.  That,  if  said  authority  had  not  been  filed  by  such  com- 
pany, it  was  a  thing  the  defendant  could  not  set  up  as  a  de- 
fence to  an  indictment  for  embezzlement  of  money  that  he 
had  collected  for  such  company." 

And  that  such  objection  was  by  the  court  overruled,  to 
"which  ruling  the  State,  by  its  attorney,  at  the  time  excepted. 

It  is  manifest  that  the  appeal  in  this  case  was  intended  and 
attempted  to  be  taken,  under  and  pursuant  to  the  provisions 
of  section  271  of  the  criminal  code  of  1881,  being  section 
1846  of  R.  S.  1881.  This  section  reads  as  follows:  "The 
prosecuting  attorney  may  except  to  any  opinion  of  the  court 
during  the  prosecution  of  any  cause,  and  reserve  the  point  of 
law  for  the  decision  of  the  Supreme  Court.  The  bill  of  ex- 
ceptions must  state  clearly  so  much  of  the  record  and  proceed- 
ings as  may  be  necessary  for  a  &ir  statement  of  the  question 
reserved.  In  case  of  the  acquittal  of  the  defendant,  the  pros- 
■ecuting  attorney  may  take  the  reserved  case  to  the  Supreme 
-Court  upon  an  appeal  at  any  time  within  one  year.  The  Su- 
preme Court  is  not  authorized  to  reverse  the  judgment  upon 
snob  appeal,  but  only  to  pronounce  an  opinion  upon  the  coi^ 
rectness  of  the  decision  of  the  court  below.  The  opinion  of 
the  Supreme  Court  shall  be  binding  upon  the  inferior  courts 
and  shall  be  a  uniform  rule  of  decision  therein.  "When  the 
decision  of  the  court  below  is  decided  to  be  erroneous,  the  a^*- 
pellee  must  pay  the  costs  of  the  appeal." 

The  bill  of  exceptions,  in  the  case  now  before  us,  does  not 
state  so  clearly  as  it  ought  to  and  might  have  done,  so  much 
of  the  record  and  proceedings  as  was  necessary  for  a  tiiir  state- 
Vol.  81.— 36 
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tnent  of  the  question  of  law  rcflerved  for  the  decision  of  this 
court.  No  objection  is  made  here,  however,  to  the  sufficieoc^ 
of  the  bill  of  exceptions  on  this  ground ;  and  as  we  think. 
we  can  gather  from  the  contents  of  the  bill  the  point  of  law 
intended  to  be  reserved,  we  will  pronounce  our  opinion  upoa 
the  correctness  of  the  decision  of  the  court  below  upon  that 
point  of  law.  Itmay  be  premised  thattbe  question  propounded 
to  the  witness  Jones,  and  above  quoted,  was  objectionable  in 
form,  if  not  in  substance,  in  this,  that  it  is  apparently  as- 
sumed therein  that  the  Ohio  Mutual  Aid  and  Life  Associa- 
tion, of  Bellefontaine,  Ohio,  was  a  foreign  insurance  com- 
pany. If  the  association  were  such  a  company,  it  was  a  &ct 
which  ought  not  to  have  been  assumed,  but  it  ongbt  to  have 
been  shown  by  competent  evidence.  It  may  possibly  have 
been  inferred,  from  its  name  and  location,  that  the  associa- 
tion was  a  foreign  life  insurance  company,  but  such  inferences 
are  not  always  reliable.  Waiving  this  point,  however,  and  as- 
suming, as  it  seems  to  have  been  assumed  below,  that  the  as- 
sociation was  a  foreign  insurance  company,  the  question  for 
decision  is  this:  Did  the  trial  court  err  in  overruling  the 
State's  objections  to  the  question  quoted? 

It  seems  to  us,  that  the  first  objection  of  the  State  to  the 
question  propounded  was  well  taken,  and  ought  to  have  been 
sustained.  The  question  seems  to  assume  that  it  was  the 
legal  duty  of  the  association  to  have  filed  in  the  office  of  the 
clerk  of  Huntington  county  a  certificate  from  the  auditor  of 
this  State,  showing  that  it  was  authorized  to  do  business  in 
that  county.  The  Slate's  first  objection  to  the  question  was, 
in  efiect,  that  the  law  did  not  require  the  association  to  file 
such  a  certificate  in  such  clerk's  office.  The  only  law  of  this 
State,  on  the  subject  of  the  filing  of  such  a  certificate  in  the 
clerk's  office,  is  the  act  of  March  3d,  1877,  to  amend  sectioa 
I  of  the  act  of  December  21st,  1865,  regulating  foreign  in- 
surance companies  doing  business  in  this  State,  etc.,  and  add- 
ing supplemental  sections  thereto.  There  is  no  provision  in 
this  act  which  requires  a  fereign  insurance  company  to  file 
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in  the  county  clerk's  ofRce  a  certificate  from  the  auditor  of 
State,  showiog  that  it  is  authorized  to  do  business  in  the 
county;  but  the  act  does  require,  in  clear  and  positive  terms, 
that  the  person  who  assumes  to  act  as  the  agent  of  such  a  com- 
pany in  the  transaction  of  insurance  business,  in  any  county, 
shall  procure  and  file  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county,  a  certificate  from  such  auditor,  showing 
that  he,  as  such  agent,  is  authorized  to  transact  the  business 
of  insurance  for  such  company,  in  such  county.  Clearly, 
therefore,  as  it  seems  to  us,  the  court  below  erred  in  over- 
ruling the  State's  first  objection  to  the  question  above  quoted. 

The  question  propounded  to  the  witness,  Jones,  was  evi- 
dently asked  by  the  appellee,  and  allowed  by  the  court,  upon 
the  theory  that,  if  no  such  certificate  from  the  auditor  of  State 
had  been  filed  in  the  office  of  the  clerk  of  the  Huntington 
Circuit  Court,  either  by  the  association  or  by  the  appellee,  as 
its  agent,  then  the  money  received  by  the  appellee,  as  the  agent 
of  such  association  in  Huntington  county,  was  received  upon 
an  illegal  consideration,  and  in  the  transaction  of  an  unlaw- 
ful business.  The  conclusion  drawn  from  this  theory  was, 
that  even  if  the  appellee,  as  the  agent  of  the  association  in 
Huntington  county,  had  received  moneys  belonging  to  the 
association,  it  was  received  by  him  upon  such  illegal  conaidera- 
tion,and  in  the  transaction  of  such  unlawful  business ;  and  that, 
therefore,  the  appellee  could  not  be  and  was  not  guilty  of  the 
crime  of  embezzlement,  in  secreting,  purloining  or  appropri- 
ating to  his  own  use  the  said  moneys  so  received  by -him,  as 
such  agent  of  such  association.  The  theory  of  the  question 
was,  perhaps,  right  under  the  law;  but  theconclusiondrawD 
from  this  theory  was,  we  think,  radically  erroneous. 

la  civil  actions,  it  seems  to  be  settled  law,  in  this  State, 
that  where  money  due  to  the  principal,  on  an  illegal  transac- 
tion, has  been  paid  to  his  agent  for  such  principal,  by  the  party 
from  whom  it  is  due,  the  principal  may  recover  such  money 
from  such  agent.  "  For,"  says  Judge  Story,  in  his  treatise 
on  Agency,  sec.  347,  "  the  contract  of  the  agent  to  pay  the 
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money  to  Mb  principal  is  not  immediately  connected  with  tbe 
illegal  transaction ;  but  it  grows  out  of  the  receipt  of  the  money 
for  the  use  of  his  principal."  So,  in  Dunlap's  Palej-'a  Agencj', 
62,  it  is  said :  "  If  money  have  been  actually  paid  to  an  agent 
for  the  use  of  his  principal,  the  legality  of  the  transactioD,  of 
which  it  is  the  fruit,  does  not  affect  the  right  of  the  principal 
to  recover  it  out  of  the  agent's  hands."  This  doctrine  has  been 
repeatedly  recognized  by  this  court,  and,  accordingly,  it  has 
been  held  that,  in  such  cases  as  the  oue  at  bar,  the  principal 
may  recover  of  the  agent  the  luoaeys  received  by  the  latter, 
for  the  use  of  the  former,  in  the  course  of  the  agency.  Thus, 
in  The  United  Staica  Express  Co.  v.  Luoaa,  36  Ind.  361,  this 
court  said :  "  The  obligation  of  the  agent  to  account  for  tbe 
money  is  separate  and  distinct  from  the  contracts  of  the  com- 
pany with  third  persons,  which  were  the  subject-matters  of 
the  statute.  To  bold  that  the  agent  is  not  bound  to  account 
for  the  money  received  by  him,  is  to  sanction  an  act  of  the 
grossest  dishonesty  and  bad  fiiith  on  the  part  of  the  agent, 
without  the  accomplishment  of  any  equivalent  bene6t  to  any 
one,  or  to  the  public.  Onaccount  of  some  unintentional  omis- 
sion in  an  honest  effort  to  comply  with  the  law,  for  which  the 
agent  is  probably  as  mnch  in  &ult  as  the  principal,  die  agent 
sets  his  principal  at  defiance,  denies  his  right  to  the  money, 
and  not  refunding  it  to  the  parties  who  paid  it  to  him,  is  al- 
lowed to  retain  it  himself." 

Applying  this  doctrine  to  the  qaestion  reserved  in  the  case 
now  before  us,  it  is  clear  that,  as  between  the  Ohio  Mutual 
Aid  and  Life  Association  and  the  appellee,  as  its  agent,  the 
money  received  by  the  latter,  in  the  course  of  bis  agency,  for 
the  former,  la  the  absoIut«  property  of  such  association.  If 
the  appellee,  as  charged  in  the  indictment,  unlawfully  and 
feloniously  took,  purioined,  secreted  and  appropriated  to  his 
own  use  the  money  so  received  by  liim,  as  such  agent,  in  the 
course  of  his  agency,  belonging  to  his  principal,  he  was  guilty 
of  tbe  offence  of  embezzlement,  as  the  same  is  defined  in  sec- 
tion 43  of  the  act  of  April  14th,  1881,  concerning  public  of- 
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fences,  being  section  1944,  R.S,  1881.  In  sucha  ease,  it  seems 
to  OS  that  the  6ict,  if  it  were  the  fact,  that  the  appellee  received 
such  money,  as  such  agent,  for  hia  principal,  the  as.sociation, 
upon  an  illegal  consideration,  and  in  the  transaction  of  an 
unlawful  business,  did  not  constitute  any  valid  or  sufficient 
defence  to  him,  the  appellee,  in  this  prosecution  against  him 
lor  his  alleged  embezzlement  of  such  money. 

We  are  of  the  opinion,  therefore,  that  the  court  erred  in 
overruling  the  second  objection  of  the  State  to  the  question 
above  quoted. 

The  appeal  of  the  State,  in  this  case,  is  sustained,  at  the  a)>- 
pellee's  costs. 


GiLBEBT  V.  The  State. 

Cbdunal  Law.— &46o(i  Ik»eeraiwn.—lBditimaU.— In  a  proucntion  tot 
desecration  of  the  Sabbath,  under  section  95,  Acts  18B1,  p.  IM,  B.  8. 
1S81,  eection  2000,  the  indictment  allied  that  the  defendant,  on  the  4th 
day  nf  December,  1881,  unlairfnllj  engaged  in  common  labor,  and  his 
iiHiial  Tocation,  by  gelling  cigars. 

Held,  that  the  indictment  wsa  ingnflicient  fur  failing  to  allege  that  the  sale 
WM  on  some  day  Icnown  and  commonly  called  Sunday. 

Hdd,  also,  that  proof  must  be  made  of  the  sale  on  some  particular  Sunday 
within  a  time  not  barred  by  the  statute  of  limitation  of  tiz  months,  sec- 
tion 1&S4,  R.  S.  18B1. 

From  the  Montgomery  Circuit  Court. 
D.  A.  Roach  and  N.  P.  H.  Proctor,  for  appellant. 
D.  P.  Baldwin,  Attorney  General,  W.  W.  Thornton  and  J. 
H.  Burford,  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  upon  an  indictment 
for  what  was  claimed  to  he  a  violation  of  the  statute  for  the 
protection  of  the  Sabbath.     Acts  1881,  p.  194,  sec.  95. 


566  SUPREME  CX3URT  OF  INDIANA, 

Gilbert  v.  The  State. 

Tbe  indictmeDt  charged  the  appellant,  Demas  Gilbert,  a 
person  over  the  age  of  fourteeo  years,  with  having,  on  the 
4th  day  of  December,  1881,  at  the  county  of  MoDtgomer}- 
and  State  of  Indiana,  unlawfully  engaged  in  common  labor, 
and  his  usual  vocation,  by  then  and  there  selling  and  deliver- 
ing to  one  Wallace  A.  Stilwell  two  cigars,  at  and  for  the  price 
of  ten  cents,  such  sale  and  delivery  not  being  a  work  either 
of  charity  or  necessity. 

The  appellant  moved  to  quash  the  indictment  upon  the 
ground  that  it  did  not  also  charge  that  the  alleged  offence  was 
committed  on  the  first  day  of  the  week,  commonly  called  Sun- 
day, hut  his  motion  was  denied.  A  trial  and  conviction  of 
the  appellant  followed. 

The  appellant  maintains  that  the  indictment  was  neither  io 
the  words  of  the  statute  nor  in  equivalent  words,  in  its  de- 
scription of  the  offence  intended  to  be  chai^;ed,  and  that,  con- 
sequently, the  motion  to  quash  it  ought  to  have  been  sustained. 

On  behalf  of  the  State,  it  is  contended  that  the  4th  day  of 
December,  1881,  fell  on  Sunday,  and  that  we  must  take  judi- 
cial knowledge  of  the  fact  that  that  day  was  Sunday ;  that  for 
that  reason  it  was  sufficiently  charged  that  the  sale  of  the 
cigars  was  on  Sunday. 

Under  the  indictment,  the  State  was  at  liberty  to  prove  the 
Bale  of  cigars  on  any  day  within  six  months  preceding  the  time 
of  the  return  of  the  indictment  into  court,  as  the  precise  time 
of  the  sale  was  immaterial,  provided  it  was  not  fixed  at  so  re- 
mote a  period  as  to  make  It  barred  by  the  statute  of  limita- 
tions ;  but  the  gravamen  of  the  offence  evidently  intended  to 
be  chained  was  the  unlawful  engagement  by  the  appellant  on 
Sunday,  in  his  usual  vocation  of  selling  cigars.  To  make  out 
that  offence,  it  was  necessary  to  confine  the  proof  to  some  par- 
ticular Sunday  within  a  time  not  barred  by  the  statute.  Pan- 
cake V.  The  State,  aide,  p.  93. 

In  order  that  the  proof  might  have  been  so  limited  at  the 
trial,  it  was  necessary  that  the  indictment  should  have  chaiged 
that  the  sale  was  on  some  day  known  as  and  commonly  called 
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Sunday.  Moore'a  Criminal  Law,  sections  679, 680 ;  The  Slate 
-V.  La^,  42  Ind.  311 ;  Clark  v.  The  State,  34  Ind.  436. 

The  court,  therefore,  erred  in  overruling  tlie  motion  to 
qua^h  the  indictment. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 


Hathaway,  Executor,  v.  Roll. 

Decedents' Estates. — Claim. — Pteadingt. — Rvmimmy  Note. — ConmUratioa. 
— The  testator  eiecated  to  the  appellee  a  paper  as  follovs :  "  July  5th, 
1870.  When  I  am  gone,  for  value  received,  T  promise  m;  grandchild, 
Sarah  E.  Boll,  to  pay  her  or  order  five  hundred  dulUrs,  with  Interest 
from  date  ten  per  cent.  Jonas  Williams.  Lucy,  this  is  due  to  Sh,  when 
I  nni  done  with  it — is  for  staying  with  you.    Jonas  Williams.'' 

Btld,  that  this,  with  the  affidavit  required,  was  a  sufficient  complaint  npon 
a  claim  against  an  estate. 

Sdd,  also,  that  the  Instrument,  duly  proved,  sufficiently  established  a  con- 
sideration for  its  execntloD,  so  th&t  the  Supreme  Court  would  not  disturb 
an  allowance  upon  it. 

From  the  Fayette  Circuit  Court. 

C.  Roekl  and  W.  G.  Forrey,  for  appellant. 

W.  A.  Bonham  and  R.  Conner,  for  appellee. 

Franklin,  C. — This  is  a  claim  filed  by  the  appellee  Sarah 
E.  Roll  against  the  appellant,  Peleg  Hathaway,  as  executor  of 
the  will  of  Jonn.-;  Williams,  deceased. 

There  was  an  issue  formed  by  a  general  denial.  Trial  by 
the  court,  and  a  finding  for  appellee  in  the  sum  of  $569.43. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered upon  the  finding. 

The  errors  assigned  in  this  coart  are,  the  overruling  of 
the  motion  for  a  new  trial,  and  that  the  complaint  does  not 
state  &ot8  sufficient  to  constitute  a  cause  of  action. 
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The  complunt  consisted  of  a  note  with  indorsements  of 
credits  thereon,  and  an  afBdavit  attached  thereto  that  the 
same  was  correct ;  that  no  payment  had  been  made  tbereoa 
except  the  credits  endorsed,  and  that  there  was  no  set-off 
against  the  same.     The  note  is  as  follows : 

"  July  5th,  1870.  When  I  am  gone,  for  value  received  I 
promise  my  grandchild,  Sarah  E.  Roll,  to  pay  her  or  order 
five  hundred  dollars  ($500),  with  interest  from  date  ten  per 
cent.  Jonas  Williams. 

"  Lucy,  this  is  due  to  Sis,  when  I  am  done  with  it — is  for 
staying  with  you.  Jonas  Williams." 

We  think  this  is  a  sufficient  cause  of  action  for  a  claim 
against  an  estate. 

The  reason  stated  for  a  new  trial  is,  that  the  finding  of  the 
court  is  contrary  to  the  law  and  the  evidence. 

The  defence  discussed  by  counsel  is  that  there  was  no  suffi- 
cient consideration  for  the  note. 

The  plaintiff  proved  the  execution  of  the  note  and  read  it 
in  evidence,  which  was  all  the  evidence  given  by  the  plaintiff. 

The  defendant  provL-d  that  the  plainttfT,  Sarah  E.  Roll,  was 
the  daughter  of  Liicy,  who  wan  tlie  daughter  of  deceased,  and 
the  wife  of  Matthias  Roll,  that  they  called  their  daughter 
Sis;  that  said  Matthias  Roll  had  a  claim  then  pending  in 
court  against  the  said  estate  of  Jonas  Williams.  It  was  agreed 
that  Jonas  Williams  died  September  llth,  1877,  aged  ninety- 
three  years.    This  was  all  the  evidence  given  in  the  cause. 

There  was  no  evidence  as  to  the  consideration  of  the  note, 
except  as  stated  in  the  addendum  to  the  note. 

A  promise,  without  any  consideration,  to  pay  afler  death, 
can  not  be  construed  into  a  gift ;  but  services  rendered  to  a 
third  party  are  a  sufficient  consideration  for  a  note. 

The  note  states  that  it  was  given  for  appellee's  staying  with 
her  mother;  the  nature  of  the  services,  other  than  staying 
with  her  mother,  is  not  given.  But  from  the  age  of  the 
grand&ther  at  the  date  of  the  execution  of  the  note,  we  pre- 
sume that  the  mother  was  old  enough  to  need  the  services  of 
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her  daughter,  and  that  the  daughter  was  old  enough  to  ren- 
der her  valuable  services.  And  that  the  daughter  after  she  ar- 
rived at  the  age  of  majority  remained  with  the  mother,  would 
aJoDe  be  a  sufficient  consideration  to  support  the  note. 

We  think  the  evidence  supported  thefinding  of  the  court,  and 
that  the  finding  was  not  contrary  to  the  law  or  the  evidence. 

There  was  do  error  in  overruling  the  motion  for  a  new 
trial.     The  judgment  ought  to  be  afBrmed. 

Per  Cubiah. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 


Porter  et  al.  t>.  Reid. 

Pleastno. — Cbuatar- Claim. — lYaelice. — A  pleading  filed  as  an  i 
bad  as  luch,  may,  If  its  aTermenle  are  sufficient,  be  treated  ai 

Sake. — Mvrigage  Lien*,  Prioi-ity  ^. — One  w)io  ie  made  defendant  to  s  cora- 
plaiol  to  foreclose  a  mortgage,  and  vim  lioldi  a  prior  lien,  may,  bj 
counter-claim,  have  the  priority  enlablished. 

Same. — Spt^^  Fvadir^.—Pmsiif*. — Where,  to  a  complaint  to  foreclose  a 
mortage,  a  defendant  by  counter-claim  xetu  up  a  prior  mortgage, 
seeking  to  have  the  priority  established,  to  which  theanaircris  a  general 
denial  and  payment,  a  special  finding  that  the  defendant's  mortgage, 
though  it  describes  the  property  embraced  in  the  plaintiff's  mortgage, 
was  not  so  intended,  and  aconclusion  of  law  that  it  iit  not  a  prior  lien, 
are  not  within  the  issues,  and  therefore  irrelevant,  and  an  exception 
thereto  should  be  sustained. 

Same.— .4Hjiwer. — Minlake. — Deneriplimi  of  Land  in  Mortgage.— kn  answer  to 
a  counter-claim  which  sets  up  a  prior  mortgage  on  the  premises  (on 
which  the  plaintiff  seelcs  a  foreclosure),  alleging  a  material  mistake  in 
the  description  of  the  lands  in  tlie  defendant's  mortgage,  and  tliat  it  was 
not  intended  to  inclnde  the  same  lands,  is  good  on  demiirrer. 

Same. — EridenM. — When  real  estate  ia  conveyed  by  metes  and  bounds  or 
any  other  certain  description,  this  will  control  the  quantity,  although 
not  correctly  staled  in  the  conveyance,  and  parol  evidence  is  not  ad- 
missible to  show  what  real  estate  was  meant  to  be  conveyed. 


I«  •? 
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Costs, — JUvenal  on  Amgnmaii  of  Oxm  Erron. — Pnuiiee. — Where  ihe  «ppel- 
lee  assigns  cross  errors  occnrrinft  prior  to  those  aeaigned  by  the  ■pprf- 
lant,  and  alt  the  errors  an.°i^ed  are  found  to  exist,  the  judgment  will 
be  reversed  at  the  costa  of  Ihe  appellant. 

From  the  Fountain  Circuit  Court. 

M.  Milford,  for  appellants. 

J.  8.  Nave,  B.  F.  HegUr  and  A.  A.  Riae,  for  appellee. 

MoR&is,  C. — The  appellee,  James  O.  Reid,  brought  this 
suit  against  the  appellants  to  foreclose  a  mortgage.  The  com- 
plaint is  in  two  paragraphs. 

The  first  states  that  Joseph  Poole,  in  his  lifetime,  executed 
to  the  appellee  a  mortgage  on  lots  three,  four  and  five,  in  But- 
ler's addition  to  the  town  (now  city)  of  Attica,  in  Fountain 
county,  Indiana,  on  the  21st  day  of  September,  1877,  to  se- 
cure the  payment  of  a  note  for  $1,000,  executed  by  said  Poole. 
to  the  appellee,  and  payable  in  two  years  from  its  date ;  that 
said  mortgage  was  duly  recorded  id  said  county,  within  ten 

days  from  its  execution ;  that  on  the day  of  March,  1878, 

said  Joseph  Poole  died  testate,  leaving  as  his  heirs,  Lucretia 
A.  Poole,  Lizzie  H.  Poole  and  Julia  G,  Allen,  formerly 
Poole,  but  since  intermarried  with  David  S.  Allen ;  that  Isaac 
E.  Schoonover  had  been  duly  appointed  administrator  de 
bonis  non  with  the  will  annexed  of  the  estate  of  said  Joseph 
Poole ;  that  said  note  and  the  interest  thereon  were  due  and 
unpaid;  that  on  the  5th  day  of  November,  1877,  said  Poole 
executed  another  mortgage  on  said  lots  to  the  defendanl:^ 
George  F.  Ward  and  Isabella  Whickcar  to  secure  the  payment 
of  $5,600 ;  that  on  the  22d  day  of  December,  1877,  Margaret 
Hushaw  recovered  a  judgment  in  the  Fountain  Circuit  Court 
against  the  said  Joseph  Poole  for  the  sum  of  $600  and  cosris ; 
that  the  appellee's  lien  is  prior  and  superior  to  the  others; 
that  the  appellants  Samuel  Carter,  Newman  Porter  and  Eliza- 
beth V.  Brown,  and  Frank  M.  Brown,  her  husband,  have  or 
pretend  to  have  some  interest  in  or  title"  to  said  lots,  but  that 
the  appellee  is  ignorant  as  to  the  character  of  such  claim. 
All  of  the  persons  named  as  heirs,  incumbrancers  or  as  hav- 
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ing  any  interest  in  said  lots,  as  well  as  the  administrator  of 
the  estate  of  Joseph  Poole,  are  made  parties. 

The  second  paragraph  of  the  complaint  is  Kke  the  first,  ex- 
cept that  it  states  that  the  parties  to  the  appellee's  mortg^;e 
made  a  mistake  in  describing  the  addition  to  the  town  of 
Attica  in  which  the  lots  mortgaged  are  situate ;  that  the  lots 
agreed  and  intended  to  be  mortgaged  are  situate  in  Butler's 
addition  of  out-lots  to  the  town  of  Attica;  that  there  is  no 
Buch  addition  to  said  town  as  Butler's  addition,  as  stated  hj 
'mistake  in  said  mortgage.  Prayer  that  the  mortgage  be  re- 
formed and  foreclosed  as  reformed. 

The  cause  was  finally  put  at  issue,  and  submitted  to  the 
«ourt  for  trial.  Upon  the  request  of  the  appellants  the  court 
found  the  fects  specially  and  the  conclusions  of  law  arising 
thereon.  The  appellant  Newman  C.  Porter  duly  excepted 
to  the  conclusions  of  law  found  by  the  court.  Judgment 
upon  the  findings  for  the  appellee. 

The  error  assigned  by  the  appellant  calls  in  question  the 
<?onclusions  of  law  as  stated  by  the  court. 

The  findings  of  the  court  are  as  follows : 

"  1.  That  on  the  21st  day  of  September,  1877,  Joseph  Poole 
executed  the  mortgage  declared  upon  in  plaintiff's  complaint, 
which  was  duly  recorded,  as  alleged  therein ;  that  the  said 
mortgage  was  executed  to  secure  the  debt  evidenced  by  the 
note  described  therein. 

"  2.  That  by  mutual  mistake  of  the  parties  the  property  in- 
tended to  be  covered  by  said  mortg^;e  was  described  as  'lots 
numbered  three,  four  and  five  in  Butler's  addition  to  the  town 
(now  city)  of  Attica,'  when  it  ought  to  have  been  described, 
and  was,  by  the  parties,  intended  to  have  been  described,  as 
'lots  numbered  three,  ibur  and  five  in  Butler's  addition  of 
ont-lots  to  the  town  (now  city)  of  Attica.' 

"3.  That  there  is  a  duly  platted  and  recorded  addition 
to  the  town  (now  city)  of  Attica,  known  and  designated  as 
Butler's  addition  of  out-lots,  and  that  there  is  not  now,  and 
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Dever  was,  any  other  additioD  to  said  town  of  die  same  or 
Bimilar  descrlptiun  made  or  recorded. 

"  4.  That  on  tlie  5th  day  of  November,  1877,  the  sud  Poole 
executed  a  mortg^^  upon  said  premises  to  secure  the  pay- 
ment of  $5,600  to  the  defendants  George  F.  Ward  and  laa^ 
bella  Whickcar ;  and  that  on  the  22d  day  of  November,  1 877, 
the  defendant  Margaret  Hushaw  recovered  ajudgmentin  this 
court  against  Poole  for  (600. 

"  6.  That  on  the  19th  day  of  July,  1877,  the  sud  Poole  ex- 
ecuted a  mortgage  to  Samuel  Finney,  as  cashier  of  the  First 
National  Bank  of  Attica,  and  to  Newman  C.  Porter,  as  se- 
curity for  the  said  Joseph  Poole,  upon  the  east  half  of  the 
northwest  quarter  of  section  seven,  township  twenty-one  north^ 
of  range  seven  west,  containing  19^^  acres,  more  or  teas,  to 
secure  the  payment  of  $1,000,  which  was  duly  recorded. 

"  6.  That  Butler's  addition  of  out-lots  to  the  town  of  Attica, 
was  originally  part  of  the  'east  half  of  the  northwest  quarter 
of  section  seven,  township  twenty-one  north,  of  range  seven 
east,'  and  was  added  to  said  town  before  the  19th  day  of  July, 
1877. 

"7.  That  said  east  half  of  the  northwest  quarter  of  section 
seven,  township  twonty-onp  north,  of  range  seven  east,  prior 
to  the  19th  day  of  July,  1877,  and  on  that  day,  consisted  of 
Beveral  known  and  designated  subdivisions,  of  which  were 
Butler's  said  addition  and  19-f^  aores,  known  as  the  'Cole- 
man tract ;'  that  each  of  these  subdivisions  were  known,  and 
since  continuously  known,  to  the  parties  hereto,  as  several  and 
distinct  parcels  of  land,  and  that  at  the  time  of  the  execu- 
tion of  the  mortgage  to  Finney  and  Porter,  it  was  the  ander- 
standing  and  intention  of  the  parties  that  the  parcel  of  land 
to  be  covered  by  it  was  the  'Coleman  tract.' 

"  8.  That  there  is  due  to  the  plaintiff,  upon  the  indebtedness 
secured  by  his  mortgage,  the  sum  of  11,307.50,  and  the 
further  sum  of  $65,  as  and  for  his  attorney  fees. 

"  9.  That  Poole  died  upon  the  date  alleged,  and  that  an  ex- 
ecutor was   appointed  as  alleged,  and  that  the  defendauu 
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liucretia  A.  Poole,  Julia  G.  Allen  and  Lizzie  Poole  are  his 
sole  heirs  and  legatees. 

"And  upon  the  foregoing  fects  the  court  states  the  following 
as  its  conclusions  of  law : 

"  1st.  That  the  plaintiff  is  entitled  to  have  his  mortgi^e  re- 
£)rmed,  and  a  decree  of  foreclosure  thereof,  and  an  order  for 
the  sale  of  the  mortgaged  property  to  satisfy  his  debt  of 
^1,307.50,  and  the  costs  of  this  proceeding. 

"  2d.  That  the  lien  of  the  mortgage  executed  to  the  defend- 
ants'Ward  and  Whickear  is  junior  to  that  of  the  plaintiff's 
mortgage, 

"  3d.  That  the  mortgage  executed  to  defendants  Finney  and 
Porter  is  not  a  lien  upon  the  property  described  in  the  plain- 
tiff's mortgage." 

The  appellant  Porter  alone  excepted  to  the  conclusions  of 
law  as  stated  by  the  court,  and  the  only  error  complained  of 
by  him  is,  that  the  finding  by  the  court,  that  the  mortg^e  ex- 
ecuted by  Joseph  Poole  to  him  and  Finney  did  not  embrace 
the  land  intended  to  be  mortgaged  to  the  appellee,  was  not 
■within  the  issues. 

In  the  third  paragraph  of  his  answer  to  the  appellee's  com- 
plaint, the  appellant  Porter  says  that  he  holds  a  mortgage 
lien  on  the  land  described  in  the  complaint,  "prior  in  time 
and  paramount  in  &ct  to  the  mortg^e  lien  declared  on  in 
the  complaint,"  to  wit,  a  mortgage  executed  to  him  and  an- 
other by  Poole ;  that  the  debt  secured  by  said  mortgt^  re- 
mains unpaid  and  in  iiill  force.  The  debt  is  described,  and  a 
«opy  of  the  mortgi^  is  made  a  part  of  this  par^;rapb.  The 
land  is  described  in  the  mortg^;e  as  follows:  "The  east 
lialf  of  the  northwest  quarter  of  section  seven,  township 
twenty-one  north,  of  range  seven  east,  containing  19^)'^  acres, 
mora  or  less,  in  Fountain  county,  Indiana."  The  prayer  to 
this  paragraph  of  the  answer  is,  that  the  mortgage  may  be 
declared  a  lien  superior  to  that  of  the  appellee. 

To  this  paragraph  of  the  answer,  the  appellee  demarred,  on 
the  groaod  that  it  did  not  state  &cts  sufficient  to  constitute  a  de- 
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fence  to  the  action.  The  demarrcr  was  overruled  and  he  ex- 
cepted. 

The  appellee  then  replied  to  the  third  paragraph  of  the 
answer  in  six  paragraphs,  numhered  1,  5, 6, 7,  8,  and  9.  The 
first  was  a  general  denial;  demurrers  were  sustained  to  the 
5th,  6th,  7th  and  9th  paragraphs  of  the  reply  and  overruled 
as  to  the  8th.  The  8th  paragraph  of  the  reply  stated  that 
the  mortgage  executed  by  Poole  to  Finney  and  Porter  was 
given  to  secure  a  debt  of  $1,000,  which  Poole  owed  the  Fir»t 
National  Bank  of  Attica,  on  which  Porter  was  security  |  that 
Porter  had  taken  possession  of  the  mortgaged  premises,  caused 
the  same  to  he  sold,  and  that  with  the  proceeds  of  the  same  he 
had  paid  the  debt  to  the  bank. 

The  appellant  Porter  objects,  as  we  understand  him,  to 
that  portion  of  the  special  finding  of  the  court,  which  relates 
to  and  fixes  the  quantity  of  land  embraced  by  the  mortgage 
of  Poole  to  Finney  and  him,  as  not  being  within  the  issues 
formed  in  the  case,  and  that  the  conclusion  of  law  based  upon 
this  portion  of  the  finding  is  irrelevant  and  foreign  to  the  issues. 

The  &cts  stated  in  the  3d  paragraph  of  the  answer  certainly 
constitute  no  defence  to  the  appellee's  complaint.  Though 
Finney  and  Porter  held,  as  the  answer  alleges,  a  prior  mort- 
gage on  the  land  embraced  in  the  appellee's  mortgage,  stilly 
the  appellee  was  entitled  to  foreclosure  of  his  mortgage. 

But  as  the  pleading  sete  out  a  copy  of  the  mortgage  and 
alleges  that  the  appellant  Porter  is  the  holder  of  it,  we  think 
it  may  be  treated,  though  called  an  answer,  as  a  counter- 
claim, seeking  to  settle  the  priority  of  the  appellant's  lien. 
Seark  v.  Whipperman,  79  Ind,  424.  And  though  it  may  he 
doubtful,  as  a  general  rule,  whether  one  holding  a  prior  lien, 
can,  in  an  action  by  a  junior  mortgagee  to  forecloae,  require 
such  a  question  to  be  adjudicated,  yet,  when  made  a  party  to 
such  suit  by  the  holder  of  the  junior  mortgage  for  that  very 
purpose,  we  think  that  the  question  may  be  regarded  as 
properly  presented  for  decision. 

The  8th  paragraph  of  the  reply,  which  may  be  treated  as 
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■  to  this  couDter-claim,  alleges,  in  substance,  pay- 
meot,  and  nothing  else.  Under  this  pleading,  no  question  as 
to  tiie  land  embraced  by  the  Finney  and  Porter  mortgage 
could  arise.  Such  a  question  would  be  altogether  foreign  to 
the  issue. 

The  first  paragraph  of  what  is  called  the  reply  to  the  coun- 
ter-claim is  the  general  denial. 

The  Gounter-olaim  alleged  that  Porter  held  a  mortgage  on 
the  land  described  in  the  appellee's  complaint,  prior  and  supe- 
rior to  that  of  the  appellee.  This  the  answer  denied.  Was 
it  within  this  issue,  to  enquire  and  find,  as  the  court  did,  that 
it  was  not  the  intention  of  the  parties  to  mort^f^  the  land 
actually  described  in  it,  but  only  a  part  of  such  land?  that, 
by  mistake  of  the  parties  a  greater  quantity  of  land  was  in- 
cluded in  the  mort^t^  than  was  intended  to  be  embraced  by 
it?  We  think  such  questions  were  not  within  the  issue.  The 
issue  was  not  what  land  did  the  parties  intend  to  mortgage, 
but  what  land  had  they  in  tact  mortgaged.  And  this  ques- 
tion could  only  be  determined  by  the  mortgage  itself;  that 
portion  of  the  finding,  therefore,  which  defines  and  describes 
the  land  which  the  parties  intended  to  mort^2;age,  and  that 
portion  of  it  which  they  did  not  intend  to  mortgage,  is  irrele- 
vant and  outside  of  the  issue. 

The  description  contained  in  the  mortgage  is, "  The  east  half 
of  the  northwest  quarter  of  section  7,  town  21  north,  of  range 
7  east,  containing  ISj^,,  acres,  more  or  less." 

The  appellee  insists  that  this  de.<H;ription  is  ambiguous,  and 
that  it  ia,  therefore,  competent  to  accompany  the  mortgage 
with  parol  testimony  to  show  that  by  the  description  is  meant, 
not  the  east  half  of  the  northeast  quarter  of  said  section,  but 
nineteen  and  fifty-five  one  hundredths  acres,  more  or  less,  of 
undefined  boundaries,  situate  somewhere  within  the  east  half 
of  said  quarter  section.  If  we  regard  the  words  "nineteen 
and  fifty-five  hundredths  acres,  more  or  less,"  not  as  words  of 
estimation,  but  as  repugnant  to  the  former  words,  they  should 
be  rejected,  and  then  the  description  will  be  beyond  criticism. 
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3  Washb.  Real  Prop.  (4th  ed.),  385,  402 ;  Gano  v.  Atdridge, 
27  Ind.  294.  In  the  case  of  Jackmn  v,  Barringer,  15  Johns. 
471,  it  is  held  to  be  a  well  settled  principle  of  law,  "  that 
when  a  piece  of  land  is  conveyed  by  metes  and  bounds,  or 
any  other  certain  description,  this  will  control  the  quantity-, 
although  not  correctly  stated  in  the  deed.  The  inference  in 
such  case  is,  that  the  intention  was  to  convey  the  whole  tract 
described ;  and  the  quantity  of  acres  mentioned  must  yield 
to  the  more  certain  description,"  Mann  v.  Pearson,  2  Jobni^. 
37j  Jackson  v,  Loomis,  18  Johns.  81. 

We  conclnde  that  the  court  erred  in  its  conclusion  of  law 
that  the  mortgage  executed  to  Finney  and  Porter  was  not  a 
lien  upon  the  land  described  in  the  complaint. 

The  appellee,  among  other  cross  errors  assigned  by  him, 
says  that  the  court  below  erred  in  sustaining  the  demurrer  to 
sixth  paragraph  of  his  reply  to  the  third  paragraph  of  the 
answer  of  the  appellant  Port«r.  This  pleading,  called  8  re- 
ply, may,  as  we  have  stated,  be  treated  as  an  answer  to  the 
counter-claim  or  cross  complaint  of  Porter.  It  states  that 
Poole  intended  to  mort^;age  to  Finney  and  Porter,  and  that 
they  agreed  and  intended  to  accept  and  receive  from  Poole  a 
mortgage  on  19^|^  acres  of  land  only,  being  part  of  the  said 
east  half  of  the  northwest  quarter  of  said  section  seven,  par- 
ticularly describing  the  19^u-  acres  intended  to  be  mort- 
gaged, and  that  it  did  not  embrace  the  land  described  in  said 
complaint;  that,  by  the  mutual  mistake  of  all  the  parties,  the 
particular  deHcription  of  the  19^^  acres  was  omitted  in 
drawing  said  mortgage.  '  The  prayer  is,  that  the  lien  of  the 
Finney  and  Porter  mortgage  may  be  limited  to  the  land  in- 
tended to  have  been  mortgaged,  and  that  it  be  declared  not  to 
be  a  lien  upon  the  land  described  in  the  appellee's  complaint. 

We  think  this  answer  good.  If,  as  stated,  none  of  the  par- 
ties to  the  Porter  and  Finney  mortgage  intended  to  include 
in  it  the  land  mort^ged  to  the  appellee,  and  it  was  included 
in  said  mortgage  by  the  mutual  mistake  of  all  the  parties,  it 
ahould  not  be  held  to  be  a  lien  on  the  land  unintentionally 
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aud  by  mistake.of  the  parties  embraced  in  it,  to  the  prejudice 
and  injury  of  the  appellee.  We  tiiink  the  court  erred  in 
sustaining  the  demurrer  to  this  paragraph  of  the  answer  to 
the  croaa  complaint  of  Porter.  As  the  first  error  was  com- 
mitted at  the  instance  and  in  &vor  of  the  appellant,  the  judg- 
ment below  should  be  reversed  at  hia  costs. 

Per  Ccriam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pelant. 

Opinion  filed  al  the  November  term,  1881. 

FMltion  for  a  rehearing  overruled  at  the  Majr  term,  1882. 


Haqenbdck  et  al.  ti.  McClaskey. 

Real  Estate,  AcTrou  to  Recovzr. — Title. — Pouemian. — Evidenet. — Heir. — 
iVtnitnplion  o/' QnuxyonM  bj/  Antt^or. — In  an  action  to  recover  the  po««eB- 
eion  of  real  estate,  the  defendant  in  possession,  unable  to  show  title  in 
himself,  raay  protect  his  posseaaion  and  defeat  the  action  by  proving  facta 
and  circumstances  from  which  it  may  be  fairly  inferred  that  the  ances- 
.tor,  under  whom  the  plaintiff  claims  as  heir,  had  in  his  lifetime  parted 
with  the  title  to  the  land,  bo  that  the  plaintiff  inherited  nothing  therein. 

Demubreb  to  Evidence. — Whete  the  plaintiff  demurs  to  the  evidence  of 
the  defendant,  his  own  evidence  can  not  be  considered,  and  if,  upon  the 
evidence  of  the  defendant  alone,  with  every  reasonable  inference  which 
might  be  drawn  therefrom,  a  jury  might  rightfully  Gnd  for  the  defend- 
ant,  the  demurrer  should  be  overruled. 

From  the  Starke  Circuit  Court 

W.  E.  Pinney,  M.  H.  Weir  and  W.  B.  Biddle,  for  appel- 
lants. 

T.  J.  Merrifidd,  for  appellee. 

BiCKNELL,  C.  C. — This  was  an  action  to  recover  the  pos- 
session of  eighty  acres  of  laud  and  to  quiet  the  title  thereto. 
Vol.  81.— 37 
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The  appellants  were  the  plaiutiffs ;  they  clamed  the  land  as 
the  heirs  of  William  Hagenbuck,  who,  as  they  alleged,  died 
seized  thereof  in  the  year  1866. 

The  complaint  and  answer  were  in  the  common  form. 

The  suit  was  commenced  in  the  county  of  Porter,  and  the 
verdict  there  was  for  the  defendant.  The  plaintiffs  took  a 
new  trial  under  the  statute,  and  the  venue  was  changed  to 
Starke  county.  The  plaintiffs'  title  was  a  patent  from  the 
United  States  to  Noah  Newell,  dated  August  20th,  1838,  a 
deed  from  Noah  Newell  to  Daniel  Meeker,  dated  April  20th, 
1838,  and  a  deed  from  Daniel  Meeker  and  wife  tn  William 
Hagenbuck,  dated  May  22d,  1838.  These  deeds  were  duly 
acknowledged.  The  only  evidence  of  the  plaintiffs,  except 
said  patent  and  deeds,  was  the  deposition  of  Joseph  Hagen- 
buck,  one  of  the  plaintifis,  a  son  of  said  William  Hagenbuck,, 
of  Laport«  county,  who  testified  to  the  heirship  of  himself 
and  his  co-plaintiffs,  and  that  he  had  lived  in  Laporte  county 
thirty-five  years,  and  had  never  heard  his  lather  make  any 
claim  to  the  land,  and  that  he  and  his  co-plaintiffs  never  paid 
any  taxes  on  the  land,  that  he  knew  of,  and  that  he  never 
knew  he  had  any  title  to  the  land,  until  Weir  and  Biddle  told 
him  80,  about  a  year  before,  and  that  the  nature  of  the  plain- 
tiffs' title  was,  that,  if  the  land  was  theirs,  they  wanted  it; 
that  he  could  not  say  whether  his  fiither  had  conveyed  away 
the  land  or  not,  but  that  he  believed,  from  what  he  had  heard,, 
that  plaintiffs  had  a  good  title. 

The  defendant  then  introduced  his  evidence,  and  the  plain- 
tiff demurred  thereto,  as  follows: 

"  And  this  being  all  the  evidence  given  in  this  cause,  the 
plaintiff  say  that  it  is  not  sufficient  for  the  defendant  to  main- 
tain his  defence,  and  the  plaintiffs  therefore  demur  to  the  de- 
fendant's evidence,  and  the  plaintiffs  pray  that  the  defendant 
may  be  required  to  join  in  this  demurrer,  and  the  plaintiffs 
admit  the  said  written  evidence  and  all  of  the  facts  stated  by 
the  witnesses  hereinbefore  set  out,  and  every  inference  and 
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coDclusion  the  jury  may  rightfully  and  reasonably  draw  there- 
from." 

The  defendsnt  joined  in  said  demurrer  as  follows : 

"The  defendant  joins  in  this  demurrer  to  the  evidence  of 
the  defendant,  and  says  that  his  evidence  is  sufficient  in  law 
to  entitle  him  to  maintain  hisdefenceto  this  action,  and  there- 
fore he  prays  judgment." 

The  court  overruled  the  demurrer  to  the  evidence,  and 
found  for  the  defendant,  and  rendered  judgment  in  defendant's 
&vor.  The  plaiutiEFs  appealed.  They  assign  as  error,  over- 
ruling the  demurrer  to  the  defendant's  evidence. 

In  Sckauber  v.  Jackson,  2  Wendell,  13,  it  was  held  by  the 
Court  of  Errors,  of  New  York,  that  a  defendant  in  ejectment, 
a  naked  possessor  without  claim  of  rjght,  is  entitled  to  have 
&cts  and  circumstances  submitted  to  a  jury,  from  which  a 
presumption  may  arise  of  a  conveyance  of  the  estate  by  the 
lessors  of  the  plaintiff;  so  that  if,  in  the  judgment  of  the  jury, 
such  &ct8  and  circumstances  are  sufficient  to  warrant  the  in- 
ference of  a  conveyance,  they  may  say  so,  and  by  thus  show- 
ing the  title  out  of  the  lessors  of  the  plaintiff,  a  defendaut  may 
protect  his  possession,  although  he  may  be  unable  to  trace 
such  title  to  himself.  Therefore,  if,  from  the  defendant's  evi- 
dence in  this  case,  a  jury  might  rightfully  and  reasonably  in- 
fer that  William  Hagenbuck,  the  ancestor  of  the  plaintifis,  in 
his  lifetime,  after  the  conveyance  of  the  land  in  controversy 
to  him  in  1838,  parted  with  the  title  thereto,  that  would  rebut 
the  prima  feme  title  of  the  plaiutifl%,  even  if  that  evidence 
could  be  considered  on  such  a  demurrer ;  but  this  court  has 
decided  that  in  such  a  case  the  plaintiff's  evidence  can  not  be 
considered  at  all.  Friiz  v.  Clark,  80  Ind.  591.  Such  evi- 
dence would  protect  the  possession  of  the  defendant  by  prov- 
ing the  title  out  of  the  plaintiflB,  and  a  demurrer  to  it  ought 
to  be  overruled.  The  evidence  of  the  defendant,  demurred 
to  in  this  case,  fnlly  warrants  the  inference  that  said  Hagen- 
buck,  in  his  lifetime,  did  part  with  the  title  to  the  land  in 
controversy.     It  appears  that  the  land  adjoins  a  public  high- 
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way  leading  from  Valparaiso  to  Hebron,  and  is  about  threti 
miles  from  Valparaiso ;  that  the  appellee  bought  the  land  !d 
1866,  from  William  Hanua,  who  gave  him  a  warranty  deed 
therefor;  that  he  entered  on  the  laud  in  1856,  and  that  year 
cut  timber,  built  a  house  and  cleared  and  fenced  twelve  acres, 
and  in  the  course  of  five  years  had  the  whole  tract  feaced, 
forty  acres  cleared  and  a  new  frame  house  built ;  also  bam 
and  cattle  sheds. 

The  complaint  was  filed  on  the  12th  day  of  October,  187d. 
If  that  date  be  taken  as  the  commencement  of  the  suit,  the 
appellee  had  been  in  actual  possession, claiming  title  aud  pay- 
ing taxes,  for  about  nineteen  years.  The  evidence  also  shows 
that  from  1838  to  1866,  when  he  died,  the  said  William  Ha- 
genbuck  was  living  at  Laporte,  about  twenty  miles  from  the 
land,  and  tends  to  show  that,  for  the  last  ten  years  of  tislife, 
he  was  in  straitened  circumstances,  yet  never  claimed  owner- 
ehip  of  this  land,  or  any  part  of  it. 

The  evidence  further  shows  tliat,  in  the  year  1 840,  one  Ridge- 
way  held  a  note  for  1770.73,  made  by  Gray,  Bill  &  Co.,  pay- 
able to  said  William  Hagenbuck,  and  by  him  endorsed  to 
Ridgeway,  and,  that  in  that  year,  Ridgeway  brought  suit  in 
the  Laporte  Circuit  Court  against  said  Gray,  Bill  &  Co.,  and 
had  an  attachment  issued  therein,  which  was  levied  on  the 
land  in  controversy,  as  the  property  of  iiaid  Gray,  and  that, 
after  the  usual  proct'L'ditigs,  said  land  was  sold  by  the  sberifi*, 
as  the  property  of  said  Gray,  to  the  plaiutifiT,  Ridgeway,  who 
obtained  a  sheriff's  deed  therefor,  dated  September  13tli,  1841. 

It  further  appears,  that  Ridgeway  and  wife  conveyed  the 
Iniid  to  the  Cincinnati,  Peru  and  Chicago  Railroad  Company 
by  deed,  dated  November  21st,  1853,  and  that  said  company 
conveyed  the  same  to  William  Hanna  by  deed,  dated  May 
14th,  1855,  and  that  William  Hanna  conveyed  the  same  to 
tlie  appellee  by  deed,  dated  November  2d,  1855,  for  the  sum 
of  «500. 

The  evidence  also  tends  to  show  that  when  Grav,  Bill  & 
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Co,  quit  bnsiiK'K^,  they  ^oIJ  out  thiiir  i^tock  of  goods  to  Ha- 
gecbuck,  but  the  witntss,  who  testified  as  to  such  sale,  stated 
that  he  did  not  know  wliether  or  not  Hagenbuck  paid  for 
those  goods  iu  whole  or  in  part  by  hind ;  yet  if  the  land  was 
his,  and  was  attached  and  sold  as  the  property  of  Gray,  in  a 
suit  upon  a  note  of  Gray's,  on  which  he,  Hagenbuck,  was  lia- 
ble as  endoi-ser,  his  inaction  is  inexplicable,  ahe  evidence 
further  shows  that  Hagenbuck  was  a  petitioner  in  bank- 
ruptcy, in  May  1842,  and  that  his  petition  in  bankruptcy, 
duly  sworn  to  by  him,  on  May  11th,  1842,  contains  the  fol- 
lowing statement:  "The  schedule,  hereunto  annexed  and 
marked  'inventory  of  property,'  and  signed  by  your  peti- 
tioner, contains  a  correct  inventory  of  your  petitioner's  prop- 
erty, rights  and  credits  of  every  name,  kind  and  description, 
and  the  location  and  situation  of  i-ach  and  every  part  and 
portion  thereof,  to  the  best  of  your  petitioner's  knowledge 
and  belief."  The  inventory  of  property  contains  a  minute 
statement  and  enumeration  of  articles  of  personal  property, 
notes,  judgments  and  accounts,  and  a  house  built  on  land  of 
the  petitioner's  wife,  but  contains  no  statement  whatever  as 
to  the  land  in  controversy.  The  land  was  conveyed  to  Ha- 
genbuck in  1838;  it  was  sold  under  the  attachment,  as  the 
property  of  Gray,  in  1841,  under  the  circumstances  herein- 
before set  forth ;  the  petition  in  bankruptcy  was  equivalent 
to  a  statement  under  oath  by  the  petitioner,  that  in  1842  he 
DO  longer  owned  the  property — if  he  did  then  own  it,  he  per- 
jured himself.  It  can  not  be  presumed  that  he  committed 
perjury,  merely  because  he  had  owned  the  property  in  18S8. 
The  demurrer  to  the  defendant's  evidence  admits  every  infer- 
ence and  conclusion  that  may  be  rightfully  and  reasonably 
drawn  therefrom.  That  evidence  fully  warrants  the  infer- 
ence, that  Hagenbuck  had  parted  with  the  title  to  the  land  in 
controversy,  and  that  the  plaintiSa  inherited  nothing  in  said 
land.  There  was  no  error,  therefore,  in  overruling  the  de- 
murrer to  the  evidence,  and  no  error  in  rendering  judgment 
for  the  defendant. 
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Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinioD,  that  the  judgment  of  the  court  helow  be  and  the 
same  is  hereby  in  all  things  afBrmed,  at  the  costs  of  the  ap- 
pellants. 


No.  8197. 

Stii,z    et  AL.  V.  The  City  op  Indianapolis  et  al. 

Taxes. — Auemnent. — Th«  fact  that  leal  estate  u  assesKd  for  taxatioo  in 
the  name  of  a  person  other  than  theovner,doeinot  invalidate  the  ssaew- 

Same. — OiAi  and  ZWu. — E^mplion  of  Rvpertyated  for  Agrieultural  Pur- 
po»a.—Sumae  OomlnKd.-~Tbe  act  of  March  13th,  1877,  Acta  1877,  Spec 
Sees.,  p.  74,  providing  that  cit^  or  town  property  used  Bolelyforagiicultaial 
purposes,  eU:.,  shall  not  be  taxed  for  city  or  town  purposes  to  an;  greater 
extent  than  lands  in  the  township  are  taxed  for  township  pnrpoees,  is 
not  retroapecttTe  in  its  operation,  and  does  not  affect  the  assessment  of 
such  property  tor  city  purposes,  previously  made  under  eiisting  statutes. 

Same. — Iryanetion. — An  injunction  will  not  be  granted  to  enjoin  tlie  collec- 
tion of  taxes  if  any  of  the  taxes  assessed  are  valid  and  remain  unpaid. 

Same. — Oily. — FowertoAsKti  lhix»  for  Fbymenl  oflnterat. — A  city  has  power 
to  tax  all  property  within  its  limits  subject  to  state  and  county  taxation 
for  the  payment  of  interest  upon  its  public  debt,  and  properly  may  be 
taxed  for  this  purpose  which  has  been  annexed  to  the  city  after  the  crea- 
tion of  the  debt. 

From  the  Marion  Circuit  Court. 

C.  H.  Teat,  J.  Ooburn  and  E.  Baaseti,  for  appellants. 

J.  A.  Henry,  for  appellees. 

Newoohb,  C — This  was  an  action  against  the  city  of  In- 
dianapolis and  the  treasurer  of  said  city,  to  enjoin  a  tax  sale 
of  real  estate. 

The  first  paragraph  of  the  complaint  alleged  that  the  plain- 
tiff Anna  Maria  Stilz  was  the  owner  for  life,  and  the  other 
plaintifiTs,  her  children,  owners  in  fee,  of  forty  acres  of  land 
within  the  corporate  limits  of  said  city;  that  said  land?;  bait 
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not  been  platted  nor  dedicated  in  any  way  to  corporate  pur- 
poses, but  were  wholly  used  for  agricultural  purposes ;  that 
said  lands  were  assessed  for  city  taxation  at  $50,000,  and  that 
the  city  of  Indianapolis  Imd  assessed  and  levied  taxes  thereon 
for  the  years  1876  and  1877,  for  general  city  purposes, aggre- 
gating, with  penalties,iQtereEt  and  Goste,thesum  of  $1,530.32; 
that  said  lands  had  been  so  assessed  at  a  greater  per  cent,  on 
their  value  than  lands  were  taxed  in  the  same  township  out- 
side of  said  city  for  township  purposes ;  that  no  lands  in  said 
township,  outside  of  the  city,  had  been  taxed  at  a  greater  per- 
centage on  their  af>praised  value  than  twenty  cents  on  each 
one  hundred  dollars  for  the  year  1876,  and  thirty-three  cents 
on  each  one  hundred  dollars  for  the  year  1877;  that  said 
lands  were  not  liable  for  city  taxes  for  the  year  1876  greater 
than  the  sum  of  $120,  which,  with  costs,  interest  and  penalty, 
made  a  sum  not  exceeding  $140,  and  for  the  year  1877  a  sum 
not  over  $170,  amounting  in  all  to  $310,  which  sum  the  plain- 
tiffs were  ready  to  pay,  and  then  tendered  the  same  in  court. 
The  complaint  fiirther  denied  the  validity  of  the  tax  assess- 
ments of  both  years,  on  the  ground  that  said  land  had  been 
Jisted  and  assessed  in  the  name  of  J,  George  Stilz,  who  was 
not  the  owner  thereof,  and  had  not  been  listed  or  assessed  in 
the  names  of  the  plaintifis.  It  was  also  averred  that  the  plmn- 
tiffs  had  presented  their  petition  and  remonstrance  to  the  com- 
mon council  of  said  city,  and  requested  that  said  lands  be 
taxed  as  provided  for  in  the  a«t  approved  March  13th,  1877 ; 
but  the  council  refused  to  take  any  action  on  said  petition,  and 
had  caused  said  lands  to  be  advertised  for  sale  by  the  treasurer 
-of  said  city,  as  delinquent  lands,  to  make  the  amount  of  said 
illegal  taxes,  penalties,  interest  and  costs. 

Prayer  for  an  injunction  to  prevent  and  restrain  the  de- 
fendants from  further  proceeding  to  collect  said  taxes,  or  to 
sell  said  land  for  the  payment  thereof;  that  the  defendants  be 
required  to  accept  the  sum  so  tendered,  or  so  much  thereof  as 
jnight  be  found  due,  in  fiiU  payment  and  discharge  of  all  taxes 
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due  said  city  on  said  lands,  for  tlic  years  1876  and  1877,  and 
for  all  other  proper  relief. 

The  second  paragraph  stated  that  said  laud?  were  anaexcd 

to  said  city  by  an  ordinance  passed  on  the day  of  April, 

1876,  and  against  the  consent  and  protest  of  the  plaintiffs ;  that 
said  lands  then  and  still  were  used  exclusively  for  agricul- 
tural purpo.'jes,  an<l  had  not  been  platted  into  lots,  etc. ;  that 
at  the  date  of  »aid  annexation  said  city  was  indebted  in  the 
sum  of  $2,000,000,  and  that,  of  the  city  taxes  assessed  against 
said  lands,  $oOO  was  levied  and  assessed  for  the  purpose  and 
with  the  intent  to  apply  that  sum  towards  the  payment  of 
principal  and  interest  of  said  debt;  that  said  indebtedne^  had 
been  incurred  before  the  annexation  of  plaintiffs'  land,  and 
that  they  had  not  and  would  not  derive  any  benefit  therefrom. 

The  prayer  of  this  paragraph  was,  thnt  an  account  might  be 
taken  of  the  imlebtedness  of  said  city,  and  the  rate  of  inter- 
est thereon,  fiir  a  discovery  as  to  what  portion  of  the  taxes  so 
assessed  upon  the  land  of  the  plaintiffs  was  assessed  and  levied 
to  pay  said  debt  and  interest ;  that  the  defendants  be  forever 
enjoined  from  making  any  assessment  or  levy  of  a  tax  to  be 
applied,  in  any  form,  manner  or  mode  to  the  payment  of  any 
debt  of  said  city  existing  at  the  time  of  the  pass^e  of  said 
ordinance  of  annexation. 

On  the  filing  of  the  complaint,  a  restraining  order  viaA 
granted  against  the  threatened  sale.  Subsequently,  the  de- 
fendants appeared  and  filed  separate  demurrers  to  each  para> 
graph  of  the  complaint.  The  demurrers  were  sustained,  the 
restraining  order  dissolved,  and  final  judgment  was  rendered 
on  the  demurrers  gainst  the  plaintiff. 

The  first  paragraph  alleges  two  grounds  against  the  valid- 
ity of  the  taxes  in  question :  First,  that  the  land  was  listed 
and  assessed  in  the  name  of  a  person  who  was  not  the  owner  r 
^^Gondly,  that  the  laud  was  liable  to  be  taxed  as  agricultural 
lands  only,  for  both  the  years  1876  and  1877. 

On  the  first  point  we  are  referred  to  several  decisions  of  the 
conrts  of  sister  states,  sustaining  the  position  of  tlie  plain- 
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tifla;  but  they  are  not  authority  with  us  on  this  qucstioo,  for 
the  reason  that,  under  our  statutes,  an  error  of  this  sort  is 
at  most  an  irregularity,  and  does  oot  vitiate  tlic  aj-stssnient. 
In  section  102  of  the  tax  law  of  December  21st,  1872,  it  is 
provided,  "That  no  assessment  of  real  property  shall  be  con- 
sidered as  illegal  by  reason  of  the  same  not  being  listed  or  a^s- 
sessed  in  the  name  of  the  owner  or  owners  thereof"  1  R.  S. 
1876,  p.  97.  And  by  section  230,  p.  125,  it  is  further  pro- 
vided, that  "The  sale  of  lands  for  taxes  shall  not  be  invali<^ 
on  account  of  such  lands  having  been  listfd  or  charged  on 
the  duplicate  in  any  other  name  than  that  of  the  rightful 
owner."  These  sections  dispose  of  the  first  objection.  See 
also  JMUkhi  V.  Reere^,  71  Ind.  2S1  ;  Koble  v.  Olhj  of  IniU- 
nnapoUit,  1(»  Ind.  506.  Irregularities  in  the  assessment,  which 
do  not  render  it  illegal  and  void,  are  not  sufficient  to  main- 
tain an  injunction.     City  of  Delphi  v.  Bowen,  61  Ind.  29. 

The  act  of  1872,  from  which  we  have  quoted,  was,  by  the 
act  of  March  11th,  1875,  1  R.  S.  1876,  p.  338,  the  law 
governing  the  assi'ssment  of  city  taxes  in  this  case. 

On  the  second  proposition  the  argument  of  the  plaintifts  is, 
that  the  act  of  March  1 3th,  1877,  Acts  1877,  Spec.  Sess.,  p.  74, 
operateil  aa  a  nqx'al  of  pre-existing  .statutes,  by  which  all  real 
estate  within  the  city  limits  wa'?  taxed  uniformly,  and  that 
although  the  taxes  of  1876  were  levied  under  the  laws  then 
in  force,  the  effect  of  the  act  of  1877  was  to  reduce  the  taxes 
of  1876  to  the  rate  per  cent,  prescribed  thereby.  In  other 
words,  that  the  act  of  1877  was  retroactive  in  its  operation, 
and  invalidated  the  taxes  levied  in  1876,  except  as  to  the 
percentage  leviable  for  township  purposes  upon  lands  in  the 
township  and  outside  of  the  city. 

We  quote  the  first  section  of  that  act,  which  is  the  only  one 
material  to  the  question :  "Be  It  enadtd  *  *  *  That 
lands,  not  platted  as  city  or  town  property,  used  solely  for 
agricultural  purposes,  or  are  wholly  unimproved,  and  lying 
within  the  limits  of  any  city  or  town  of  this  State,  when  such 
lands  have  not  been  in  any  way  dedicated  for  corporation 


586  SUPREME  COURT  OF  INDIANA, 

Slilz  d,  al.  V.  The  City  of  Indiaaapolis  tt  aL 

purposes,  shall  not  be  listed  or  taxed  for  geoeral  city  or  tomi 
purposes,  to  any  greater  percentage  on  the  appraised  value 
than  lands  in  the  townships  outside  of  the  corporation  are 
taxed  for  township  purposes." 

It  is  a  rule  of  interpretation  that  statutes  must  be  con- 
strued prospectively,  unless  they  clearly  import  a  different 
intention  on  the  part  of  the  Legislature.  Aurora.,  dc.,  l\tm- 
pike  Go.  V.  HoUhm»e,  7  Ind.  59 ;  Hopkins  v.  J(mes,  22  Ind. 
•310;  lUnn  v.  Parmns,  60  Ind.  573. 

We  &il  to  discover  any  intention  on  the  part  of  the  L^- 
ialature  to  make  the  act  of  1877  retrospective  in  its  opera- 
tion. On  the  contrary  we  think  the  manifest  intent  was  tliat 
it  should  be  prospective.  It  provides  that  the  class  of  lands 
named  shall  not  be  listed  or  assessed  beyoijd  a  certain  rate  on 
their  value.  This  was  evidently  intended  as  a  rule  for  the 
future  listing  and  assessment  of  such  lands,  and  can  not,  with- 
out doing  violence  to  the  language  used,  be  applied  to  past 
transactions,  for  as  to  them  there  was  neither  listing  nor  as- 
sessing to  be  done. 

This  act  left  unimpaired  the  legal  machinery  for  the  col- 
lection of  taxes,  and  did  not  purport  to,  nor  did  it,  in  our 
opinion,  disturb  levies  previously  made  in  conformity  to  law. 

It  follows  that  the  court  correctly  sustained  the  demurrer 
to  the  first  paragraph  of  the  complaint.  The  alleged  tender 
■was  for  too  small  a  sum.  No  cause  is  shown  in  this  para- 
graph why  the  whole  of  the  taxes  of  1876  should  not  have 
been  paid,  and  the  plaintiffs  were  not  entitled  to  an  injunc- 
tion without  a  payment  or  tender  of  so  much  of  the  taxes  as 
were  shown  to  be  due.  Roseberry  v.  Huff,  27  Ind.  12; 
Board  of  Commiaaionera,  etc.,  v.  Elaion,  32  Ind.  27  ;  Brown  v. 
Herron,  59  Ind.  61 ;  Citi/  of  South  Bend  v.  ITie  Univentiiy  ^ 
Notre  Dame,  69  Ind.  344. 

Counsel  for  the  appellants  do  not  cite  any  authority  in  sup- 
port of  the  theory  of  the  second  paragraph  of  the  complaint, 
tliat  annexed  lands  can  not  be  taxed  by  the  city  to  raise  means 
for  the  payment  of  corporate  debts  existing  at  the  date  of  (he 
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annexation ;  and,  in  view  of  the  statute  regulating  city  taxa- 
tion, the  theory  is  untenable.  Taxes  can  be  levied  by  virtue 
of  statutory  authority,  and  uot  otherwise.  The  general  power 
of  the  city  to  tax  property  is  found  in  the  58th  section  of  the 
act  for  the  incorporation  of  cities,  1  R.  S.  1876,  p.  297, 
Avhich  declares  that  the  common  council  shall  have  power  to 
levy  and  cause  to  be  assessed  and  collected  in  each  year  an  ad 
vcUorem  tax  of  not  more  than  one  per  centum  on  aU  property 
subject  to  State  and  county  taxation  within  such  city ;  and 
that  there  may  also  be  levied  and  collected  annually  an  ad- 
ditional tax  to  pay  the  interest  on  the  public  debt  owing  by 
such  city. 

The  only  reasonable  construction  of  the  powers  thus  given 
is,  that  all  property  in  the  city,  subject  to  State  and  county 
taxation,  except  where  a  different  provision  is  made  by  stat- 
ute, must  be  taxed  at  a  unifonn  rate  for  general  city  pur- 
poses, and  for  the  payment  of  interest  on  the  public  debt  of 
the  city.  Where  there  is  no  specific  provision  in  the  statute 
for  the  payment  of  the  principal  of  the  debt,  it  is  necessarily 
chai^eable  on  the  general  revenue  of  the  city. 

The  circuit  court  did  not  err  in  sustaining  the  demurrer  to 
the  second  par^raph  of  the  complaint,  and  its  judgment 
ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  Judgment  below  be  and  it  is  hereby  in  all 
things  affirmed,  at  the  costs  of  the  appellants.    , 

On  Petition  for  a  Rehearing. 

Best,  C. — The  appellants  file  a  petition  for  a  rehearing, 
and  in  support  of  it  insist,  first,  that  the  act  of  March  13th, 
1877,  mentioned  in  the  principal  opinion,  repealed  by  impli- 
cation the  act  of  1872,  under  which  the  taxes  of  1876  were 
assessed ;  second,  that  the  city  has  no  power  to  assess  any 
taxes  upon  the  land  in  the  complaint  mentioned,  to  pay  any 
portion  of  the  debts  of  the  city  contracted  before  the  appel- 
lants' land  was  annexed  to  the  city ;  and,  third,  that  the  taxe^ 
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of  1877  were  assessed  in  pursuance  of  the  act  of  1872,  after  tlie 
act  of  1877  went  into  force. 

We  adhere  to  the  decision  of  the  first  question  as  anDounocd 
in  the  main  opinion,  and  this  conclusion  necessarily  dotermiDe^ 
the  others  against  the  appellanfci.  As  the  aHSeBsment  of  1876 
\vas,  for  au^ht  that  is  averred,  a  valid  assessment,  and  was  nut 
paid  at  the  commencement  of  this  suit,  it  follows  that  ihu  a|>- 
pellants  were  not  entitled  to  an  injunction,  though  the  city 
\VBS  not  authorized  to  assess  any  taxes  upon  the  land  for  the 
payment  of  debts  incurred  before  the  land  was  annexed,  aud 
though  the  taxes  of  1877  were  erroneously  assessed.  Brovtt 
V.  Herron,69  Ind.  61;  OUy  of  SoiUh  Bend  v.  Univrrsit^  t^ 
Notre  Dame,  69  Ind.  344 ;  M&tker  v.  Koch,  76  Ind.  68. 

An  injunction  can  not  I>e  granted  if  any  of  the  taxes  a>- 
sessed  are  legal  and  remain  unpaid.  The  pi'tition  should  be 
overruled. 

Per  Curiam. — The  petition  is  overruled. 


WlLI^ON  V.  BlNFOBD,  ADMINISTRAT<HL 
Supreme  ComtT. — P\ieliee. — Second  AppeaL — Where  n  jodgmeiit  has  b««o 
rereiwd  ancTthe  cause  remanded  to  the  court  below,  and  from  the  pre- 
ceedingi  there  had  a  second  appeal  b  taken,  such  appeal  brings  before 
the  Supreme  Conrt,  for  review  and  deciBion,  nothing  bnt  the  proceedings 
sabMqnent  to  the  raveraal ;  and  none  of  the  questions  presented  and  d^ 
cided  on  the  first  appeal  can  be  re-heard  or  re-ezamined  on  the  second  ip- 

pKOKisgoaY  Note. — MoHgagt  on  Real  Eslale. — Suit  by  Amignte  agaaal  !»■ 
dorser.— Due  DiiigeneK~~hiKitimty  if  Maker.— Difeitem.--TJi\Ae-t  sKtiotiSMi, 
R.  8.  I88I,  the  assignee  of  promissoi;  notes,  not  payable  to  order  ot 
bearer  in  a  bank  in  this  State,  and  secured  hj  mortgage  on  real  estate, 
having  oaed  due  diligence  in  the  premises,  or  where,  hy  reason  of  the  in- 
sDJTency  of  the  maker  of  the  D0tes,duedi1igenr^  would  have  l>een  un- 
availing, mkj  have  hit  koUoq  against  his  immediate  or  any  remote  in- 
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iloner  of  the  notea,  for  ar^  balance  due  or  to  become  due  thereon  after 
th«  sale  of  the  niorlgaged  preoiHes ;  and  it  is  no  defence  to  utich  action 
ihat  the  mortgaged  premiaes  depreciated  in  value  between  the  lime  when 
(he  assignee  might  have  enforced,  and  the  time  when  he  did  enforce,  the 
saleof  eaid  premises. 

Same. — AKipun'e  Ctmlma. — SaU  of  Miirtgaged  Pitmita. — AppUealiim  of  Pro- 
eeedt. — The  contract  of  the  assignor  or  indorser  of  a  promiasury  nol«, 
negotiable  under  the  statute  of  this  State,  but  not  governed  by  the  law 
merchant,  is  a  warrant;  that  the  maker  is  liable  on  tlie  note  and  uble  to 
pay  it.  Upon  the  sale  of  mortgaged  premises,  the  proceeds  of  the  sale 
shall  be  applied,  under  section  639  of  the  civil  code  of  1852  (sec.  IIM, 
R.  S.  1S81),  first  to  the  payment  of  the  principal  due,  interest  and  costs, 
aod  then  to  the  residue  secured  by  the  mortgage  and  not  duej  and  an 
answer  of  the  assignor,  seeking  a  different  application  of  the  proceeds  of 
sale  from  that  prescribed  in  the  statute,  is  bad  on  demurrer  for  the  want 
of  facia. 

Sams. —  Want  of  DUigtaee. — HoUx  not  Dnt. — The  assignee's  failure  to  use  due 
diligence  in  the  prosecution  of  hia  judgment  againnt  the  maker  upon  the 
notes  then  due,  in  no  defence  in  the  suit  iiguinst  the  ssaignor  upon  the 
notes  which  afterwards  became  due. 

-f^AXE. — Atiiiffamenl  i^  Mortgage  Nota.- — JndgiMiil  q^  Fortrineure. — Merger. — In 
the  judgment  recovered  by  the  assignee  of  notes  secured  bj  mortgage, 
against  the  malcer  tliereof,  for  the  foreclosure  of  the  mortgage,  there  is 
no  merger  of  the  ossigiior'ii  contract  of  assignment. 

From  the  Montgomery  Circuit  Court, 

G.  W.  Paiii,  J.  E.  Humphries,  8.  C.  Willson,  L.  B.  WiUson, 
J.  E.  McDfynald  and  J.  M.  Butler,  for  appellant. 

A.  D.  nomas,'  G.  L.  Thomas,  P.  8.  Kennedy  and  W.  T. 
£rush,  for  appellee. 

HowK,  J. — This  is  the  second  time  this  cause  has  heen  be- 
fore this  court.  The  opinion  and  judgment  of  the  court,  on 
the  first  appeal,  are  reported  nnder  the  title  of  Binford,  Adm'r, 
V.  mmim,  65  Ind.  70. 

It  appears  from  the  record  that,  on  March  10th,  1870,  one 
Corneliua  Blair  executed  ten  promiaaory  notea,  of  that  date, 
«ach  in  the  sum  of  (230,  payable  respectively  in  one,  two, 
three,  four,  five,  aix,  seven,  eight,  nine  and  ten  years  after 
-date,  to  the  order  of  the  appellant  Willson,  and  secured  by 
mortgage  on  real  estate.  These  not«s  were  endorsed  by  the 
appellaot  to  the  appellee's  intestate.     When  the  first  four  of 
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the  notes  had  become  due  and  were  unpaid,  in  a  suit  fur  that 
purpose,  the  appellee  obtained  judgment  thereon,  and  for  the 
foreclosure  of  said  mortgage.  Subsequently,  the  morlgagt^ 
premises  were  sold  by  the  sheriff,  under  an  ortler  of  sale  i--- 
sued  on  said  judgment,  for  a  sum  less  than  the  amount  ad- 
judged to  be  due  on  the  first  four  notes,  and  the  proceeds 
of  said  sale  were  applied  to  the  payment  of  the  first  four 
notes,  and  leaving  the  last  six  notes,  aud  each  of  them  wholly 
unpaid. 

On  the  9th  day  of  April,  1877,  the  fifth,  sixth  and  seventh 
of  said  notes  being  then  past  due,  the  appellee  commenced 
this  suit  against  the  appellant,  as  the  assignor  of  Said  three 
notes,  in  a  complaint  of  three  paragraphs.  In  each  para- 
graph he  counted  upon  the  appellant's  assignment  by  endor»<e- 
raent  of  a  separate  note.  The  appellant's  demurrer  to  ap- 
pellee's complaint,  for  the  alleged  insufficiency  of  the  &c-t.s 
therein  to  constitute  a  cause  ofaction,  was  sustained  by  thecourt, 
and  judgment  was  rendered  accordingly.  From  this  jndg- 
ment  the  first  appeal  was  prosecuted ;  and  the  only  question 
then  presented  for  the  decision  of  this  court  was  the  suffi- 
ciency of  appellee's  complaint.  Upon  this  question,  the  court 
then  said : 

"The  complaint  did  not  aver  that  execution  had  been  is- 
sued and  returned  'no  property  found'  on  the  amounts,  sev- 
erally, which  it  was  found  in  the  decree  of  foreclosure  would 
become  due  at  stated  periods  (see  2  R.  S.  1876,  pp.  263, 
264,  sees.  635,  636,  637  and  639;  Skellon  v.  Ward,  51 
Ind.  46) ;  but  it  did  aver  the  utter  insolvency  of  tlie  maker 
of  the  notes  at,  before  and  after  such  stated  periods  or  times, 
as  an  excuse  for  not  causing  such  issues  of  execution,  etc. 
This  was  sufficient.  Reynolds  v.  Jones,  19  Ind.  123 ;  Boberbt 
V.  Maders,  40  Ind.  461 ;  Market  v.  Evans,  47  Ind.  326." 
Binford  v.  WiUeon,  supra.  The  judgment  was  reversed,  and 
the  cause  was  remanded,  with  instructions  to  overrute  the  de- 
murrer to  the  complaint. 
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After  the  cause  was  remanded,  on  the  25th  day  of  November, 
1879,theappenee  tiled  a  supplemental  complaint,  in  three  par- 
agraphs, in  which  he  declared  sepaTately  upon  the  appellant's 
assignments  by  endorsement  of  the  last  three  notes,  maturing 
respectively  in  eight,  nine  and  ten  years  after  date.  The  cause 
was  then  put  at  issue,  and  tried  by  tlie  court,  and  a  finding 
was  made  for  the  appellee,  assessing  his  damages  in  the  amount 
ibund  due  on  said  several  notes.  Over  the  appellant's  motion 
for  Sj  new  trial,  and  his  exception  saved,  the  court  rendered 
judgment  upon  and  in  accordance  with  its  Ending. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the  de- 
cisions of  the  trial  court,  in  overruling  his  demurrer  to  the 
original  complaint,  and  in  sustaining  the  appellee's  demurrers 
to  the  second,  third,  fourth  and  fifth  paragraphs  of  his  answer, 
and  in  overruling  his  motion  for  a  new  trial. 

On  the  former  appeal  of  this  cause,  as  we  have  seen,  the 
original  complaint  was  fully  considered  by  this  court,  and 
held  to  be  sufficient.  The  question  as  to  the  sufficiency  of 
the  original  complaint  can  not,  therefore,  be  regarded  as  an 
open  one,  and  we  must  decline  to  give  it  any  further  con- 
sideration. Dodge  V.  Oaylord,  53  Ind.  365 ;  Teat  v.  Larsh, 
76  Ind.  452. 

In  the  second  pan^raph  of  bis  answer,  the  appellant  al- 
leged in  substance,  that  when  the  first  note  secured  by  the 
mortgf^  became  due,  on  March  10th,  1871,  the  &ir  ca*h  value 
of  the  mortgaged  premises  was  $3,000,  and  that  the  said  prem- 
ises were  then  an  abundant  security  for  the  payment  of  all 
the  ten  notes  and  interest  thereon ;  that  if  appellee's  intestate 
had  used  proper  diligence  and  foreclosed  said  mortgage  at  the 
first  term  of  court  after  the  first  note  became  due  as  aforesaid, 
as  she  might  have  done,  and  sold  the  mortgaged  premises,  she 
would  have  realized  therefrom,  and  had  paid  to  her,  the  entire 
debt  evidenced  by  the  ten  notes  specified  in  said  mortgage,  and 
the  interest  thereon ;  that,  inst«ad  of  so  doing,  the  appellee's 
intestate  did  not  commence  suit  for  the  collection  of  said  debt 
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and  interest,  uDtil  in  April,  1874.  and  did  not  bring  the  mort- 
gaged premises  to  sale  until  in  July,  1874;  that  in  the  loeBa 
time,  the  mortgaged  premises  depreciated  in  value  in  the  sura 
of  $1,500,  and  that  by  means  of  tlie  delay,  laelios  and  want 
of  diligence  of  the  appellee's  intestate,  the  appellant  was  in- 
jured and  had  sustained  damages  in  the  sum  of  $2,000,  which 
he  set  up,  by  way  of  counter-claim,  against  any  sum  that  might 
be  found  due  from  him,  as  the  assignor  of  the  notes  in  the 
complaint  mentioned. 

The  court  committed  no  error,  we  think,  in  sustaining  the 
appellee's  demurrer  to  this  paragraph  of  answer.  It  is  true, 
that,  under  the  code,  the  holder  of  a  mortgage  may  proceed  to 
foreclose  the  same  whenever  any  part  of  the  mor4^;^e  debt, 
or  any  interest  thereon,  is  due  and  unpaid.  It  is  true,  also, 
that  if  the  holder  by  endorsement  of  the  mortgage  debt,  not 
payable  to  order  or  bearer  in  a  bank  in  this  State,  would  have 
his  action  against  his  immediate  or  any  remote  endorser,  for 
the  balance  due,  or  to  become  due,  on  the  mortgi^,  which 
may  remain  unsatisfied  aft«r  the  sale  of  the  mortgaged  prem- 
ises, he  must  have  used  due  diligence  in  the  premises,  or  he 
must  show  that  such  diligence  would  have  been  unavailing. 
But  we  know  of  no  rule  of  law,  and  the  appellant's  counsel 
have  referred  us  to  none,  which  would  render  the  assignee  of 
the  mortgage  debt  liable  in  damages  to  the  assignor,  for  the 
mere  depreciation  in  value  of  the  mortgaged  premises,  be- 
tween the  time  when  the  assignee  might  have  enforced  the 
sale  of  said  premises,  and  the  time  when  he  did  enforce  such 
sale.  The  appellant  did  not  allege  that  the  mortgaged  prem- 
ises were  depreciated  in  value  by  any  act  of  appellee's  intes- 
tate, or  that  such  depreciation  was,  or  even  might  have  been, 
foreseen  or  anticipated  by  said  intestate.  Indeed,  it  seems  to 
us,  that  the  appellant  has  alleged  no  feet,  in  the  second  par- 
agraph of  his  answer,  which  constitutes  any  defence  to  ap- 
pellee's action. 

In  the  third  paragraph  of  his  answer,  the  appellant  allied 
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in  substaoce,  that  by  the  laches  and  want  of  diligence  of  ap- 
pellee's intestate,  in  commencing  suit  for  the  foreclosure  of 
said  mortgage,  and  in  bringing  the  mortgaged  premises  to 
sale,  until  in  July,  1874,  the  appellant  was  released  and  dia- 
chai^ed  from  liability,  as  the  assignor  thereof,  on  the  first 
four  of  the  said  notes  maturing  on  and  before  March  10th, 
1874,  and  on  the  interest  then  due  on  all  said  notes,  amount- 
ing in  the  ^^regate,  of  principal  and  interest,  to  tiie  sum  of 
91,980 ;  that  at  the  date  of  the  sale  of  the  mortgaged  prem- 
ises, there  only  remained  due,  for  principal  and  interest,  on 
all  of  said  notes,  for  irhieh  the  appellant  could,  in  any  event,  be 
made  liable  as  such  assignor,  the  sum  of  |1^80  with  the  inter- 
est thereon  from  March  10th,  1874,  until  the  day  of  said  sale  in 
July,  1874;  th^  between  the  lime  when  the  mortgage  might 
have  been  fereolosed,  and  the  date  at  which  it  was  foreclosed, 
the  mortgaged  premises  depreciated  in  value  to  the  amount 
of  (1,500;  aud  the  appellee  and  his  intestate  knew  all  the 
time  that  said  property  was  depreciating  in  value  and  being 
damaged  by  said  waste,  and  took  no  steps  to  foreclose  said 
mortgage  or  stop  such  waste,  and  the  mortgage  debt  was 
dmwing  ten  per  cent,  interest  daring  all  that  time ;  that  the 
appellee  bid  in  the  mortg^ed  premises  at  and  for  $1,500,  and 
made  by  levy  and  sale  of  the  property  of  said  Comeiius  Blair, 
other  than  the  mortgaged  premises,  the  sum  of  $106,  making 
an  ^gregate  sum  of  $1,606,  which  the  appellee  applied  on 
said  first  four  notes,  but  which  sum,  the  appellant  claimed, 
should  have  been  applied  first  in  discharge  of  his  liability  a;B 
such  assignor. 

The  theory  of  this  par^;raph  of  answer,  as  we  understand 
its  all^ations,  is  that  the  appellant,  by  his  endorsement  of 
the  several  notes  described  in  the  complaint,  became  liable 
thereon  to  appellee's  intestate,  as  the  qualified  or  conditional 
surety  of  the  maker  of  said  notes ;  that,  by  her  failure  to  use 
"  due  diligence  in  the  premises  "  as  to  each  of  the  first  four 
Vol.  81.— 38 
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notes,  the  appellee's  intestate  discharged  and  released  the  a^ 
pellant  from  any  liability  to  her,  on  each  and  all  of  the  eaid 
first  four  notes ;  and  that  the  appellant,  as  such  surety,  was 
entitled  to  have  the  proceeds  of  the  sale  of  the  mortgaged 
premises  applied  first  to  the  payment  of  the  last  six  notes,  on 
which  he  remained  liable  as  such  surety,  before  any  part  of 
such  proceeds  should  be  applied  on  the  first  four  notes,  irom 
which  he  had  been  released  by  the  &ilure  of  appellee's  intes- 
tate to  use  "di'e  diligence  in  the  premises,"  The  contract 
of  an  assignor  of  a  note,  negotiable  under  the  statute  of  this 
State  but  not  governed  by  the  law  merchant,  is  a  warranty 
that  the  maker  is  liable  ou  the  uote  and  able  to  pay  it.  Black 
V.  Dunaan,  60  Ind.  522,  on  page  532;  Ward  v.  Haggard,  75 
Ind.  381.  In  section  4  of  the  act  of  March  11th,  1861,  con- 
cerning promissory  notes,  etc.,  it  is  provided  that  the  assignee 
of  such  a  note,  having  used  due  diligence  in  the  premises^ 
shall  have  his  action  against  his  immediate  or  any  remote  en- 
dorser thereof  1  R.  S.  1876,  p.  636;  section  6504,  R.  8. 
1881.  So,  where  the  maker  of  the  note  is  insolvent,  and  no 
part  of  the  debt  could  have  been  made,  if  jui^ment  had  been 
recovered  and  execution  -  issued  thereon  with  due  diligence, 
the  assignee  may  have  his  action  against  bis  immediate  or  any 
remote  endorser  of  the  note,  whether  be  has  osed  due  dili- 
gence in  the  premises  or  not.  Subkr  v.  Ta^or,  20  Ind.  446 ; 
Markd  v.  Eoana,  mtpra. 

It  seems  to  us,  however,  that  the  theory  of  tliis  third  para- 
graph of  answer  is  in  direct  contravention  of  the  proTisiona 
of  section  639  of  the  code  of  1852,  which  section  controls 
the  application  of  the  proceeds  of  the  sale  of  mortgaged 
premises,  in  such  a  case  as  the  one  stated  in  said  par^r^h. 
This  section  provides,  that  "  If  the  mortgaged  premises  can 
not  be  sold  in  parcels,  the  court  shall  order  the  whole  to  be 
sold,  and  the  proceeds  of  the  sale  shall  be  applied,  first  to  the 
payment  of  ttie  principal  due,  interest  and  costs,  and  then  to 
the  residue  secured  by  the  mortgage,  and  not  due."    Section 
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721,  code  of  1881;  secdoD  1104,  E.  S.  1881.  Under  tbese 
statutoiy  provisions,  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  were  properly  applied  to  the  payment  of  the 
portion  of  the  mortgage  debt  then  due,  and  could  not  have 
been  applied  otherwise.  We  are  of  the  opinion,  therefore, 
that  appellee's  demurrer  to  the  third  paragraph  of  answer 
was  correctly  sustained. 

In  the  fourth  paragraph  of  his  answer,  the  appellant  alleged 
that  the  appellee  had  delayed  the  issue  of  any  execution  on 
the  judgment  rendered  on  the  6rst  four  notes,  for  the  space 
of  forty-five  days ;  and  that  for  this  want  of  due  diligence  in 
the  premises,  on  the  appellee's  part,  the  appellant  was  dis- 
charged from  liability  as  aasignor  of  the  six  notes  which  were 
not  then  due.  This  question  was  presented  by  the  appellant, 
on  the  first  appeal  of  this  cause,  and  the  court  then  said : 
"On  this  point,  he  is  clearly  in  error.  That  negligence  only 
diBchai^ed  him  from  liability,  as  assignor  upon  the  notes  then 
due,  and  the  collection  of  which  that  negligence  might  affect. 
But  that  negligence  could  not  affect  the  collection  of  the  notes 
not  then  due."  It  follows,  therefore,  that  the  court  did  not 
err  in  sustaining  the  appellee's  demurrer  to  the  fourth  para- 
graph of  answer. 

The  appellant  alleged,  in  the  fifth  pan^raph  of  his  answer, 
that  the  notes  described  in  appellee's  complaint  were  merged 
in  the  judgment  against  said  Blair.  We  need  not  argue  fbr 
the  purpose  of  showing  that  this  paragraph  of  answer  did  not 
constitute  any  defence  to  appellee's  action.  Certainly,  there 
was  no  mei^r  of  the  appellee's  causes  of  action  against  the 
appellant,  as  the  assignor  of  the  notes,  in  the  judgment  ren- 
dered against  the  maker  thereof  in  an  action  wherein  the  ap- 
pellant was  not  a  perty. 

The  only  causes  for  a  new  trial,  properly  assigned  in  the 
motion  therefor,  were  that  the  finding  of  the  court  was  not 
sustained  by  sufficient  evidence,  and  that  it  was  contrary  to 
law.    The  evidence  is  not  in  the  record;  and,  therefore,  we 
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can  not  say  that  the  court  erred  in  overroUDg  the  motion  for 
a  new  trial. 

The  judgment  13  affirmed,  with  costs. 

Note. — ^The  appellant  having  died  since  the  Bubmiasion  of 
the  case,  thejudgment  of  this  court  will  he  rendered  as  of  the 
Novemher  term,  1880,  the  date  of  such  submission. 


Hudson  d.  Evans  et  al. 

Masbied  Woman. — Caweyantf. — InehoaU  InUrtA  in  Load  af  HnAaid.— 
SMuU  QnutmetL—Judwiai  Sale. — A  wife's  inchoate  interest  In  t«s1  ettaU 
is  not  a  present  interest  which  can  be  transferred,  but  onlj  a  contiogent 
right,  which  will  be  barred  or  eitinguished  by  her  joining  in  &  deed  of 
conveyance  with  the  husband ;  and  when  she  has  joined  ia  sncfa  ccnTej- 
ance,  the  act  oC  March  Illh,  1S75,  section  2508,  R.  S.  1S81,  can  not  ap- 
ply to  a  subsequent  judicial  sale,  though  under  a  judgment  rendeted 
a^DBt  the  husband  before  the  conTeyance  was  made. 

Samk. — (hmt  DaHngaiAtd. — A.  and  wife  eaavtjei  land  of  A.  to  P.,  who 
conveyed  the  same  to  K  B;  virtue  of  an  execution  upon  a  jadgment 
against  A.,  the  land  was  afterwards  dulysold  and  conveyed  by  tbe  sheriff 
toH. 

BM,  In  an  action  by  U.  to  recover  pOBscBsion  of  the  land,  that  the  act  of 
1876,  concemiog  tbo  wife's  inchoate  right,  did  not  apply,  and  that  the 
wife  of  £■  had  no  Interest  in  the  land  under  said  act.  KOdmrn  r. 
SMdctbtnt,  73  Ind.  137,  and  Mark  v.  MurpJa/,  76  lod.  534,  distinguished. 

From  the  Boone  Circuit  Court. 
C  8.  Werner,  for  appellant. 
F.  M.  GharBon,  for  appellee. 

"Woods,  J. — Complaint  by  the  appellant,  in  the  usual  form, 
for  the  recovery  of  possession  of  real  estate.  Besides  the 
general  denial,  the  defendants  Marcus  and  Margaret  Evans 
Sled  a  special  plea,  under  which  they  claimed  to  be  the  owners 
of  the  undivided  one-third  of  the  land  as  tenants  inoommou 
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with  the  plaintiff,  and  as  euch  entitled  to  poseeaaion.  The 
case  was  snbmitted  to  the  court  for  trial,  the  evidence  oou- 
sisting  of  ao  agreed  statemeDt  of  &ct8,  substantially  the  same 
as  are  alleged  in  the  special  plea,  that  is  to  say,  as  follows : 

On  the  3d  day  of  February,  1877,  Elias  Evans,  being  the 
owner  of  the  land  deaoribed  in  the  complaint,  subject  to  Uie 
lien  of  a  judgment  against  him,  conveyed  the  same,  his  wife 
joining  in  the  deed,  to  one  Edmund  Powell,  who,  with  his 
wife,  conveyed  the  same  to  the  said  Marcus  Evans.  After- 
wards, by  virtue  of  an  execution  issued  upon  the  judgment 
against  Elias  Evans,  the  land  was  levied  upon  and  duly  sold 
by  the  sherifi  to  the  appellant,  who  at  the  end  of  the  year  itom 
the  date  of  the  sale,  there  having  been  no  redemption,  received 
the  sheriff's  deed. 

The  appellees  claim  that  the  law  of  March  lltb,  1875,  Acts 
1875,  p.  178,  applies,  and  that  by  virtue  of  the  conveyances 
aforesaid,  the  inchoate  interest  of  the  wife  of  Elias  Evans  was 
transferred  to  the  defendant  Marcus,  and,  upon  the  consumma- 
tion of  the  sheriff's  sale,  became  a  vested  right. 

It  is  not  alleged  in  the  special  plea,  nor  stated  in  the  agree- 
ment of  &cts,  that  the  wife  of  Elias  Evans  was  still  in  life  at 
the  time  the  sheriff's  sale  was  made,  but,  laying  no  stress  upon 
this,  we  are  of  opinion  that  the  case  does  not  come  within  the 
act  referred  to.  That  act,  which  baa  in  a  number  of  instances 
recently  come  under  consideration,  has  received  an  interpre- 
tation much  broader  than  its  literal  terms,  but  there  is  no  case 
to  warrant  the  application  now  contended  for.  The  language 
of  the  Ist  section,  which  alone  is  material  to  the  question, 
is :  "  That  in  all  cases  of  judiciaJ  sales  of  real  property,  in 
which  any  married  woman  has  an  inchoate  interest  by  virtue 
of  her  marriage,  where  the  inchoate  interest  is  not  directed  by 
the  judgment  to  be  sold  or  barred  by  virtue  of  such  sale,  such 
interest  shall  become  absolute  and  vest  in  the  wife  in  the  same 
manner  and  to  the  same  extent  as  such  inchoate  interest  of  a 
married  woman  now  becomes  absolute  upon  the  death  of  the 
husband,  whenever,  by  virtue  of  said  sale,  the  legal  title  of 
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the  husband  in  aod  to  such  real  property  shall  become  abso- 
lute and  vested  in  the  purchaser  thereof,"  et«. 

The  following  is  the  argument  made  od  behalf  of  the  ap- 
pellees ; 

"  Can  the  appellant  aitquire  greater  rights  by  reason  of  the 
judgment  debtor's  wife  having  conveyed  her  inchoate  inter- 
est before  the  sheriff's  sale  than  be  would  have  had  if  such 
interest  had  never  been  conveyed  ?  Then  the  judgment  from 
its  incipiency  could  only  have  been  a  lien  on  the  husband's 
rights  in  the  real  estate,  and  never  did  attach  as  against  the 
wife's  inchoate  interest,  which  would  have  materialized  upon 
the  sale  by  the  sherifT.  It  may  be  that  such  one-third  inter- 
est did  not  come  into  existence  until  the  sale  occurred ;  and, 
even  if  it  did  not,  under  a  well  known  rule  of  law,  the  grantee 
is  entitled  to  all  subsequently  acquired  title  of  the  grantors, 
either  immediate  or  remote," 

The  fellacy  consists  in  an  apparent  misapprehension  of  the 
nature  of  a  wife's  inchoate  interest  and  of  the  effect  of  her 
joining  the  husband  in  a  deed  of  conveyance.  Her  right  is 
not  a  present  interest  in  the  land.  It  is  a  right  of  which  she 
can  not  be  deprived  ^;ain3t  her  will,  and  which  she  can  not 
herself  relinquish  except  by  joining  her  husband  in  the  exe- 
cution of  a  deed  of  conveyance ;  but  yet  her  interest  is  only 
an  inchoate  possibility,  contingent,  in  all  cases,  except  for  the 
law  of  1875,  upon  her  outliving  the  husband.  It  is  not  in 
and  by  itself  a  transferable  interest  {MeOormick  v.  Hunter,  50 
Ind.  186),  and  constitutes  no  diminution  of  the  husband's 
present  estate  nor  of  his  power  to  convey  to  another.  Her 
joining  in  the  conveyance  does  not  transfer  an  estate  beyond 
that  which  would  be  conveyed  by  the  deed  of  the  husband 
alone;  it  simply  bars  the  contingency  upon  which,  but  for 
her  joining  in  the  conveyance,  she  might  become  possessed 
of  a  vested  interest. 

The  law  of  1875  makes  this  modification  only :  It  does  not 
change  or  a£fect  the  present  character  of  the  wife's  interest, 
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nor  ch&Dge  the  mode  of  barriDg  it  by  joining  in  the  husband's 
deed,  nor  diminish  the  complete  estate  of  the  husband,  but, 
instead  of  leaving  the  inchoate  right  contingent  in  all  cases 
upon  the  wife's  outliving  the  husband,  provides  that  in 
^' eases  of  judicial  sales  of  real  property  in  which"  she  "hae 
an  inchoate  interest  by  virtue  of  her  marriage,"  "  such  inter- 
eat  shall  become  absolute  and  Vest "  in  her,  etc.,  when  the 
title  of  the  husband  shall  become  absolute  and  vested  in  the 
purchaser  at  such  sale. 

It  follows  that  the  conveyance  of  the  land  by  Ellas  E^uis 
and  his  wife  to  Powell  did  not  transfer,  hut  extinguished,  her 
inchoate  right;  or,  perhaps  to  speak  more  accurately,  it 
barred  thepossibility  of  the  right  becoming  an  absolute  vested 
one,  upon  the  contingency  either  of  survivorship  or  of  a 
judicial  sale  of  the  property. 

This  conclusion  is  not  inconsistent  with  the  decision  in 
Mark  V.  Murphy,  76  Ind.  634.  In  that  case  it  was  held  that 
a  mechanic's  lien,  arising  out  of  a  contract  with  the  husband, 
did  not  reach  or  affect  the  wife's  inchoate  interest,  and  that 
after  a  judicial  sale  and  conveyance  of  the  land  upon  a  fore- 
closure of  such  lien,  the  wife's  interest  became  absolute  and 
vested,  and  subject  to  sale  upon  a  mortgage  executed  by  her 
and  her  husband,  after  the  attachment  of  the  mechanic's  lien 
but  before  the  sale  of  the  laud  on  the  foreclosure  thereof. 

The  case  is  distinguishable  from  the  one  in  hand  in  this,  if 
in  nothing  else,  that  the  mortgage  did  not,  under  the  nile 
now  prevalent,  convey  away  the  title  of  the  husband,  but 
constituted  only  a  lien  upon  the  land,  and  her  joining  in  the 
execution  of  the  mortgage  did  not  bar  or  extinguish  her  in- 
choate interest,  but  simply  subjected  it  to  the  lien  of  the  mort- 
gage in  such  manner  as  that  it  was  liable  to  be  barred  by  a 
foreclosure,  sale  and  conveyance  under  the  mortgage.  It 
estopped  her  from  claiming  any  right  arising  out  of  her  in- 
choate interest  as  against  the  mortgagee.  The  land  having 
been  sold  and  conveyed,  by  virtue  of  the  mechanic's  lien,  be- 
fore foreclosure  bad  been  bad  of  the  mortgage,  her  inchoate 
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interest  which  she  had  held,  subject  to  the  mortgage,  theo  be- 
came an  absolute  vested  right,  though  still  subject  to  the 
mortgage,  in  the  execution  of  which  she  bad  joiued. 

The  sale  under  the  judgment,  in  the  case  before  ns,  cor- 
responds strictly  enough  to  the  sale  under  the  mechanic's  lien 
in  that  case ;  but  the  difTerence  between  the  cases  is,  that 
when  the  sale  Under  the  jtidgment  was  made,  Mrs.  Evans,  hj 
joining  her  husband  in  a  conveyance  of  the  land,  had  abso- 
lutely relinquished  and  barred  hei^  inchoate  interest ;  so  that, 
under  the  most  liberal  interpretation,  the  law  of  1875  was 
not  applicable  to  the  case. 

The  case  of  KeUAum  v.  Schiek^m,  73  Ind.  137,  is  a  strong 
one,  but  affords  no  support  to  the  judgment  of  the  circuit 
court'. 

Judgment  reversed,  with  costs,  and  the  cause  remanded 
with  instructions  to  grant  a  new  trial  and  to  sustain  the  de- 
murrers to  the  second  paragraph  of  the  joint  answer  of  the 
appellees,  and  to  the  first  paragraph  of  the  separate  answer 
of  Marcos  Evans. 


Jambb  v.  The  State. 


From  the  Monroe  Circnlt  Conrt, 

J.  R.  Eaat  and  IT.  H.  Eatl,  for  ■ppellant, 

D.  P.  Baidmn,  Attoraej  Oeneral,  S.  C.  Dmeaa,  Proaecutbg  Attonie;, 
U)d  W.  P.  Bogert,  for  the  State. 

Woose,  J. — The  appellaat  was  adjud^d  to  ^aj  a  fine  of  Gve  doUara  for 
Belling,  without  license,  intoxicating  lienor  in  a  qnantitv  leee  than  a 

Suart.  The  dispoted  point  in  the  case  is  whether  there  is  HafBcient  eri- 
ence  to  show  that  the  transaction,  on  which  the  proeecution  was  predica- 
ted. WM  a  sale,  the  appellant  contendinn  that  it  was  a  gift. 

Onr  judgment  is  that  the  finding  is  BUnported  by  sufficient  evideDce) 
sufficient,  at  least,  under  the  rales  applicable  to  the  conaideration  of  quet- 
tions  of  fact  by  thie  conrt. 
Judgment  sffinned,  with  casta. 


H" 


lemoriam. 


On  the  26th  day  of  May,  1882,  the  following  memorials  in 
regard  to  the  death  of  the  Hon.  Horatio  C.  Newcxjmb,  who 
died  at  Indianapolis,  Indiana,  on  May  23d,  1S82,  were  pre- 
sented to  the  Supreme  Court  of  Indiana : 

"  The  surviving  members  of  the  Supreme  Court  Commis- 
sion beg  leave  to  present  to  the  court,  the  following  memorial 
of  their  late  distinguished  associate,  the  HoK.  Horatio  C. 
Newcomb  : 

"  His  public  life  and  services  are  too  well  known  and  ap- 
preciatea  to  need  any  mention  here.  Appointed  a  member  of 
our  commission  in  April,  1881,  he  had  been  with  us  less  than 
a  year,  when  compelled  by  declining  health  to  abandon  our 
meetings,  but  in  that  brief  time  he  had  won  our  affection  by 
his  genial  and  kindly  nature,  and  had  secured  our  entire  ad- 
miration and  respect  by  his  ability  as  a  lawyer  and  a  judge. 
He  was  a  remarkably  sound,  clear-headed,  sagacious  man ;  we 
shall  miss  his  valuable  aid  in  the  discharge  of  our  duties ;  we 
shall  miss  his  attractive  companionship.  Wc.mourn  his  loss, 
but  we  remember  that  he  died  in  the  midst  of  his  usefulaess, 
an  honor  to  his  profession  and  to  this  court.  "We  ask  that 
this  tribute  to  his  memory  be  placed  upon  the  record  of  the 
court.  "  George  A.  Bicknell,  C.  C 

"  John  Morris, 
"  William  M.  Fkankuk, 
"  James  I.  Best." 

Memorial  of  the  Indianapolis  Bar  Association,  presented  by 
HoNa.  J.  W.  Gordon,  L.  Rowland,  O.  B.  Hohd  and  A.  C. 
Harris,  committee,  and  address  of  Judge  B.  K.  Elliott  : 

"Horatio  Coolby  Newcomb  was  bom  at  Wellsboro,  Pa,^ 

on  December  20th,  1821,  and  died  at  Indianapolis,  Ind.,  on 

May  23d,  1882.    He  commenced  the  study  of  the  law  in  1841, 

and  was  admitted  to  the  bar  of  the  Supreme  Court  of  this  State 

(601) 
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in  1844,  He  commeDCed  the  practice  of  his  profession  in  ibe 
town  of  Vernon,  but  in  1846  he  removed  to  Indianapolis,  and 
entered  into  partnership  with  Ovid  Butler,  one  6(  the  most 
eucceaefiil  lawyers  of  that  day  in  central  Indiana.  Since  1846, 
with  the  exception  of  a  few  years  in  which  his  talent  for  gen- 
eral politics  and  his  vigurous  pen  led  him  into  the  editorial 
chair  of  the  Indianapolis  Journal,  his  life  has  been  spent  at  the 
bar,  on  the  bench,  or  in  some  responsible  ofGcial  position. 
For  five  years  he  wtis  one  of  the  judges  of  th*  Superior  Court 
of  Marion  county,  and,  after  retiring  from  that  bench,  he  re- 
sumed, so  far  as  his  health  permitted,  the  practice  of  the  law, 
and  continued  it  until,  in  1881,  he  was  appointed  one  of  the 
Commissioners  of  the  Supreme  Court,  which  position  he  held 
at  his  death. 

"  Judge  Newcomb  was  a  man  of  clear  mind,  great  indostiy 
and  perfect  integrity.  His  grasp  of  a  question,  while  perhaps 
slower  than  that  of  some  of  more  than  ordinary  brilliancy  of 
perception,  was  firm,  comprehensive  and  just.  The  whole 
position,  with  all  its  lights  and  shades,  would  open  before  him 
as  a  result  not  alone  of  his  mental  power,  but  of  his  unfla^ing 
industry  as  well.  The  subject  of  his  thought  was  taken  op, 
not  to  be  laid  down  until  mastered  and  a  conclusion  reached. 
His  honesty  of  mind  and  his  moral  principles  were  such  that 
he  never  shrank  from  a  conclusion  because  it  was  distastefiil 
or  unexpected.     A  conviction  became  with  him  a  motive. 

"As  a  lawyer,  he  was  candid  with  his  client,  laboriousand 
untiring  in  his  client's  cause,  honest  with  the  court,  and  suc- 
cessful beyond  the  average  of  the  bar. 

"As  a  judge,  he  carried  to  the  bench  all  the  industry  which 
distinguished  him  in  his  legal  practice,  and  a  ripened  intellect, 
a  clear  judgment  of  the  human  motives,  an  impartiality  which 
could  never  be  doubted,  and  a  knowledge  of  a£&irs  without 
which  a  judge  must  always  &il  in  the  estimation  of  the  pro* 
fession.  His  conduct  toward  the  bar  was  of  a  nature  which 
,  the  natural  justice  of  his  character  could  not  fail  to  produce. 
Courteous  to  every  one,  careful  not  to  give  unnecessary  of- 
fence, he  sought  to  preserve  the  rights  of  all  suitors  as  things 
not  to  be  disposed  of  in  whim  or  irritation. 

"  In  legislative  aSairs  he  was  noted  for  the  same  personal 
characteristics.  While  the  opponents  of  the  party  to  which 
he  was  attached  might  dispute  the  policy  he  fevored,  his  vigor, 
his  tact,  his  honesty  of  purpose,  his  true  patriotism  never 
were  questioned. 

"As  a  citizen,  his  life  was  quiet  and  adorned  with  the  vir- 
tues of  the  Christian  character.     Domestic  in  his  tastes  and 
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habits,  he  vas  the  center  of  aa  affedionate  fiunily  group,  and 

abounded  in  personal  Mendships. 

"  By  his  death  the  State  has  lost  &  &ithiiil  public  servant, 

the  bench  a  just  judge,  the  bar  an  honest  man,  and  his  ^mil^ 

a  devoted  husband  and  &ther. 

"JOSHUA  G.  Adams,  F.  Band, 

"W.  A.  Kbtcham,  W.  Q.  Gbesham, 

"C.  C.  HiNES,  John  Mohbis." 

Kemarks  of  Judge  Elliott  oa  presenting  the  memorial  to 
the  Bar  Association  of  Indianapolis : 

"  Mb.  Chaibman — For  more  than  thirty  years  Hobatio 
C.  Newoomb  occupied  a  high  place  in  the  anectious  and  con- 
fidence of  our  people.  Confidence  ^vas  never  more  worthily 
bestowed.  Entrusted  with  many  public  offices,  he  was  &ith- 
ful  in  all.  A  purer  public  and  private  life  than  hie  no  man 
ever  lived.  It  is  spotless  in  its  spiritual  purity.  His  earn- 
est, strong  nature  made  him  sometimes  a  fierce  political  com- 
batant, and  involved  him  in  hot  and  angry  controversies,  but 
yet  against  his  integrity  and  honor  no  word  was  ever  ut- 
tered. The  bitterness  of  partisan  strife  did  not  attack  his 
integrity;  that  passed  unchallenged,  because  impregnable. 
His  opponents  never  questioned  his  motives,  however  much 
they  condemnecl  his  j  ndgment.  Judge  Newoohb  was  a  man 
of  strong  convictions.  He  was  for  the  right,  as  the  right  seemed 
to  him,  with  all  the  intense  earnestness  of  a  great  soul.  When 
he  had  deliberately  reached  a  judgment,  whether  in  matters 
of  religion,  politics  or  law,  he  adhered  to  it  with  unyielding 
firmness.  And  yet,  so  admirable  were  his  qualities  of  mind 
and  heart,  he  was  neither  a  &Datic  nor  a  bigot.  Firm  in  adher- 
ing to  his  own  conception  of  right,  his  enlightened  and  charita- 
ble mind  made  him  careful  of  the  nghts  of  others.  His  own 
judgment  he  obeyed,  that  of  others  he  respected.  He  was 
modest,  yet  not  timid.  He  was  courageous  in  the  avowal  of 
bis  opinions,  and  bold  in  maintaining  them.  He  was  an  ag- 
gressive debater  on  the  hustings,  in  the  legislative  halls,  and 
in  the  forum.  Of  his  own  merits  and  powers  he  was  not  suf- 
ficiently appreciative ;  he  rated  them  &r  below  their  value. 
Had  he  been  more  of  an  egotist,  he  would,  I  believe,  have  at- 
tained a  much  higher  position  than  he  did;  but,  after  all, 
there  was  a  noble  simplicity  in  his  character  that  was  greater 
honor  than  any  oiBce  could  have  conferred. 

"  In  his  friendships.  Judge  Newcomb  was  warm  and  sin- 
cere. He  made  new  friends  less  readily  than  many,  but  he 
never  lost  any  old  ones.     Many  have  been  more  demonstra- 
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tive  in  their  friendship  than  he,  lew  more  constant  and  sin- 
cere. He  was  slow  to  make  friends,  but  strong  to  keep  them. 
His  manner  was,  I  am  told,  somewhat  cold  and  distant.  I 
can  not  recollect  that  it  ever  seemed  so  to  me.  If  it  ever 
did,  long  years  of  close  friendship  and  intercourse  havedriveo 
the  impression  from  my  mind.  For  these  many  years  ne  has 
seemed  to  me,  what  in  truth  he  was,  a  man  of  keen  sensibili- 
ties, of  warm  emotions  and  affectionate  nature.  He  was  ten- 
der and  kind,  although  sometimes  stern  and  almost  harsh. 
He  heartily  hated  a  wicked  act,  and  as  heartily  believed  in 
vigorously  punishing  the  evil-doer.  Dishonesty  and  shuffling 
in  Dusiness,  in  politics  or  in  judicial  proceedings  aroused  his 
indignation  and  produced  a  storm  of  invective  that  was  al- 
most terrible.  Yet  he  was  not  a  hard  man ;  there  was  really 
not  a  bit  of  flint  in  his  nature.  His  sympathies  were  easily 
.  aroused.  He  was  as  tender-hearted  as  a  woman,  and  the  snf- 
fering  and  distressed  found  in  him  a  benefactor  and  a  friend. 

"  Judge  Newcoub's  mind  was  powerful  and  massive.  It 
was  solid,  not  brilliant ;  but  still  there  were  rich  veins  of  hu- 
mor which  oftentimes  made  his  mental  productions  snap  and 
sparkle.  His  perceptive  faculties  were  unusually  strong  and 
vigorous.  His  mental  vision  was  penetrating  and  far-seeing. 
He  saw  through  the  crust  to  the  substance,  and  he  saw  not 
one  side,  hut  all  sides.  His  intellectual  grasp  was  broad  and 
strong;  it  took  up  many  things,  took  strong  hold  of  them, 
and  retained  them  until  they  were  examined  from  many  sides. 
This  great  analytical  power  enabled  him  to  arrange  and  ad- 
just the  different  parts  of  an  involved  and  difficult  question 
BO  that  it  could  be  readily  understood  and  fully  mastered. 
He  was  too  intensely  in  earnest  to  care  much  for  the  graces 
of  oratory.  It  must,  indeed,  be  owned  that  a  lack  or,  per- 
haps, defect  of  imagination  prevented  him  from  ever  becom- 
ing, in  the  highest  sense,  an  orator  or  an  advocate.  If  he 
never  attained  great  eloquence,  he  al\vays  spoke  well,  and 
with  the  strength  of  a  logician.  If  be  was  not  brilliant,  he 
was  solid.  If  he  did  not  charm  by  the  graces  of  his  style,  he 
always  talked  common  sense.  He  never  mistook  the  &lse  for 
the  true  eloquence.  Like  all  earnest  men  he  hated  shams.  A 
sham  was  a  sham  to  him  whether  in  advocacy  or  elsewhere. 

"  Horatio  C,  Xewcomb  possessed  in  an  eminent  d^ree 
the  qualities  of  a  great  judge.  Above  all  things  else  was  his 
sterhng  honesty.  He  loved  feir  play.  No  suitor  ever  received 
less  than  that  at  his  hands.  He  was  singularly  free  from 
passion  or  prejudice.  His  judicial  judgments  were  the  prod- 
ucts of  an  unbiased  mind ;  nothing  warped  it.     He  gave  to 
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every  case  a  iull  and  impartial  coDsideration ;  no  infiuence 
turned  him  from  the  path  of  duty.  It  often  seemed  to  me 
that  such  was  the  character  of  his  mind,  and  such  his  habits 
of  thought,  that  he  could  not  have  turned  aside  if  he  would. 
His  \faa  a  trained  legal  mind.  His  logic  was  severe.  His 
premises  were  assumed  only  after  careful  investigation,  and, 
once  established,  his  conclusions  were  inevitable.  It  was  a 
well  stored  mind.  Its  stores  were  not  of  cases,  but  of  prin- 
ciples. His  opinions  are  models  of  pure,  clean  and  vigorous 
judicial  style.  They  are  not  wanting  in  elegance,  and  they 
are  rich  in  pure  idiomatic  Englisb. 

"The  hand  that  penned  tbese  opinions  will  write  no  more. 
The  great  .Judge,  in  whose  decrees  there  is  never  error,  pro- 
nounced the  judgment  which  has  taken  from  ua  our  brother 
and  our  friend.  We  feel  sure  that  at  the  b&r  of  that  last  Grand 
Assize  our  brother  will  appeSr  without  fear,  for  through  all 
the  years  of  bis  life 

"  He  hax  kept 
The  whiteness  of  hie  soul." 

Upon  the  presentation  of  tbe  memorials,  it  was  ordered  by 
the  Court,  that  they  be  spread  upon  tbe  record;  and,  as  they 
are  so  ftill  and  just  that  nothing  remains  to  be  added,  they 
are  accepted  as  tbe  expression  of  the  court's  appreciation  of 
the  Doble  life  and  character  of  Judge  Newcomb,  and  of  the 
sincere  sorrow  of  its  members  for  the  great  loss  sustained  by 
his  death. 
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ACCEPTANCE. 

See  CoNTBAcr,  1. 

ACTION  TO  QUIET  TITLE. 

See  CiTT ;  Pleadino,  4 ;  Sbebitf's  Sale,  I ;  Taxes,  13. 

ADMINBTRATOa 

See  Cosia,  2 ;  Decedemtb'  Estatkb,  1. 

ADMISSION. 

See  PsouisaoBY  Note,  13. 

AFFIDAVIT  AND  INFOBMATION. 

See  CoDfiMAi.  Lav,  12. 

AOENT. 

See  BAREBrPTcr;  CamiKAi.  Law,  17,  18;  Foskeb  Adjitdicatiox,  t; 

ImuBAircx,  11 ;  Principai.  and  Aoemt  ;  Bahaoax^  1  to  4 

AGREEMENT. 


ALIMONY. 

See  DrvoBCE. 

ALTERATION. 

See  FosMXB.  Aiufdicatioii,  2;  FKomaeoxT  Note,  9,  7,  9, 10. 

AMOUNT  IN  C0NTR0VEE8T. 

See  JcsncE  of  the  Peace,  2tai. 

AMOUNT  OF  RECOVERY. 

See  New  Tbiai,  1. 

AMENDMENT. 

See  AiTACBiaEHT,  5. 

ANIMAL. 

See  Neouoehce,  4;  Raileoad,  8. 

ANNEXATION  TO  CITT. 

See  Taxes,  17. 

ANTENUPTIAL  CONTEACT. 

Bee  DivoBCE,  2. 
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APPEAL. 
See  Cbucinai.  Law,  16;  Dkainaoe;  Fes  amd  Salarhb,  2;  Justice  or 
TKE  Peace,  4;  FKAcncB,  3,  4;  Bailboad,  6;  Sufebior  Couris; 

SOPKEKE  COUBT,  24,  2S. 

1.  Arfio. — ExeeiUion. — In  an  appeal  to  the  Supreme  Court  \tj  A.  from  s 
judgment  refusing  to  qua«b  an  execution  against  A.  and  B.,  on  the 
motion  of  A.,  it  is  not  neceoaar^  to  make  B.  a  partj. 

MeAttialer  t.  .Safe,  a:  rd.,  SSS 

2.  Same. — lime. — Aigi^maili^ErTon. — Ad  spiieal  from  a  judgment  over- 
mling  a  motion  to  qoaah  an  execution  maj  be  takco,  ana  is  in  time 
if  token,  within  a  year  from  the  time  of  overruling  the  motion ;  and  in 
Buch  case  the  record  is  coDclusive  as  to  the  time,  and  can  not  be  con- 
tradicted hy  answer  to  the  aaaignment  of  errors.  lb. 

APPEAL  BOND. 
ApproeaL — Waivtr. — Oon^iiami. — iVineipa^  and  Surety,— The  approval  of  an 

t  the  penalty  was 
.  . .      ,  ]  the  time  fixed  t^ 

the  court,  that  the  approval  of  the  eecuriC;  b;  the  court  was  waived, 
and  that  proceedings  were  stayed  on  the  judgment  duriiu  the  pen- 
dency of  the  appeal,  is  sufficient  on  demutrer.    Scaler  v.  .deuMnr^  liS 

APPEARANCE. 

Bee  AiTACHHEirr,  1,  4. 

APPRAISEMENT. 

See  OCASDIAIT  A)n>  Ward,  1 ;  Shbbiff's  Sale,  3,  4,  20. 

ABBITR.4TI0N  AND  AWARD, 

1.  Raiiiee. — Motion  Jar  tfew  Trial — Eceeplione, — Under  the  statute  of  Feb- 
mary  3d,  ISS2,  relative  to  arbitrations  and  umpirages  (sections  S30 
to  8-^,  B.  S.  1881),  a  motion  for  a  new  trial  is  not  contemplated  or 
provided  for,  but  the  proceedings  are  summary,  and  the  proper  mod« 
*_^  _^__ — !-. «: —  f^_  i.1 —  □ n — . ._  1 "ptions. 

r.  ChuUer,  S4S 

2.  iSkm. — SlaMory  Arbitration. — Caps  i^  Award. —  Waker. — In  a  statutory 
arbitration,  the  general  rule  is  tnaC  it  is  necessary  to  the  validity  of 
the  awaid  that  a  copy  thereof  should  be  delivered  to  each  of  the  par- 
ties thereto,  or  left  at  his  last  and  usual  place  of  reeidence,  by  one  of 
the  arbitrators,  within  the  time  limited  by  law;  but  it  b  competent 
for  either- of  the  parties  to  waive,  either  expressly  or  impliedly,  the  de- 
livery of  a  copy  of  the  award  to  himself,  and  sncn  waiver  will  validate 
the  award  as  to  him,  on  that  ground.  lb, 

3.  Same. — CbsCi  c^  ATitilratiim. — Esidenec — 5uprene  Cbiirl. — iVnumption. — 
When  the  statement  of  the  costs  of  arbitration  is  offered  in  evidence 
and  is  objected  to,  on  the^nnd  that  the  costs  were  not  ascertained, 
estimated  and  returned  with  the  award,  and  the  ground  of  objection 
is  not  apparent,  nor  shown  to  be  true  in  fact,  the  Supreme  Court  can 
not  say,  that  the  trial  court  erred  in  overruling  the  objection  and  ad- 
mitting the  statoment  in  evidence,  and  will  therefoiQ  presume  that  the 
miing  of  the  court  was  not  erroueous.  lb, 

ABREST  OF  JUDGMENT. 
Bee  Draihaoe,  % 
ASSIGNMENT. 
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ASSIGNMENT  OF  ERROR. 
8«e  Afpbaz.,  2 ;  Judokent,  6 ;  Sitperiob  Cocbtb,  1 ;  BCPBEHB  OoOBT,  1, 

7,  le,  25. 

1.  Praeliee. — Demurrer. — Where  the  record  shows  the  Bustaioing  ol  de- 
murreTB  to  different  snBirerB,  an  assignment  that  the  court  erred  in 
sustaiaing  the  demuiTer  to  theaniiiTer  is  too  indefinite.  The  partica- 
lar  answer  intended  should  be  designated.  Boiia  t.  ^ftmsMtu,  93 

2.  Staae, — Nea  IHoL—Causes  for  a  new  trial  can  not  be  assigned  as  ti- 
ror.     The  proper  assignment  is  upon  the  overruling  of  the  motion  for 

3.  Supreme  Ontrt. — iVadtse.'—Matters  constituting  causes  for  a  new  trial 
do  not  constitute  proper  oBsigninents  of  error,  and,  if  aasiKned  as  in- 
dependent errorB,  preeentno  question  for  the  derision  of  the  SnpreDw 
Conrt.  Bamtry  v.  RtuhviBe,  etc,  O.  B.  Cb^  S9i 

ATTACHMENT. 

1,  OomuAee. — Aj^tanmot. — Summon».—Oaiiiimumoe. — A  motion  by  a  aar. 
nishee  to  set  aside  the  service  of  summons  upon  him  comes  too  late 
after  the  garnishee  ban  submitted  to  a  rule  to  answer  and  sfreed  to  a 
continuance  of  the  cause.  BaUinort,  etc.,  R.  R.  Co.  v.  3ln^,  14 

%  Same, — BeeoFd. — Supreme  Ontrt. — Unless  the  motion  hj  a  Kamishee  to 
set  aside  the  service  of  summons  upon  him  is  contained  in  a  bill  of 
exceptions,  it  is  not  properly  in  the  record.  It. 

3.  Same. — fUadxng. — Rt^y. — Mimomer. — To  an  answer  by  a  garnishee, 
that  nearly  four  years  after  the  service  of  summons  upon  him,  the 
plaintiff  had  amended  his  affidavit  of  Kambhment  by  striking^  ont  ol 
the  name  of  the  principal  defendant  Jonathan,"  and  inaerting  in- 
stead the  name  "  Johnson,"  and  that  before  said  amendment  the  gar- 
nishee had  fully  paid  said  "  Johnaon,"  without  notice,  etc.,  it  was 
replied  that  the  principal  defendant  was  as  well  known,  at  the  com- 
mencement of  the  snit.  by  the  name  "  Jonathan  "  as  "  Johnson,"  which 
was  well  known  by  the  Kamishee  before  he  paid  said  "  Johosoii-" 

Bdd,  that  the  reply  was  good  on  demurrer.  Ih. 

4.  Sanu. — JVac(ice.—Bo7id.— Objection  by  gamiahee,  after  appearance  of 
the  prindpal  defendant,  to  the  aCtacnment  bond,  can  not  be  enter- 
tained.   The  bond  is  sufhcient  if  signed  by  the  surety  only.  lb. 

b.  Same. — jlmendniMC.— The  amendment  of  the  original  afildarit  and  nn- 
dertaking  in  attachment,  without  objection  by  the  principal  defraod- 
ant  who  appears,  is  not  a  matter  to  which  a  garnishee  can  make 
objection.  Ih. 

a.  Same.—Nan-Bendeniee  (^  D^endaaL — The  non-reeidenee  of  the  principal 
defendant  in  attachment,  as  a  ground  for  attachment,  if  not  questioned 
by  him,  is  not  an  issue  as  between  the  plaintiff  and  garnishee,  npon 
denial  oy  the  latter  of  indebtedness  to  tne  principal  defendant      Ih. 

7.  Same. — The  correction  of  a  misnomer  of  the  principal  defendant  in 
attachment,  where  he  appears,  ddes  not  vitiate  the  proceedings  againvt 
Uie  garnishee,  nor  lessen  the  protection  which  the  proceedings  would 
otherwise  aSbrd  the  latter  against  the  former.  lb. 

i.   Same. — Jtidmneat. — QMtt.-:- Where  the  garnishee  Is  fonnd  to  be  indebted 
to  the  principal  defendant  in  a  sum  sufficient  to  pay  the  i)laiiiti&  and 
the  coats,  it  is  not  error  to  adjudge  costs  against  the  garnishee.        lb. 
ATTORNEY. 
See  DrvoBCE,  2 ;  If jukction  Bond  ;  PBOfciPAi.  and  Aokht,  3 ;  Shbbifp,  2. 
JfegUgeaee.-~-Jiidgmtnl. — Complaint. — A  complaint  by  a  client  af^instan  at- 
torney, averring  that  npon  a  note  in  his  hands  for  collection,  contain- 
ing no  waiver  of  appraisement  laws,  his  attorney  obtained  a  judgment 
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-with  guch  WBtTer,  in  consequence  of  which  the  propert;  of  the  debtor, 
worth  $3,000,  wag  sold  for  $306,  leaTiDg  the  debtor  insolTent  snd  $1,200 
of  the  Judgment  unHatisfied  and  worthless,  and  that,  if  the  judgment 
had  been  without  the  waiver,  the  property  sold  would  have  yielded 
enough  Ui  satisfy  the  judgment,  is  insufficient  on  demurrer. 

Sieklen  t.  Feanon,  4^7 
ATTORNEYS'  FEES. 
See  DivoRc^  2;  Imjunctioh  Bo>ri>,  2. 
ATTORNEY  GENERAL. 
8e«  County  Clekk,  2,  5. 
AUTHENTICATION  OF  FOREIGN  BTATUTEa 
See  Evidence,  6. 
BAIL. 
See  Cbiminal  Lat,  8. 
BAILMENT. 
See  Babxritpici. 
BANKRUPTCY. 
Faaaary  DtbL — Ditekarge. — Faelor  or  Ooiamimoit  SferdumL — BaSment. — Tha 
obligation  of  a  factor  or  commission  merchant  to  his  principal  for  the 
proceeds  of  goods  sold  is  not,  under  the  bankruptcy  law  of  1807,  a 
fiduciary  dc£t,  and  is,  therefore,  discharged  by  a  discharge  in  bank- 
ruptcy. Dit  PM  t.  Btdc,  m 
BASTARDY. 
Bee  Rew-Evm  Bail. 
—SrtaA, — Failurt  lo  lUpleiy.—JndgmenL — la  bastardy  the  de- 

It  entered  into  the  usual  recogniiance  to  appear  and  abide  the 

judgment.    The  cause  was  afterwards  compromises  by  agreement  be- 
tween the  putative  father  and  the  mother,  bv  the  payment  of  a  snm 
of  money,  and  a  stipulation  for  a  jadgment  for  a  certain  sum,  payable 
as  the  court  should  direct,  to  be  replevied.    Judgment  was  acconlin^ly 
entered,  therelatrii  acknowledging  in  court  that  satisfactory  provision 
had  b«en  made  for  the  support  of  the  child. 
Sdd,  that  a  failure  to  replevy  the  judgment  was  not  a  breach  of  the  con- 
dition of  the  recogniEance.  J^  T.  &aU,  fz  reL,  4^S 
BILL  OF  EXCEPTIONS. 
See  ATTACHicEin',  2 ;  Evidence,  6,  7 ;  Supreue  Coubt,  S. 

1.  Andice. — Midiaufor  Ifeu  lUtd. — The  motion  for  a  new  trial  and  ex- 
caption  to  the  mling  thereon  may  be  made  a  part  of  the  record  by  a 
bill  of  ezceptinni.  Sle^  v.  Cbmpton,  171 

2.  Same. — SeaoomjJier's  Beport  of  Evidenee.-^A.  stenographic  report  of  the 
evidence,  embodied  in  a  bill  of  exceptions,  followed  by  a  statement 
that  that  was  all  the  evidence  given  in  the  cause,  shows  the  evidence, 
though  it  do  not  appear  that  the  stenographer  was  sworn.  lb. 

S.  Supreme  OmH.—IUeord.— Filing  o^  Bifi  of  Eieeptumi.—VfheK  time  is 
given  beyond  the  term,  in  which  to  prepare  and  file  a  bill  of  excep- 
tions, the  record  must  affirmatively  show  that  it  was  not  only  signed 
\iatfiUd  within  the  time  limited,  or  it  will  not  be  considered  by  the 
SnpremeCourt  as  constituting  a  part  of  the  record.  I>tmn\.Hvii>de,4li'J 

4.  Doeumenliiry  Evidenee.^lji  order  to  present  a  question  to  the  Supreme 
Court  concerning  the  refunal  to  admit  documentary  evidence,  the  doc- 
uments rejected  must  appear  ia  the  record  by  bill  of  exceptions. 

Langoir  v.  SmitA,  435 
Vol.  81.— 39 
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BILL  OF  PABTICULABa 
See  JcsricE  of  the  Pg&ce,  3. 
BONA  FIDE  PURCHASER. 
See  JvDaxesr,  3,  4;  Pbomimory  Note,  9. 
BOND. 
See  Appeal  Boitd;  Attachment,  4,5;   Bastabdt;  Cootb,  2;  CocirtT 
Clerk;  Cbimisal  Law,  8;  Uuabdian  amd  Ward,  I  to  5,  8;    Ik- 
jcKCTios  Bond-  Justice  of  the  Peace,  1,  5;  PLBADoro,  9;  Sheb- 
iff:  Specific  Perforkance;  Township  TBiwrm:,  4  to  7 ;  Vekdob 
Am>  PuHCHAiSEB,  3. 

BRIEF. 

See  SupBEHB  CouBT,  13. 

BURDEN  OF  PROOF. 

See  Iksamity,  4. 

BUBGLABY. 

See  Crihimal  I'AW,  15. 

CASES  DISAPPROVED,  DISTINGUISHED  AND  OVEERCLED, 

1.  Didum  in  Moore  v.  State  ex  rel.,  &S  lad.  360,  u  to  repeal  of  statute  by 
inaplicAtton,  disapproved.  Oarr  v.  Slaie,  tx  rtL,  S4i 

2.  Ketchum  v.  Scbicketanz,  73  Ind.  137,  and  Mark  v.  Murphj,  76  Ind. 
534,  as  to  wife's  inclioate  interest  in  real  eetate,  under  section  2508, 
B.  8.  1981,  distingiuiabed.  Hvdam  v.  £k»u,  S9e 

3.  Olidewell  t.  Spaii^h,  26  Ind.  319,  that  a  jodgment  of  a  competent 
court  valid  upon  its  face  is  not  piima  facie  aafficient  to  support  a 
judicial  sale,  OTerruled.  Woolai  v.  iUxtafdler,  SOS 

4.  Jones  v.  ThomM,  8  Blackf.  428,  as  to  the  right  of  a  tenant  to  crops  on 
laud  sold  on  execution  or  morlg;age  lien,  distinguished. 

Htarnhn  v.  Fanaera  Bant,  t49 
CATTLE-PITS. 
See  Railhoads,  7. 
CHANGE  OF  VENUE 

See  Practice,  12. 

CHATTEL  MORTGAGE. 

See  iNSANiTy,  3,  4;  Pabtkebship. 

1.  BiKor^/aig. — Itme. — The  time  within  which  the  statute  leqaire*  a  diat- 
tel  mortage  to  be  recorded,  R.  S.  1881,  section  4913,  is  computed  i^ 
exclnding  the  daj  on  which  it  was  executed  and  inclndine  that  on 
which  it  was  lecorded.  ToveU  t.  ^ilbaeg,  IS4 

2.  Indantufymg  S^igaget. — Prwritii. — Of  two  indemnifying  mortgage* 
that  flnt  executed  and  recorded  in  the  prior  lien. 

MeFadAm  t.  H<^mt»,  4S9 

3.  iSbme. — Comenioa. — The  holder  of  a  senior  mortgnKC  may  maintain  id 
action  against  the  holder  of  a  junior  mortgage  for  a  conversion  of 
the  mortgaged  goods.  lb. 

4.  Same. — Damagti. — The  purchaser  of  mort^gcd  property  tskee  it  sub- 
ject to  the  mortgage,  and,  if  he  convert  it,  he  is  liable  to  the  mort- 
gagee for  its  value,  not  exceeding  the  amount  due  on  the  mortgage.   /A 

5.  Same. — Fhmd.—Epidence. — Supreme  Court. —  Verdirt. — Where,  in  snch  a 
esse,  the  evidence  shows  actual  notice  of  the  mortgage,  and  that  the 
moitgagor  was  permitted  to  remain  in  possession  of  the  goods  and  sell 


CIRCUIT  COUETS. 
See  IhtADjAOE ;  Fees  asd  Salaries,  2;  Justice  of  the  Peace,  4. 

1.  A^ouraed  jftrm*. — EeoMin  for  Aiijcammcni. — Bepeat  of  ^atuU. — SUtitiU 
CoMlraed. — The  act  of  March  Tth,  187T,  rt^rnioK  adjourned  terms. 
Acts  1877,  Reg-  8eea.,  page  28,  repealed  the  act  of  Pebruar;  12th,  IS-^o, 
B.  a  1881,  section  1333,  bat  not  section  793,  2  R.  S.  1876,  p.  313,  R.  8. 
1881,  section  1332.  Wtuher  v.  AUenteiUe,  etc,  T.  P.  Co.,  78 

2.  Samt. — /uriKtierioTi. — An  order  No»embor  6th,  1878,  reciting  that  the 
October  term  would  expire  b^  limitation  November  9th,  1878,  leaving 
business  pendine  and  undisposed  of  far  want  of  time,  appointing  an 
adjourned  term  for  Monday,  November  11th,  1878,  and  directing  pub- 
lication, supplemented  bv  a  like  order  November  9th,  1876,  and  due 

Sroof  ol  the  publicatioD  of  a  cop7  of  the  order  ia  a  designated  papei^ 
lovember  Tth,  1878,  show  a  substantial  compliance  with  the  statulee, 
and  that  the  court  meeting  Monday,  November  11th,  1S78,  had  iuris- 
dlction  of  parties  appearing  without  objection,  and  of  die  BUD]ec^ 
matter  of  their  cause  tried  before  a  jury.  lb. 

CITY. 

See  Nbguoence,  1 ;  Taxes,  6, 15,  17, 

1.  Strtel  Amaanent. — Sale  Under  Prte^—MiadeeorMon. — Midahe. — Attitm 
la  <iaiet  Tiae.—Ev«im!e.-—Vad.eT  the  statute,  R.  S.  18S1,  sec.  3166,  a 
city  clerk  has  no  authority  to  issue  a  precept  for  the  collection  of  an 
assessment  for  a  street  improTement  without  an  order  of  the  council, 
and  a  sale  under  it  ia  absolutely  void ;  and  in  a  suit  by  a  parchaser 
under  a  precept  against  lot  20,  to  quiet  his  title,  a  record  of  the  coun- 
cil ^roceedin^,  showing  a  precept  ordered  against  lot  52,  ia  not  ad- 
missible, nor  IS  parol  evidence  admissible,  showing  that  the  oouucil 
intended  to  order  the  precept  against  lot  20.         Langohr  v.  Smith,  4BS 

2.  Samt. — Dttd. — RealaU. — Where  the  evidence  aliunde  shows  recitals  In 
a  deed  executed  pursuant  to  a  sal6  under  a  precept  for  the  coUection 
of  an  aaseaament  for  street  improvements  to  be  false,  the  recitals  can 
Bot  ba  deemed  to  be  true.  Ih, 

COLLATERAL  ATTACK. 

See  JuDOHENT,  S. 

COMMISSION  MERCHANT. 

See  Baitkruptct. 
CONDITION  PRECEDENT. 
See  CoNTaAcr,  6;  IiianRAKCK,  1. 
CONSIDERATION. 
See  Comnr  Obdeb,  1;  Decedecttb'  Estates,  3;  Phoubboby  Note,  8; 
Real  Estate,  Aciiom  to  Bbcoter,  4;  Vendob  and  Pdbchasbb,  3. 
CONSTABLE 
Bee  Cbucinal  Law,  8 ;  Becoqmizaiige,  S. 
CONSTITUTIONAL  LAW. 
].    3?iMieatv>n  oflMmquait  Tax  lAtL — Fca  aitd  Salana. — Sepedr^  SlaluU, 
—Section  28  of  the  fee  and  salair  net  of  March  Slst,  1879,  Acts  1879, 
p.  130,  fixing  the  price  for  publishing  delinquent  tax  lists,  is  embraced 
within  the  title  of  the  act  and  is  constitutional,  and  repeals  tbat  clause 
in  section  3  of  the  act  of  March  21st,  1879,  Act*  1879,  p.  199,  in  rela- 
tion to  such  publication.  ^iHsra  v.  Soortf,  Oc,  1S5 
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2.  Construdiimq/Slatttla. — Leffidaiive  I^xKr.— Supreme  Oowt— The  I^wU- 
tive  Buthorit;  of  the  Stute  is  Tested  in  the  Qeneral  A«Bemb)T,  whose 
power  is  supreme  and  sovereign,  and  is  Bubject  to  no  restrictions  ex- 
cept such  as  are  imposed  b;  the  State  and  r  edemi  oonstilutioai,  and 
the  laws  and  treaties  made  by  and  under  the  Federal  OovernmeDt; 
and,  in  conaidering  the  conatittitionality  of  an  act  of  the  Genenl  Aa- 
sembtj,  it  is  the  uniform  rule  of  the  Supreme  Court  to  constnie  and 
interpret  its  provUioDs,  if  it  can  be  done,  in  such  manner  as  to  sas- 
taia  and  not  defeat  the  law  in  question.  ileConua  t.  Knu/,  3^ 

3.  Same. — ImpeadtmeM  or  SemoBol  r^  Fubiie  O^een. —  Vohmlary  or  Babitaal 
Iniioiaaiioa, — Sections  T  and  8,  of  article  6,  of  the  State  constitution, 
should  be  construed  tugethcr,  and,  thus  construed,  ther  authorise  tbe 
General  Asaembl;  to  provide  by  law  for  the  impeachment  or  rexnoTal 
from  office  bf  nounty,  township  or  town  officers,  for  crime,  incapacitv  or 
nwligence.  Therefore,  the  act  of  March  11th,  1875  (section  601%  B.  8. 
1881),  providine  for  the  remoTal  from  office  of  any  public  officer,  for 
voluntary  intoiicatioo  in  the  business  hours  of  his  office,  or  for  h^tn- 
ftl  intoxication,  is  not  repugnant  to,  or  in  conflict  with,  any  proviaioD 
of  the  constitution,  State  or  Federal,  and  is  a  coastitutioDftl  and  valid 

law.  n, 

4.  Vanderburgh  Sn^nr  CouH.—'tiie  act  of  March  3d,  1877,  Acts  1877, 
p.  52,  eHtablishms  a  superior  court  in  the  count;  of  Vanderiinr^  ii 
constitutional  and  valid.  Satitrv.  Ticming,  $66 

00N8TEUCTI0N  OF  OONTBACT. 

Bee  Imsuhahce,  14. 

C0N8TEUCTI0N  OF  STATUTES. 

Bee  CoNSTiTDTiONAL  Law,  2,  3. 

CONTIMUANCE. 

See  Attachhknt,  1 ;  Cbikihai,  Law,  13, 11. 

CONTRACT. 

8mI>ivokce,2;  Fbaud)  iHSAirrrT;  Inbubamce;  Pbokubobt  Not^  4, 

6,  18,  20;    RAiTjtoAD,  2;    Bpbcific  Fekforiiancb;    Statute  or 

1.  Mfer  ^Scde  and  Aee^planct  by  LeUer. — J^rol  Sndatee. — In  an  action  for 
the  price  of  a  hotse  alibied  to  have  been  sold  by  the  plaintiff  to  tbe 
defendant,  the  plaintiff,  admitting  that  he  had  sent  a  letter  to  the  de- 
fendant containing  an  offer  to  sell  him  the  horse  for  two  hundred  dol- 
lars, offered  in  evidence  a  letter,  afterwards  received  from  and  signed 
by  Uie  defendant,  of  the  tenor  following:  "I  might  purchase  yonr 
horse  at  $200 — the  price  you  asked.  I  would  like  to  get  it  at  once,  if 
it  will  dome,  which  I  am  quite  certain  it  will.  Please  reply  at  once." 
Bdd,  that  the  two  letters  do  not  show  a  complete  written  contract  for  the 
sale  of  the  horse,  and  that  the  one  offered  was  competent  evidence,  in 
connection  with  other  parol  evidence  offered,  to  show  the  sale  chanted. 
"-  "        ■    1,17! 


,  Slaiaie  of  Fravdt,—Fai»e  i£eprcs«nb(tiona. — Hirfti^rsAip. — An  oral  repre- 
sentation by  persons  in  partnership,  falsely  and  frandnlently  made, 
that  each  of  them  had  $800  invested  in  thebQsineM,  whereby  another 
was  induced  to  invest  that  sum,  and  become  a  member  of  the  copaK- 
nerahip,  whereas  none  of  them  had  any  sum  so  invested,  is  not  within 
the  statute  of  frauds.  R.  S.  1881,  section  4909.  Bnch  represenUtion 
is  one  concerning  the  credit  or  solvency  of  another. 

SL  JiJn  V.  Hendrichon,  SM 

.  Same, — Fraud. — Batifientitm. — Be»et»i(m. — Daniagea. — Where  one  is  in- 
duced bj  fraud, 'in  the  form  of  false  representations,  to  enter  into  a 


INDEX.  613 

contract,  and  afterwards,  upon  obtaining  full  knowledge  of  the  fraud 
practiced  upon  him,  and  of  all  material  facts,  declines  te  repudiate  it, 
and  ezpreesV  ratifies  it,  he  can  neither  re-cind  nor  maintain  an  action 
for  damages.  lb. 

4.  Warranty,  Brvach  q/'. — PUadijig, — A  complaint  for  a  breach  of  warrantj 
of  a  machine  to  be"Bt  fur  cutting  wheat  aadsraM,  aod  thatit  will  do 
firxt-clags  work,"  alleging  for  breach,  generallv,  that  "it  was  not  fit 
for  and  would  not  do  fiiHt-cIass  workj*'  and  was  worthless  to  the  plain- 
tifr,  is  not  Bufficieot  on  demurrer.  The  nature  and  particulars  of  the 
breach  should  be  specified,  and  it  should  be  shown  that  the  machine 
was  properlj  tested  within  a  reasonable  time,  bj  alleging  the  facts 
constituting  the  test  and  the  time  thereof.  JokMl<m,tlc,Q>.r.BarUes,406 

5.  Smne. — Oral  and  Wrilten  irunnnty.— i&ideTvee.— iVtnanpiion. — Where, 
upon  a  complaint  (or  breach  of  an  qral  contract  of  warranty,  it  ap- 

feare  iu  evidence  that  the  contract  was  in  the  firat  place  oral,  but 
nally  reduced  to  writing,  there  can  be  no  recovery,  the  preceding 
oral  n^otiations  being  presumed  to  be  meiged  in  the  written  instru- 
ment, lb, 

6.  Tteadinq.— Condition  F^teedaii. — In  pleading  the  performance  of  a  con- 
tract, the  stetute  (R.  8.  1881,  section  370)  makes  it  suffictent  to  aver 
that  the  party  has  performed  all  the  conditions  on  his  part. 

Btrttiion  T.  Bomr,  SIS 

7.  Sun*. — SaU  of  Permmai  iVqperty. — Title. — A  contract,  whereby  A.  agrees 
to  buy  all  the  spring  lambs  of  B.  at  certein  prices  to  lie  paid,  the 
seller  to  pasture  tliezu  till  called  for,  passes  title  to  the  purchaser 
without  specifically  setting  the  property  apart,  and,  if  without  fault 
of  the  seller,  it  suffers  injury,  the  loss  falls  upon  the  purchaaer.      lb. 

CONTRIBUTOEY  NEGLIQENCE. 
See  NEaLiQENCE,  3  to  7. 
CONVEESION. 
See  Chattel  MoBTGAaE,  3,  4 ;  Justice  of  the  Peace,  S. 
CONVEYANCE. 
See  City,  2;  Evidewce,  4,  8,  9;   Feaubvi-ekt  Cokvztahce;  Habsied 
Woman,  2  to  4 ;  Mortqaoe,  1,!!;  Real  Estate,  Action  to Rboovxb, 
6;  Sheriff's  Sale,  4,  5;  Taxes,  13;  Vendos  ano  Fubckaseb,  8  to 
5;  VoLUNTAKY  AesiaNMBNT. 

COPY. 

See  Arbitbatios  and  Award,  2;  Comn'V  Order,  3;  Justice  or  thb 

Peace,  3;  Peombsory  Note,  16;  Tur:ipike  Company,  2. 

CORPORATIONa 

See  City;   Criminal  Law,  17, 18;   Insurance,  10  to  13 ;   Neolioence; 

Railroam;  Township;  Township  Trustee,  8;  Tusbpiee  Coup  ant. 

1.  PUading. — Ctmplaittt. — In  the  complaint  of  a  corporation,  the  pleader 
is  not  required  te  allege  every  fact  necessary  te  its  original  organisa- 
tion, or  anticipate  supposed  defences  growing  out  of  irregularitiee  oc- 
curring in  or  after  the  election  of  directors. 

WaAer  v.  AUouBiBe.de.,  T.  P.  Oa.,  78 

2.  SaMe. — Bookg  of  Corporation. — Eridatee. — The  books  of  a  corporation 
ar^competent  evidence  for  and  against  its  members  in  an  action  be- 
tween the  corporation  and  ila  members.  lb. 

3.  Infonaaiion. — Quo  Warranto, — An  information  under  the  third  clausa 
of  section  1131,  R.  S.  1881,  is  sufficient  if  it  appear  therefrom  that  the 
defendanle  pretend  to  he  organized  as  a  corporation,  and  are  exercising 
corporate  powers,  when  they  are  not  so  owaniicd  as  the  law  reqnim. 

Stale,  (X  nd.,  v.  Btet,  SCO 


5.  Eailroad  Company. — LiabUUi/  Jor  Wilfid  AcU  anrf  Ibrti  of  Agmtx  and  Ser- 
ranis-^Prirunfial  taid  Agmi.—BiUlfealion. — A  corporation  is  liable  for 
tbe  nitful  acts  and  torts  of  its  agents,  done  to  the  injnrj  of  otben, 
within  the  general  scope  of  their  employment,  though  the  particular 
acts  have  not  be«n  previonsly  aDthonzed  and  have  not  been  ratified 
since  b^  the  corpomtion.  Tent  Maate,  Oc,  R.  R.  Co.-v.  Jaeitou,  19 

COSTS. 
See  ARBirBATroH  akd  Awabd,  3;  Attackment,  8;  CotrHrr  Clebk,  5; 
Ceimdjai,  Law,  18;  Feaubitlent  Convey akce,  2 ;  New  Tbial,4: 
supreue  coubt,  25. 

1.  Taiatum. — Judgmtnt  Oondasive.— Supreme  Ooarf, — The  Supreme  Conrt 
vill  not  look  into  tbe  merits  of  a  cause  to  determine  whether  costs 
are  properly  taxed,  but  will  regard  the  verdict  and  judgment  as  coo- 
cluBive  upon  such  queetion  against  the  unsuccessful  party. 

WiUiami  v.  Williamt,  llS 

2.  Same. — Dteedeaii  baolmnt  Eitale. — ClauHant't  AeAm  on  ^dnttRufirafiir'i 
Bond. — A  claintaDt  against  a  decedent's  insolvent  estate,  haviog  re- 
ceived a  part  of  her  claim,  and  failing,  in  an  action  on  the  adminu- 
trator's  bond,  to  recover  mote,  may  not  complain  of  the  overruling  of 
her  motion  to  tax  a^inst  ber  adversariee  the  coets  from  the  com- 
mencement of  tbe  action  until  the  last  payment  to  her.  Jb. 

COUNTER-CLAIM. 

See  Mortgage,  5  to  7;  Fleasinq,  12. 

COUNTY  AUDITOR. 

See  EviDENCB,  4 ;  Taxes,  I; 


.   JWotor. — Oapaaiy  lo  Siie. — Counly  Traietaer.—DeM(ation. — Covnif  Com- 

— ■--'oners. — A  county  auditor  may  sue  a  defaulting  county  treaanrer 

viduallj,  in  the  name  of  the  State,  on  bis  relittion  as  such  aaditor. 


for  trust  funds,  and  tor  State,  county,  school,  road,  railroad,  corpoia- 
tion  and  other  taxes,  if  Bo  directed  by  tbe  board  of  commissionera  of 
the  county.  GavnII  v.  Sloie,  ec  ni,  IS7 

2.  Same.— Bf/erte.— Finding.— Tnat  Fundi.— 7kies.~Ezeeptioru. — I^vdke. 
— In  a  suit  by  the  State  on  tbe  relation  of  a  county  auditor,  against  a 
county  treasurer,  for  tru^t  funds,  and  by  order  of  the  board  oTcoanW 
commiasionecB  for  taxes  not  accounted  (or,  a  report  of  the  referee  find- 
ing the  facte,  and  bis  conclusions  of  law,  which  finds  a  gross  aum  doe 
from  such  treasurer,  a  failure  to'Und  that  the  board  ordered  the  snit 
is  not  reached  by  exceptions  lo  the  conclusions  of  law,  nor  would  the 
defendant,  on  that  account,  be  entitled  to  judgment  on  tbe  repoiL  lb, 

COUNTY  CLERK. 
Bee  Pmncipai,  and  Aqent,  3;  Bheriit,  2;  Scpseke  Cottkt,  19. 

1.  Official  Bond, — Oamplaint, —  As  to  the  sufficiency  on  demurrer  of  tbe 
complaint  on  the  Ixind  of  a  county  clerk,  to  recover  for  fines,  docket 
and  witness  fees  collected  by  bim,  see  opinion.     Chrr  v.  Sale,  a  rd.,  341 

2.  Same.—Deckei  and  Wiiaen  Feet.—FineK  and  Foifeitv,ra.—AUomey  Qen- 
erai. — ProKcutiag  AUoraey. — Slaluie  Coiatnud.—  lt  is  the  duty  of  Uie 
clerk— R.  8.  1881,  section  5858— to  pay  docket  fees  to  the  treasurer 
within  thirty  days  after  collection;  also  on  the  first  of  January,  sd- 
nually,  all  fines,  jury  fees,  and  witness  fees  not  claimed  for  a  year; 
also  the  proceeds  of  sales  of  real  estate  of  unknown  beirs— section 
2412 ;  also,  when  after  tbe  lapse  of  two  years  from  final  settlement  of 
an  estate,  hein  do  not  claim  tliesatplus,  and  the  court  directs  the  pay- 


otbe 
.  ,  ,___  ..._  _..    ji  the 

time  the  cause  of  action  has  accrued,  and  then  onlj'  if  the  proeectitinK 
attorney  has  failed,  neglected,  or  refused  to  collect  or  begin  auit.    lo. 

3.  Same.—B€peai  of  Statatt  bg  Implicatioii.—SuauU  CbiMtnied.— Sect  ion  5668, 
B.  S.  1881,  is  not  so  incongiiitent  with  sections  4435,  5611  and  5616,  or 
either  of  them,  aa  to  repeal  them.  lb. 

4.  Same. — SaitUe  of  lAmitatiane. — Prindpal  and  Surtiy. — In  a  Bait  against 
the  county  clerk  and  his  sureties,  on  his  bond,  it  is  error  to  sustain  a 
demurrer  to  an  answer  by  the  clerk,  that  the  cause  of  action  did  not 
accrue  within  three  years,  and  the  error  can  not  be  r^arded  as  harm- 
less because  there.was  a  similar  defence  pleaded  by  the  sureties  in  an- 
other paragraph,  nor-  because  the-  judgment  against  the  clerk  was  no 
lai^r  than  against  the  sureties  \  nor  can  the  suit  be  regarded  as  upon 
the  bond  against  the  sureties,  and  ai^ainat  the  clerk  as  not  upon  the 
bond,  go  as  to  make  the  period  of  limitation,  as  to  him,  six  years,  as 
provided  in  section  293,  K,  S.  ISSl.  Ih. 

ft.   Same.— PaymerU  Afttr  Suit, — Ei-idenee. — OotU. —  SembU,  that  a  county 

clerk,  pending  a  suit  on  his  bond,  may  pay,  as  he  ought  before  suit,  to 

the  proper  officer,  and,  under  proper  issues,  proof  of  such  payment  ia 

admiosiblej  but  this  would  not  affect  the  plaintiff's  right  tocoats  and 

penalties.  lb. 

COUNTY  COMMISSIONEBa 

See  County  AuDiTOB,  2;  CotintvObdebs,  2;  Dbaikaoe;  Kaiuioaii,  6, 6. 

COUNTY  ORDERS. 


1878,  with  8  per  cent,  interest  from  date,"  is  in  legal  effect  the  prom* 
iasory  note  of  the  county,  is  assignable,  and  is  presumed  to  be  upon  a 
sufficient  consideration.  Brmmltev.  Board,  tU.,  188 

2.  SarM.—Sefv.nding  Taxes  Fuid  on  School  Lanrh.—Aet  r^  Ffbrwrn/  8th, 
1S77.^ Pleading.— Tn  an  action  against  a  board  of  commissioners  upon 
an  order  for  the  repayment  of  taxes  paid  on  school  lands,  it  the  toxei 
were  of  the  class  which  the  act  of  February  8th,  1877,  Acts  1877,  p. 
13S,  prohibits  from  being  refunded,  and  that  fact  does  not  appear  on 
the  face  of  the  complaint,  it  must  be  pleaded  as  a  defence  to  the  ac- 

3.  EMenee. — Set-Off. — A7t»irer.— Exhibit. — A  county  order  is  adraissible  In 
evidence  in  support  of  a  set-off  for  it,  where  the  answer  of  set-off  so 
identifies  it  by  (fate  and  number,  and  amount  of  principal  and  inter- 
est, that  the  opposite  party  can  not  be  misled.       Highf&  t.  Monk,  lOS 

COUNTY  TREASURER. 

See  Coi'STT  Acditor. 

COURTS. 

See  CiBcun  Courts  ;  ConanTCTioiJAi.  Law,  4. 

COVENANTS. 

See  Iksl'rance,  8. 

CRIMINAL  LAW. 

See  JuencE  of  the  Peace,  1 ;  Linooa  Law. 

1.    TUka-Scaiptr.—Speaal  Railroad  TielMi.—Staivle  Clms(ni«f,— Section  8 

of  the  act  of  March  9th,  1876,  regulating  the  issuing  and  taking  up  of 

...  .1         „-,  iB&oml! 


59,  exempts  from  the  operation 
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of  ita  provisions  all  special  tlckela,  whether  half-fare  or  excnnon 
tickets,  or  special  in  any  otbcr  respect.  Sal£  r.  Rjf,  7 

2.  Same. — A  railroad  ticket,  having  stamped  n^n  ita  face  the  vord 

"  special,"  is  prima  faeU  exempt  Irom  the  provisions  of  said  act.        lb. 

3.  Oifl  Eaterpriae. — D^ia&m. — Judicial  Notice. — Supreme  Oaurt — The  Sn- 
preme  Court  takes  judicial  notice  that  the  phrase  "gift  enterprise," 
used  in  sections  2077  and  2078,  R.  S.  1881  (Acta  1881,  pp._  211,  212), 
means  substantially  a  scheme  for  the  division  or  distribution  of  cer- 
tain articles  of  property,  to  be  determined  by  chance,  amongst  those 
who  have  taken  shares  in  the  scheme.  LokBtan  v.  Stole,  15 

4.  Same. — Aiiecrii*ing. — Informatton. — Daplieily, — An  iotonnadon,  cbtug- 
ing  that  the  defendant  advertised  an  account  of  when  and  where  a 
certain  gift  enterprine  wns  to  be  drawn,  the  prizes  therein,  the  price 
of  a  ticket,  and  showing  where  tickets  might  be  obtained,  and  hwl  at 
the  same  time  given  publicity  to  said  gift  enterprise  by  uolsw^nllj 
circulating  printed  copies  of  stich  account,  does  not  chsrf;e  two  sepa- 
rate and  distinct  offences  under  section  172,  K.  S.  1881,  sec.  207a    lb. 

5.  Same. — Price  of  Tickel.^Jlqiiivaienl  TV^-m*.— Announcing  in  the  pub- 
lished account,  set  out  in  such  information,  how  much  money  invested 
in  a  specified  manner  would  procure  a  ticket,  is  equivalent  to  ststinr 
the  price  of  the  ticket.  lo. 

6.  Same.— Time  or  Plow  o/  i>raHJiii(7,— .Vo(i«.— The  announcement  in  sttch 
published  account:  "To  every  purchaser  of  twentv-five  cents  worth 
ofgoodsatour  drug  store  we  will  give  a  ticket;  this  ticket  entitles 
the  holder  to  one  share  in  the  donation  to  be  held  December  l<Mi, 
1882,"  is  BufScient  lo  name  the  time  or  place  of  the  contemplated 
drawing.  lb. 

7.  Smae.—Signaturts  to  PMiihed  Aecoanl.^ln  such  publication,  it  was 
immaterial  whether  any,  and,  if  any,  whose  name  was  signed  to  the 
published  account  of  the  scheme.  lb. 

8.  OrntlMe. — Toting  Beeogaizanee. — Satuie  Qmilnied.—Fit.me  the  amoont 
of  a  recogniiance  in  cases  of  felony,  ia  a  judicial  act  which  a  consta- 
ble has  no  authority'  to  perform;  nor  does  section  1705,  R.  S.  IS81, 
confer  upon  him  authority  to  take  recogniiancea  in  such  caites  with- 
out a  judicial  order  fixing  the  amount,  or  directing  that  bail  may  be 
taken;  and  a  bond  so  taken,  without  snch  order,  is  void,  and  eiibee- 
quent  acta  of  the  court  can  not  validate  it,  nor  is  it  such  a  defect  as  ia 
cured  by  section  1221.  Stale  v.  Winninger,  51 

9.  Pinwy. — Saffieieae\j  nf  Jndietment.—V ader  the  criminal  code,  section 
1747,  B.  8.  1881,  it  is  only  necessary,  in  an  indictment  for  perjury,  to- 
set  forth  the  substance  of  the  controversy  or  the  matter  in  respect  to 
which  the  crime  waa  committed,  and  in  what  court  or  before  whom 
the  oath  alleged  to  be  false  was  t.iken,  and  Chat  the  court  or  person 
before  whom  it  was  taken  had  authority  to  administer  it,  with  the 
proper  averments  to  falsify  the  matter  whereof  the  perjury  i*  asaigned, 
without  setting  forth  any  part  of  the  record  or  proceeding,  or  the 
commission  or  authority  of  the  court  or  other  anthority  before  which 
the  perjury  was  committed.  Burk  v.  Stale,  l^S 

10.  Same. — Mnterialiiy  cf  Tatimony. — It  must  appear,  though  it  need  not 
be  allcfiied  in  express  terms,  in  an  indictment  for  perjury,  that  the  tes- 
timony given,  and  alleged  to  be  false,  was  touching  a  matter  material 
to  the  point  in  question.  lb. 

11.  Pleading, — Fitrmer  Aeguitlal. — Jeopardy. — A  plea  of  former  acquittal  is 
sufficient,  if  it  shows  that  the  defendant  had  been  indicted,  tried  and 
acquitted,  in  a  court  of  competent  jurisdiction,  for  the  aame  felony 
charged  in  the  indictment  in  the  pending  case;  for  the  fundamental 


INDEX.  617 

U«  torbidfl,  th&t  a  penoD  charged  with  crime  be  pat  in   jeopardy 
twice  for  the  same  offence.  lb. 

12.  jadarUaiidIafonMiion.—SuUiae  Oimtlrutd.  — Witi%e»e».—  SectiOTi  1679, 
elkaseH,  B.  8.  1881,  construed  in  connection  with  sections  1Q71  and 
1756,  does  not  imperatively  require  the  names  of  the  witnesses  to  be 
stated  in  the  body  of  the  affidavit  on  which  an  iafortnatiiin  is  based ; 
and  it  is  error  to  quash  it  fortheomisiiioatodotio.     Slate  v.HaaneUjJlii 


13.  Obniintumee.— J?Bid<iJce, — Where  a  tact  not  constituting  the  body  ot  the 
offence,  but  a  circunutaoce  tending  to  prove  guilt,  is  to  be  put  in  evi- 
dence by  the  pcoeecution,  and  the  defendant  learns  the  intention  of 
the  State  too  (ate  to  procure  evidence  which  will  explain  the  fact,  it 
is  error  to  overrule  his  motion,  on  proper  affidavit,  to  postpone  the 
trial  BO  as  to  give  him  the  opportunity.  Kennedy  v.  Stale,  379 

14.  Same.-~Affidai-it  ef  AbKjU  IftfiiMS.— The  affidavit  of  I  lie  absent  witness 
need  not  be  made  n  part  of  the  application  for  a  continuance.  lb. 

15.  Same. —  Bwjiary, —  OwnenAip. —  IndietiaeaL — Landioni  and  Tenunl. — 
Where  the  building  alleged  to  have  been  burglariouxly  entered  is  in 
the  possewtion  of  a  lessee  or  tenant,  it  may  properly  be  charged  to  bo 
his  property,  or  that  of  the  landlord,  sec.  17o3,  B.  8.  1681.  lb. 

16.  Eeacrved  Qaeetumf^  Lavi. — Prorivx. — Supreme  Caiirl. — AppeaX  Siutained. — 
So  Renereal  <^  J-adgmait. — OWa.^During  the  prosecutloo  of  a  Criminal 
cause,  the  prosecuting  attorney  maj,  by  bill  of  exceptions,  under  sec- 
tion 1816,  R.  S.  1881,  reserve  any  point  of  law  for  the  decision  of  the 
Supreme  Court.  And,  if  the  defendant  be  acquitted,  the  prosecuting 
attorney  maj',  within  one  year,  tnke  the  reserved  case  to  the  Supreme 
Court,  upon  appeal ;  there  shall  be  no  reversal  of  the  judgment,  on 
such  appeal,  but  the  opininii  of  the  Supreme  Court  shall  he  the  uni- 
form rule  of  decision  in  inferior  courts,  and  if  the  decision  below  is 
held  Ui  be  erroneous,  the  appellee  must  pay  the  costs  of  appeal. 

Stale  V.  Trnney,  559 

17.  Same. — Foreign  heamnee  Company. —  Oerlifiaile  nf  Auditoi-  (^ Stale. — DiUy 
o<.4S«B/.— Under  section  3785,  R.  S.  1881,  a  foreign  insurance  com- 
pany is  not  required  lu  file,  in  the  county  clerk's  office,  a  certificate  of 
the  auditor  of  Stale  showing  that  it  is  autburized  to  do  business  in 
the  county,  but  it  ia  mode  the  dut;?  of  any  agent  ot  any  'such  company, 
who  assumes  to  act  as  such  agent  in  the  transaction  of  insurance  bus- 
iness in  any  county,  to  procure  and  tile  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  county  a  certificate  from  the  auditor  of  State, 
shoying  that  he  is  autlioriied  to  art  as  such  agent  in  the  transaction 
of  insurance  business,  for  such  company,  in  such  county.  lb. 

18.  Same. — Embetdemeni  by  Agent. — Illegui  Consideration  or  Premiame. — De- 
/mM.— Where  an  agent  of  a  foreign  insurance  company  is  prosecuted 
for  the  embezzlement  of  the  moneys  of  the  company  received  by  him, 
in  the  coTirse  of  his  agency,  as  embeuleinent  is  aefined  in  section  1944, 
B.  S.  1881,  it  is  no  defence  that  such  agent  had  not  complied  with 
the  requirements  of  .section  3765,  R.  8. 1881,  in  regard  to  his  agency, 
and  had  therefore  received  such  moneys  for  the  company,  upon  an  ille- 
gal consideration  and  in  the  transKction  of  an  unlawful  business.     lb. 

19.  Sal^xtth  Daeemtion. — Indietment. — tSb&. — Eddaux, — In  a  prosecution  tor 
desecration  of  the  Sabbath,  under  section  96,  Acta  1681,  p.  164,  R.  S. 
1881,  lection  2000,  the  indictment  allied  that  the  defendant,  on  the 
4th  day  of  December,  1881,  unlawfully  engaged  in  common  labor,  and 
his  usual  vocation,  by  selling  cigars. 

Helrt,  that  the  indictment  was  insnfticient  for  failing  to  all^e  that  the  Kale 

was  on  someday  known  and  commonly  called  Sunday. 
Held,  also,  that  proof  must  be  made  of  the  sale  on  some  particular  Sunday 


cROpa 

See  Bkbu:kent9  ;  Sheriff's  Saus,  18, 19. 

CB0S8  COMPLAINT. 

Bee  Pabtitiom. 

CUSTOM. 

Bee  InauKANc^  7. 

DAMAGES. 

See  Chattel  Mobtoaoe,  4;   Contsact,  i 

"    '  ON  Bond;  New  Thial, 

DECEDENTS'  ESTATES. 
See  Coots  ;  Eyidemcb,  1  to  3. 
,    aaim».—FHne^  and  Surety.— Pciot  to  the  statute  of  1881  (B.  8. 1881, 
section  2311),  an  ordinarj  suit  mielit  be  brought  against  a  priacipal 
debtor,  and  the  administrator  of  his  surety ;  and  if  the  principal  yrts 

a  Widonfs  RighU  Dndtr  SeOkn  S8  of  SclvU  <f  Dwcm*.— Oiwmj  WkeaL— 
A  widow,  occupying  land  for  the  jear  after  the  death  of  her  husband, 
under  section  2492,  E.  S.  1381,  is  entitled  to  the  husband's  shanof 
wheat  planted  on  the  land  by  a  tenant  before  the  bosband'i  death, 
which  ripened  and  was  harvested  during  such  year.  JonaiY.  Jona,  S92 
8.  Claim. — Pfeodinp- — i^vrniinmy  Salt.- — Onwideroft'on. — Sapmne  Caitri. — 
The  testator  executed  to  the  appellee  a  paper  as  follows :  "  Jalj  5th, 
1870.  When  I  am  gone,  for  value  received,  I  promise  my  grandchild, 
Sarah  E.  Boll,  to  pay  her  or  order  five  hundred  dollars,  with  inlei- 
eet  from  date  ten  per  cent.  Jonas  Williams.  Lacy,  this  is  due  to  &i&, 
when  I  am  done  with  it — is  for  staying  with  you.  Jonas  Williaau." 
Sdd,  that  this,  with  the  affidavit  required,  was  a  sufficient  complaint  npon 

a  claim  against  an  estate. 
Mdd,  also,  that  the  instrument,  duly  proved,  sufficiently  eatahlished  a  con- 
sideration for  its  execution,  so  that  the  Supreme  dourt  would  not  dis- 
turb an  allowance  upon  it.  Hathaway  v.  Riii,  567 
DECLAHATIONa 
See  Pbikcipai.  akd  Aogmt,  1 ;  Baiuioad,  3. 
DEED. 
See  City,  2 ;  EyiDEMCE,  4,  6,  B ;   Married  Woh an,  2  to  4 ;  Hortoaoe, 
1, 2;Pi:EAi>iNO,  4;  Sheriff's  Sale,  21 ;  Staxotk  OF  Frauds;  Taxis, 

e,  13  \  ySXVOB.  IlSV  PintCHABEB,  3,  4 ;  VOLUNTABT  AssiONIfEKT. 

DEFALCATION. 

See  CocHTT  Auditoe  ;  Township  TKtwrBB,  4  to  7. 

DEFAULT. 

See  Review  of  Judoment,  1. 

DEFECTS  CURED  BY  VERDICT. 

See  Pleamnq,  7;  Practice,  13;  Verdict,  4. 

DEMAND. 

See  Inbahite,  3 ;  Insurance,  2 ;  pRomaaoBT  Note^  4. 


DEHUBREB. 

8e«  AaaiGiiMEMT  of  Essor,  1 ;  Judgheh^  1 ;  Plsamro,  3, 8 ;  Pk^oticb, 

]4  to  17 ;  Pbomhsoby  Kotb,  8 ;  Towmbhip  Trubtkb,  3. 


DEMURRER  TO  EVIDENCE. 

Bee  Inburamce,  7. 

1.  Fmeliee. — A  demurrer  to  the  evidence  admits  all  facta  vhicli  the  evi- 
dence tends  to  prove,  and  all  such  Inferences  a»  can  be  reasonably 
drawn  therefrom,  bat  forced  and  unreftsonable  inferencee  are  not  ad- 
mitted. WiUaUa  v.  IfoTlhctsltni,  cte.,  Itu.  On.,  SOO 

'2.  SaTOt.— Effect  of. — The  effect  of  a  demurrer  to  the  evidence  ia  to  con- 
cede the  truth  of  all  the  facta  of  irhicfa  there  is  any  evidence  against 
the  demurring  part^,  and  to  prevent  him  from  insisting  upon  the 
benefit  of  evidence  in  his  favor,  if  there  is  b  conflict  in  theevidence.  lb, 

3.  &7n«. — Wbere  the  plaintiff  demurs  to  the  evidence  of  the  defendanL 
his  own  evidence  can  not  be  considered,  and  if,  upon  the  evidence  of 
the  defendant  alone,  with  every  reoBonable  inference  which  might  be 
drawn  therefrom,  a  jury  might  rightfullj  find  for  the  defendant,  the 
demurrer  should  be  overrule.  Hagenimtk  v.  MeCltukey,  577 

DEPARTURE. 

See  Sherifp'9  Sale,  2. 

DESCENTa 

S«e  DscEDEHTe'  Estates,  2;  Real  Estate,  Action  to  Bboovxb,  6; 

WiLi,7. 

DESCRIPTION. 
See  City;  I>raimaoz,2;  Evidence,  8,  S;  MoBTaAac, 6, 7 ;  Beai. Estate, 
AcnoK  TO  Becoves,  1 ;  Sheriff's  Sale,  17 ;  Statute  of  Fracvs  ; 
Taxes,  1  2,  3,  6 ;  Thenpike  Company,  3, 

DE8CRIPTI0  PBR80N.fi. 

See  Pbokmsoby  Not^  15. 

DILIGENCE. 

See  Execution,  1 ;  PBOHtaeoRT  Note,  17  to  20. 

DISAFFIRMANCE. 

See  Insanity,  2,  3. 

DISMISSAL. 

See  SuPBEKS  Codbt,  1, 10, 18. 

I  DITCHES  AND  DRAISa 

See  Dbainaoe. 

DIVORCE. 

1.  AHmaay. — Saprtme  OburL — The  Supreme  Conrt  will  not  dietnrb  an  al- 
lowance for  alimony,  unices  there  has  b«en  an  abuse  of  discretion  by 
the  trial  court.  BuoWw  v.  Bu*We»,  IS9 

2.  Alimony. — Atiomafa  Fees. — Anteatiptial  Omtrvet.—Sitptme  OaurL — Where 
at  marriage  the  wife  is  33  and  the  husband  77  years  of  age,  and  there 
waa  an  antenuptial  contract  concerning  property,  containing  a  release 
of  all  share  in  the  husband's  estate  upon  nis  death,  and  it  appeared 
that  the  husband  had  made  provision  for  the  wife  beyond  Uie  re- 
quirements of  Che  contract,  an  allowance  to  the  wife  of  f23  for  attor- 
ney's fees,  and  a  refusal  to  allow  alimony,  will  not  be  disturbed  by 
the  Supreme  Court.  Cbr^  r.  Coreji,  469 


DOCKET  FEES. 

Sm  Ckinim  Ci.ebk,  2. 

DBAINAGE. 

1.  Board  qf  OommimoKtn.—Am)ecd  to  Oireuit  Ctmrt. — Under  the  ptOTisiana 
of  Beckon  1  of  the  ftct  of  Match  13Ui,  18T9,  to  enable  tbe  owneis  tA 
wet  lands  to  drain  or  reclaim  them,  ete.,  the  proceedings  of  the  boanl 
of  commiBsionerB  of  the  county,  in  the  caaee  therein  provided  for,  were 
judiciftl  and  not  discretionary ;  and  from  alt  decisions  of  such  com- 
missioners, in  such  caaea,  an/  pereon  a^rieved  thereby  mi^t  appeal  ta 
Uie  circuit  court  of  the  proper  county.  Bryvt  v.  jSbone,  9 

2.  Same. —  Uncertainty  o/'  FetUion, —  DeKtyAum.— Motion  in  ArrmL — An  ob- 
jectioa  to  the  petition  for  a  ditch  or  drain,  on  the  groond  of  T«gueiieu 
or  uncertainty  in  the  deHcripIion  of  the  route  of  such  ditch  or  drain, 
can  not  be  reached  by  a  motion  in  arrest  of  judgment,  but  only  by  a 
motion  to  make  such  description  more  certain  and  specific.  Ib- 

3.  Same.— Judgment  a/Circuil  Qjiirt. — ilandale  to  County  Board,— -nvelite.— 
In  such  a  proceeding,  it  whb  competent  for  the  circuit  conrt,  on  an 
appeal  thereto,  under  the  prnviKions  of  section  5778,  E  S.  1881,  to 
send  the  proceeding  down  to  the  county  board,  with  an  order  bow  to 
proceed,  and  to  require  such  board  to  comply  w'ith  tbe  final  detenni- 
nation  of  snch  court  in  the  premises.  li. 


EJECTMENT. 

See  Real  Estate,  .Action  to  Recover;  Sheripf's  Sale,  13,  15,  30; 

Taxes,  12. 

ELECTIONS. 
Gmle^ed  Eleclinii  —  Quo  Warmnlo.—Jiirudifiion.— Statute  GmMnied.—The 
right  to  an  office  may  be  contested  and  tried  upon  information  filed  in 
thecircuitconrt,  under  sections  749  and  750,  2  R.  S.  1876,  pp.  298  and 
299,  notwitUstntiding  the  special  statutory  provisions  tor  tde  contest 
of  elections.  Stalf,  et  rd.,  v.  iiaUa^ier,  Hi 

K.MBEZZI-EMKNT, 
See  Cbimikai,  Law,  ]8. 
EMBLEMENTS. 
See  Decedcntr'  Estates,  2. 
Sieriff'i  doit. — IUdemplion.~~ Landlord  and  Tenant. — Cropt. — The  law  fa*oii 
the  right  of  one  who  sows  to  reap,  but,  if  he  knows  he  can  not  reap 
before  the  expiration  of  his  right  of  possession,  he  hows  at  his  peril ; 
so,  where  an  execution  defendant  remains  in  possession  of  real  estate 
sold  on  execution  during  the  year  for  redemption  and  putt  in  a  crop 
wliich  will  not  maturs  until  after  the  year  expires,  and  he  bila  to 
redeem  he  is  not  entitled  to  such  crope.  Thomat  y.  Nod,  3S3 

EMPLOYER  AND  EMPLOYEE. 

See  Neouoence,  1. 

ENDORSER  AND  ENDORSEE 

See  pROKissoBY  Note,  17  to  20. 

ESTOPPEL. 

See  Specific  Pebfokmakcb,  3 ;  Townbhip  TRuneE,  4 ;  Tcrxpike  Com- 


1Y,6. 


EVICTION. 

Bee  Vekdor  and  PcHCRAflRB,  3. 

EVIDENCE. 

See  Abbitration  and  Awabd,  3 ;  Biij.  ov  Esceptiohs,  4  j  Chattel 

MoBTOAOE,   6;   City;   Costract,  1,  6;   Corporatioks,  2;  Cocsty 

Clerk,  5:  CoDNTY  Order,  3;  Crimimal  Law,  10,  13,  19;   Exbcu- 

-nON,  2  ;   OUARDIAN  AKD  WARD,  5  ;  ImJCMCTIOS  BoMD,  1  ;  ItlBUHAKCE, 

2;  Justice  of  the  Peace,  5 ;  Liquor  Law ;  Neglioehce,  6 ;  New 
Trial,  3,  4;  Pkachce,  2,  6,  7,  9, 10, 14;  Principal  and  Agent,  1 ; 
pROMmeoRY  Note,  1,  13;  Kailroad,  3,  4,  6,  8;  Real  Estate,  Ac- 
tion to  BECOVEit,  6 ;  Skerift's  Sale,  12,  20,  21;  Supreme  Court. 
4to6,ll,  12,17,  20,  22,23;  Taxes,  6,  12,  13;  Turnpike  Company, 
2 ;  Will,  3,  4. 

1.  Wiintaa. — Htin. — Slaiemenl  ^  i^rty.— On  triftl  of  an  action  againrt 
heirs,  founded  on  a  contract  with  the  ancestor,  to  obtain  title  to  real 
property,  a  party  incompeUnt  aoder  section  499,  B.  8.  l&81,to  tntify, 
can  not  call  from  a  witoeM  bis  own  statemuiitB  of  fact  made  to  the 
vitoeas  before  and  during  examination.  Courdl  t.  CoOritl,  S7 

A  Smnt. — What  may  not  be  gjven  in  evidence  directly,  can  not  be  given 
indirectly.  lb. 

A.  SamA. — CotmermtUm. — A  party  who  n  an  incompetent  witnesi  to  give 
in  evidence  a  coDversation  with  a  deceased  peraon,  can  not  give  it  in 
evidence  aa  rehearaed  by  liim  to  another.  Ih. 

4.  Ibx  TiiU.—A»diior'>  Dted.—A^a  aaditor'B  deed  n^n  a  t»  iaie,  pnt  in 
evidence  by  the  defendant  (who  sought  to  show  title  in  himself),  failed 
to  recite  that  the  owner  of  the  land  wae  without  personal  property  out 
of  which  the  taxes  could  have  been  collected.  Without  other  proof, 
or  any  assurance  of  an  intention  Co  mAke  such  proof,  it  is  not  error  to 
reject  each  a  deed,  offered  in  evidence,  to  the  defendant  from  the  pur- 
chaser for  taiefl.  Woolen  v.  Rodcafdkr,  SOS 

-6.  Foreign  jlladda.— ^iid«nlieafton. — A  statute  of  another  State,  authen- 
ticated aa  required  by  the  act  of  Congress,  B.  8.  1381,  sec.  464,  is  ad- 
missible in  evidence,  though  the  authentication  be  not  in  conformity 
with  the  statute  of  this  State,  B.  a  1S81,  sec.  4GT.   Amity  y.  Mtikk,  £60 

4i.  Beeord, — BiS  of  Eieept\o«*.—ii.s  evidence,  n  record  of  court  is  an  entire 
thingi  and  (lIi  proper  parts  of  it  are  to  go  in  evidence  if  any  of  it  be 
admitted ;  hut  this  doe«  not  include  bills  of  exceptions  and  other  pa- 
pers incidentally  connected  with  the  proceedings. 

Satt,  txTd.,  V.  HaiBtin»,486 

7.  &me.— Otyrefim.— iVodiw.— An  objection  to  reading  a  record  in  evi- 
dence raises  no  question  aa  to  the  reading  of  a  bill  of  exceptions  con- 
neoted  with  Uie  same  proceedings,  and  filed  therein,  lb. 

8.  Deed. — Desmptitm.— Proof  in  explanation,  that  the  words  in  a  deed 
"north  part  of"  a  lot  meant  the  "north  halt  "of  it,  is  inadmissible, 
wbereitunotehown  that  the  words  have  a  peculiaror  technical  mean- 
ing. Langohr  v.  Smith,  4^5 

fl.  Same. — When  real  estate  is  conveyed  by  metes  and  bounds  or  any 
other  certain  description,  this  will  control  the  quantity,  although  not 
correctly  stated  in  the  conveyance,  and  parol  evidence  is  not  admis- 
lible  to  show  what  reel  estate  was  meant  to  he  conveyed. 

PorUr  T.  Beid,  569 
EXCEPTIONS. 
'See  Arbitration  and  Award,  I;  Bill  of  Exceptions;   County  Audi- 
tor, 2 ;  Practtick,  4  to  6, 11 ;  Betereb  ;  Supreme  Court,  3. 


622  INDEX. 

EXECUTION. 

SwApFEAi.;  Fraudulbmt  Conveyance,  2;  Mabried  Won  as  ;  8r^ 

iff;  Sheriff's  Sale;  Vbsdok  add  PUBCaASEB,  S- 

1.  Ekemvtion. — DUigemx. — Exemption  of  propertj  from  sale  on  execution 
is  a  nght  to  be  aaaerted  at  the  time  and  in  the  manner  provided  br 
law,  and  bj  a  person  showing  bimsetf  withiD  the  statute  creating  it, 
or  it  is  lost.  Boater  v.  Piekat,  564 

2.  Same.^Actiim  for  Fomtision — Evidenet. — In  an  action  against  an  of- 
ficer for  propertj  claimed  aa  exempt,  evidence  that  a  schedule  con- 
taining a  description  of  the  property  was  presented  to  him  and  a 
demand  mftde  to  set  it  apart,  and  his  return  showing  ita  aeiaare,  make 
a  prima  fiieie  case.  lb. 

3.  Same. — Offering  Different  Sehedulet. — Whether  one  claiminK  exemption 
has  offered  scheduler  not  containing  the  property  claimed  in  the  last. 
is  a  quextion  of  fact  for  the  court  or  jury  trjing  the  issue,  and  at 
most  he  has  the  burden  of  explaining  his  acta.  li. 

4.  Same. — Sale  and  Beaeiteitm.~-Fntiid. —  Supreme  Cbiirt.— That  property 
claimed  as  exempt  has  been  sold  and  regained  hy  a  rescission,  does 
not  deprive  the  owner  of  his  privilege,  and  where  the  sale  is  found  bj 
the  trial  court  to  have  been  without  fraud  and  rescinded  the  Supreme 
Court  can  not  say  that  its  finding  was  not  fully  supported  bv  the  evi- 
dence. It. 

6.  Same. — Atteqalion  of  ViUus. — An  allegation,  that  "Said  property  does 
not  exceed  in  value  the  sum  of  $600,"  sufficiently  shows  th«  value  of 
the  property  claimed  as  exempt  -  It. 

EXEMPTION. 
See  Execution  ;  Taxes,  15. 

'exhibits. 

See  CounTY  Oodxb,  3 ;  Justice  of  the  Peace,  3 ;  Pleadinq,  i ;  Pboh- 
lasoHY  Note,  16. 

EXTENSION  OF  TIME. 

See  pRoMiasORv  Note,  3, 

FACTOR. 

See  Bamkrdptct. 

FEES  AND  SALABIEa 

Bm  Cokstitutiohai,  Law,  I ;  County  Clebk,  2. 

1.  Sterol  MiUage.—OantlrueliBe  Feet.—Staivie  Comlrved.'-^TJader  the  fee 
and  salary  law  of  1879,  Acts  1879,  p.  130,  which  allowed  the  aheriff 
mileage  "for  each  mile  necessarily  travelled  in  going  and  retunung 
to  serve  process,"  and  forbade  the  charging  of  auy  constmctiTe  fee^ 
the  sheriff  was  not  entitled  to  charge,  for  serving  a  special  nnurc  for 
jurors  iu  a  crimiua!  case,  mileage  for  double  the  distance  from  the 
court-house  to  the  place  where  each  juror  was  served.  "  NecESBarily 
travelled"  can  not  mean  more  than  "actually  travelled." 

Board,  tie.,  v.  Ffttileg,  XI 

2.  Same. — Biyhl  <f  Appeal. — The  decision  of  the  circuit  court  in  reference 
to  an  officer's  fees  is  out  made  finnl  by  force  of  the  36tb  section  of  the 
fee  and  salary  act  of  1S79,  Acta  1879,  p.  130,  and  from  the  decision  of 
such  coQrt,  on  appeal  from  the  decision  of  a  board  of  commissioners, 
there  may  be  an  appeal  to  the  Supreme  Court.  It. 

FENCE 
See  Bailkoad,  7,  8. 


PIKES  AND  FORFEITURES. 

8e«  County  Ci.ebk,  2,  4. 

FIRE  INSURAHCK 

See  Ihsubahce. 

FORECLOSURK 


FOREIGN  INSURANCE  COMPANY. 

See  Cbihin'ai.  Law,  17 ;  Inburamce,  11. 

FOREIGN  STATUTES. 

See  Evidence,  5. 

FORGERY. 

See  PBOMtseoBY  Note,  II,  12. 

FORMER  ACQUITTAL. 

See  Criminal  Law,  11. 

FORMER  ADJUDICATION. 

See  IsJOHcrroN  Bond,  1 ;  Pabtitios. 

1.  ChomeU  qf  Dt/ene^—A  mntter  finally  deWrmined  by  a  eompetent  tii- 
banat  ia  considered  forever  nt  re^t,  and  Ihe  adiudicstion  include*  ev- 
ei7  ground  of  defence  whiclL  might  have  been  litigated  in  the  case. 

BaUard  v.  i'Vaniim  L.  Ins.  Co.,  eS9 

2.  Same.  —  Promiaory  NoU.  —  AnniDer  of  Frmidalenl  AUfroHoa.  —  Bt^. — 
Where  in  an  action  upon  a  promisnory  note  the  maker  answera  a  Irsud- 
alent  alteration  bj  the  plaintifT,  as  adjudicated  in  a  former  action 
tliereoa,  a  replj  that  the  alteration,  if  made  at  all,  was  made  bj  the 
plaintiff's  collecting  agent  without  her  fault,  knowledge,  connivance 
oreoDBent,iEbad.  lb. 

FRAUD. 
See  Cbattel  Hortoaqe,  5;  Contbact,  2,  3;  Eebcutiok,  4;  Forhkb 
AmiTDicATioN,  2;  FRATTDTTi.ENTCoNTErANCz;  Prohisbory  NoTE,  T ; 
TAiKa,  8  i  TowNHHip  TBrwEE,  8. 
ContTatL — ifewiwiorv. — ftirftiersA^.— ReenW.  —  OrmplaitU. —  Verdiii.  —  Judg- 
ment.— Exeaate  Iktmaga. —  Vmdor  and  Pltrehtaer. — Complaint  in  two 
para^phs,  ailing  fraudulent  repreeentations  whereby  the  plaintiff 
was  induced  to  putchsse  for  $1,281  an  intereat  in  the  property,  ma* 
cfainery  and  trade  of  a  factory  worth  only  S800,  and  become  a  partner. 
One  paragraph  nrayed  damasee,  the  cancellation  of  a  note  given  for 
part  of  the  purchase- money,  Ine  appoinimaii  cf  a  Teeaxer,  and  for  general 
relief ;  the  other  added  a  prayer  to  annul  tne  contract     The  feadict 
found  for  tbe  plaintiff  damages  in  the  sum  which  had  been  paid,  and 
that  thenole  be  cancelled,  but  was  silent  as  to  annulling  the  contract. 
Hfhl,  that  the  complaint  was  good  on  demurrer. 

Held,  also,  that  the  damages  were  excessive,  since  a  judgment  in  accord- 
ance with  the  verdict  would  leave  the  plaintiff  owner  of  the  property 
bought.  Grtenewdd  v.  Balhfan,  Si? 

FRAUDULENT  CONVEYANCE. 
See  Sheriff's  Sale,  4,  5. 
1.    Ortditm'a  BilL — D^eaee. — In  a  suit  by  a  creditor  to  »et  auide  a  convey- 
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ance  of  real  estate,  alleged  to  have  been  executed  bj  hb  debtor  for  the 
fraudulent  pnrpoBa  of  cheating,  hindering  and  delajing  the  creditor 

in  the  collection  of  the  debtor's  indebtednese  to  him,  the  aitawer  of  the 
debtor,  to  the  effect  that,  at  the  time  uf  the  commencement  of  the  rait, 
.o  part  of  his  indebtedness  to  the  creditor  was  due  and  unpiud,  will 


;e  8  complete  defence,  in  bar  oC  Buch  suit.  Caliau  v.  A'elm,  7-5 
2.  i&jiMjum  ( CWitor. — Judgmaii. — Owte. — £i«eiiiuin.— Where  one,  alrcadj 
embairasBcd  beyond  his  ability  to  pay,  in  anticipation  of  a  poBBible 
indebtedness  for  coals  of  a  lawsuit  which  he  afterwards  commences, 
and  for  the  purpo«e- of  evading  pajmeut  thereof,  conveys  real  estate 
to  another,  upon  a  secret  arrangement  that  the  latter  shall  pretend 
to  own  it,  that  it  may  escape  execution,  but  hold  it  for  the  use  of  the 
srantor,  and  that  his  other  assets  shall  be  dijpoeed  of  before  the  lia- 
bility for  costs  shall  accrue,  it  may  be  made  subject  to  execution  to 
sati^  a  subseqaeat  judgment  for  such  costs,  if  other  properly  can  not 
then  be  found  liable  to  execution.  Siteeat  v.  Wortt,  44o 

OAENISHMENT. 
See  Attach  MEBT. 
GIFT  ENTEEPBI8E. 
Bee  Cbikikal  Law,  3  to  7. 
GRAVEL  BOAD  COMPANY. 
See  Neglioehce,  5  to  7. 
GUARDIAN  AND  WARD. 
See  Set-Off;  Wftmess. 

1.  Advm  on  Band. — PUading.—AppmitanatL—Salt. — A  complunt  on  a 
guardian's  real  estate  bond,  to  recover  for  failure  to  acconnt  for  the 
proceeds  of  the  real  estate  sold,  need  not  show  an  appraisement  of  the 
jeal  estate.  Cbrio^^  v.  .Slate,  rxTiL,ei 

2.  BdrOf. — Ainaer  of  Surtiy. — JWenl  and  C%iU. — In  such  an  action,  the 
guardian  being  the  father  of  the  wards,  an  answer  ol  set-oS*  by  the 
surety,  alleging  that  the  wards  were  indebted  to  thegDardta~  '~  — "~ 


named, "  for  board,  clothing  and  maintenance,"  is  had  on  demurrer.  lb 
S.  Same. — An  answer  in  such  case,  that,  the  wards  being  of  tender  yean 
and  unable  to  earn  support,  the  guardian,  who  was  tbeir  fath^  banx 
destitute  of  means  to  nopport  ana  educate  his  children  and  wards,  was 
compelled  to  upply  thereto  the  proceeds  of  said  real  estate,  and  now 
refuses  to  make  claim  against  them  on  account  thereof,  is  sufficient.  lb. 

i.  Same. — SUiluU  of  lAmibUioiu. — An  answer,  in  such  case,  by  a  aniety, 
allc^ng  that  the  cause  of  action  did  not  accrue  within  three  years 
next  before  the  commencement  of  the  action,  is  bad.  lb. 

b.  Bond. — EeporU.^  Eridenee.  —  In  an  action  upon  a  guardian's  bond, 
where  the  breach  assigned  b  that  the  guardian  had  taken  the  notes  of 
insolvent  persons,  without  security,  for  the  rents  of  his  ward'a  real 
estate,  the  guardian's  reports  to  the  court  are  competent  evidence  for 
the  purpose  of  identifying  such  notes,  which  were  in  evidence,  as  the 
notes  which  had  been  in  poBsession  of  the  guardian. 

Frauk  T.  Sate,  et  ml,  151 

6.  I^rtiei. — In  a  suit  upon  a  claim  doe  from  the  defendant  as  guardian, 
the  ward  is  neithera  necessary  nor  a  proper  party.  Bag  v.  MeCfamu,  4S1 

7.  Same. — CTai'm  agahut  Ward's  Edaie  for  Mrmey  Borroietd  by  Ovarian  It 
Bemrnx  Litat  on  Beat  EtUde. — Money  loaned  to  a  guardian  who  is  an- 
thoriied  by  the  court  to  borrow  the  same  for  the  purpose  of  removing 
liens  from  the  land  of  his  ward,  and  who  uses  lE  for  such  purpose, 
constitutes  a  claim  against  such  ward's  estate,  and  the  penon  who 
loans  it  may  recover  it  from  such  estate.  lb- 
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a.  Scmaml /mm  Stale. — B<md.^-Datnaffa. — In  an  action  b^  a  wanl,  in 
1880,  upon  the  bond  uf  hU  gaardiau  who  had,  in  1873,  remoTed  from 
tbe  State  without  sccountiDD;  and  pajing  over,  the  meaeare  of  diuuftges 
upon  recover?  was  provided  b;  section  163,  2  R.  8.  1876,  p,  551- 

EHgHlh  V.  .Slate,  ez  re2.,  4S5 
HARMLESS  BRBOR. 
See  iNSTRDcnosa,  2;  Practicb,  8;  Supreme  Codkt,  3,  9,  17,  18,  23; 
TaxB8,18;  Vebdict,  4. 

HEIR. 

See  Etidehoe,  1 ;  Real  Estate,  Action  to  Recwvbr,  8. 

HIGHWAY. 

See  Nequoxnce,  5  to  7;  Townshtt. 

1.  Obitruelion. — Vaeatiim. — A  public  highway  ia  not  vacated  hy  the  lem- 
|>orar7  turning  out  of  travel  from  the  main  track  and  the  use  of  ad- 
loining  land  temporarilv  to  avoid  an  obstruction. 

JJmU  V.  NxEhaUon,  183 

2.  iShin«.^i^na%. — Such  temporarj  divei^ence  will  not  excuse  the  felling 
of  a  tree  acRWs  the  obitnicted  main  track,  in  violation  of  Bee.  24,  1 
R.  %.  1876,  p.  860 ;  B.  a  1881,  sec.  5082.  Ih. 

HUSBAND  AND  WIFE. 
See  Habbikd  Wokan;  Mobtoaoe,  4;  Shbbipf'b  8ai.e,  1;  Voludtabt 


of  them  or  noL  Qodfrtg  v.  Ora^er^  ff$ 

IMPEACHMENT  OF  PUBLIC  OFFICER. 

See  ConyriTti'fioMAi.  Law,  3. 

INDEHNIFTINO  MORTGAGE. 

See  Chaitbi.  Moktsao^  2, 

INDICTMENT. 

See  CitiKQiAi.  Law,  9, 15. 

INFORMATION. 

SeeCoitFORA'm>ir8,3,4;  Cbiuuiai.Law,4,12;  Tueitpixx  CoKFAm,  6. 

INJUNCTION. 

See  Taxes,  6, 16. 

INJUNCTION  BOND. 

1.  A/tHonmi. — Jvdgtneat  in  Another  Adion  not  a  Bar. — TVatuertpl- — Bvidenet. 
— Bamagei. — On  trial  of  an  action  on  an  injanction  bondCa  transcript 
of  the  record  of  another  gut«e<}uent  action,  wherein  the  defendant  ob- 
tained tbe  injunction  sought,  is  not  admissible  in  evidence  to  bar  the 
action,  nor  in  mitigation  of  damages.  Saan  v.  Timmont,  S4.I 

2.  Sane. — Meatwt  of  Damaga. — AUorney'i  Pee». — The  disiaisaal  of  an  uc- 
tion  in  which  an  injumition  bond  was  given  entitles  the  defendant  to 
recover  his  eipenaes  incurred  in  making  the  neceesary  resistance  to 
thai  action,  including  reasonable  attorney's  fees;  but,  if  other  relief 

was  sought,  the  attorney's  tees  must  be  restricted  to  tl ''" 

incnrred  in  defeating  the  injunction. 

Vol.  81.— 40 
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INSANITY. 

1.  OonlraeL — Vtuaandncst  </  Mind. — The  conlract  of  sd  insaine  person, 
vboae  disability  fans  Dot  been  jadicially  determined,  is  voidsble  onij, 
•nd  not  Toid.  e'ag  v.  Burdiu,  -i-ts 

2.  Same.— Duc^tniHinee.— When  QxUrtut  of  Insane  ftrson  rill  luM  be  Srt 
Aiide.—Au  instine  person,  unless  his  insanity  had  t>een  judiciallr  de- 
clared before  the  contract  was  made,  has  not  the  same  unqualiGed 
right,  as  an  infant  or  married  iroinan,  to  disatfimi  his  cimtrnct;  and 
when  there  is  nothing  in  his  appearance,  conversation  or  condacl  to 
indicate  his  mental  incapacilj,  and  lie  makes  a  contract  with  une 
without  notice  of  hia  condition,  which  is  in  itaelf  fair  and  just,  and 
such  contract  becomes  so  far  eieculed  that  the  parlies  can  not  be 
placed  in  atatu  qao,  it  will  not  be  set  aside.  Ih. 

3.  iSun*. — CToflei  Mortgage.^-Titie  to  Property,- — iWemioB. — Dcmartd. — Be- 
pUvin. — A  chattel  mortgage  oiecuted  by  an  insane  person,  whoae  men- 
tal unsoundness  has  not  heea  judicially  delcrmtacd,  will  vest  the  title, 
and,  after  default  in  the  condition,  the  right  of  possession  of  the  chattel 
in  the  mortgagee;  and  actual  possession  obtained  under  it  can  not  be 
made  wrongful  without  a  disaffirinauce.  In  such  case,  there  must  be, 
therefore,  a  disaffirmance  before  an  action  can  be  maintsined  to  i«- 
cover  the  chattel  from  the  mortgagee. 

SenAU,  that  a  party  to  a  contract  should  not  be  allowed  to  disaffirm  on  ac- 
count o£  insanily,  without  restoring  what  he  had  received,  or  offering 
to  make  compensation  therefor,  if  the  other  party  acted  in  good  faith, 
and  the  contract  itself  was  fair.  lb. 


4.  Same.^Indructiom, — Bvrdenofl^vof, — Stifiing  t^  Bvrden. — In  an  action 
by  the  mortgagor  of  a  chattel,  to  recover  ^osseAsion  on  the  ground  of 
his  insanity  when  he  made  the  mortgage,  it  was  not  error  to  instmct, 
"  That  the  plaintiff  must  have  established,  by  a  preponderance  at  evi- 
dence, that  he  was  insane  at  the  time  he  executed  tne  note  and  mort- 
gage;" nor  in  refusing  to  instruct  "That  if  the  plaintiff  had  established 
by  a  preponderance  of  the  evidence,  that  he  was  of  unsound  mind 
prior  to  the  making  of  the  chattel  mortgage,  then  the  burden  of  proof 
IB  cast  upon  the  defendant  to  show  that  the  plaintiff  was  of  sound 
mind  at  the  time,"  etc.  The  burden  of  proving  insanity  is  on  the  one 
who  alleges  it. 
Qwere,  whether  it  is  quite  accurate  to  say  that  the  burden  of  a  particular 
affirmative  issue  ever  shifts  in  the  course  of  the  trial  from  one  P*^ 
to  the  other.  lb. 

INSOLVENCY. 

8eeCo«ia,2;  Quabdiah  asdWard,  5;  Pboxibkiiit  Non^  3,- 17. 

INSUBANCE. 

Bee  CRrwrsAL  Law,  17, 18. 

1.    Kre  Jasuraiwe. — Fleading.—Oondition  Pruedent. — "i'Wftfcd"  cmd  "I\r- 

formid"  Eipavalenl..—T\\e  allegation  in  a  complaint,  in  an  action  upon 


Inly  ful 

1  their  part,"  is  nifficient 

The  word  "  fain! led"  is  equivalent  to  the  word  "  performed,"  as  nsed 
in  sec.  84  of  the  code,  R.  S.  1881,  sec.  370.    vHna  Int.  Co.  v.  KHOa,  96 

,  Same.—Noiia,  Proof  and  Demand. — In  such  case,  a  further  allegation 
of  due  notice  and  proof  of  loss,  and  demand  of  payment,  constitntes 
no  part  of  the  general  all^^tion  of  performance,  but  only  ahowi  that 
an  action  hod  accrued.  lb. 

,  Same. — ImixrabU  Jn/ererf  at  Time  of  Loee. — Con^ilaint, — A  complaint  on 
a  policy  of  insurance  must  show  that  the  plaintiff  had  an  insurable 
interest  at  the  time  of  the  loss.  /i- 


4.  Same. — Repaj/meni  of  Premium. — OcmeeUaiion  (^Fbiiej/, — AnoBer. — Bepaj- 
ment  of  uaeamed  premium  and  s  cancellntioo  of  the  policy  constitute 
a  good  defence  to  a  compUint  on  an  asaigned  polic}'  of  ioaurance  bv 
the  aasured.  '  lb. 

5.  LUe  Intamna. — Provition  Forfating  Potiof/or  Noa-Rtyraeni  of I^reminni, — 
Where  s  policf  expresalj  and  fully  provides  that  a  failure  to  pay 
premiutUB  at  the  ttmee  therein  stipulated  shall  cause  a  forfeiture,  the 
lailure  to  pay  as  stipulated  will,  unless  some  excuse  or  wiuver  is 
shown,  worK  a  forfeiture  of  thepolicf. 

WiiieaU  V.  Norlkvialent,  tie.,  lag.  Co.,  300 

6.  Samt. — Bight  to  Beeover  ProportianaU  Part  cf  Imuramx  on  Partial  Pay- 
meai  of  Premium. — Where  the  policy  ezpreesly  provides  that  a  failure 
to  pay  premiums  at  the  timee  stipulated  shall  cause  a  forfeiture,  the 
insured  is  not  entitled  because  of  payment  of  part  of  the  premium  to 
recover  a  proportionate  amonnt  of  the  policy.  In  such  a  case  the  rule 
that  where  one  does  work  under  a  special  contract,  but  does  not  per- 
form the  entire  contract,  he  may  recover  upon  the  quantum  raMiat, 
has  no  application,  for  such  a  contract  of  insurance  is  an  indivisibls 
one.  lb. 

7.  Same. — OutUm  aa  lo  Ikifment  of  Premimn. — Damtrrtr  to  Eaidenet. — A  cus- 
tom, that  a  payment  of  the  premium  may  be  mode  in  a  different  man- 
ner from  that  provided  in  the  policy,  can  not,  even  upon  a  demurrer 
to  the  evidence,  be  inferred  from  a  single  act.  The  fact  that  the  in- 
surance company  in  one  instance  allowed  credit  to  the  insured  for  a 
claim  for  services,  and  accepted  the  balance  of  the  premiuia  in  money, 
does  not  warrant  the  inference  of  a  cuiitom  to  accept  pay  in  services.  Tb. 

8.  iSlun«.—i^iey.-0»i<ii(wns.—Ciii«naiito.— Where  there  is  a  full  and  valid 
express  covenant  or  condition  in  a  policy  of  insurance,  there  can  be 
no  implied  one,  respecting  tlie  same  subject.  .  2b. 

9.  Statu. — ModifiaUion  of  Poliey  by  New  Parol  ContnaL — A  policy  may  be 
modified  by  a  new  and  distinct  parol  contract  lb. 

10.  Sarne.~Member  qf  Mutual  Inturanee  Company. — The  fact  that  the  in- 
sured becomes  a  member  of  a  mutual  life  insurance  company  doea  >ot 

Erevent  a  lapse  of  his  policy  and  a  termination  of  liability  upon  it 
y  reason  of^  his  failure  to  perform  the  conditions  required  by  the 
terms  of  the  policy  to  keep  it  in  force.  The  stipulations  of  the  con- 
tract and  its  construction  are  none  the  less  binding,  because  made  be- 
tween the  corporation  and  a  member.  lb. 

11.  Same. —  Waiver  of  QmdUion  in  I^ttiey.  —  PoKier  of  OenenU  Agent — A  gen- 
eral agent  of  a  foreign  insurance  company,  poegesaing  competent  au- 
thority, may  waive  the  conditiifti  in  the  policy  that  the  premium 
should  be  paid  in  money.     A  mere  local  agent  could  not.  lb, 

12.  &»u. — RiymeiU  of  Part  AvmtuTn.^An  insured  member  of  a  mutual 
life  insurance  company  u  not  entitled  to  a  proportionate  part  of  the 
amount  of  his  policy  of  insurance,  when  only  a  part  of  the  preminm 
is  paid,  in  contravention  of  the  conditions  of  the  policy,  that  if  not 
paid  on  a  certain  day  it  should  cease.  lb. 

13.  Saatt. — Ttnder  of*  iWiium. — Notiee. — An  insurance  company,  by  de- 
manding more  Uian  it  is  entitled  to  receive,  and  notifying  the  insured 
that  nothing  but  a  compliance  therewith  will  be  deemed  performance, 
will  ezcnse  the  insured  from  tendering  the  premium;  but  a  notice  re- 
questing payment  of  a  premium,  calling  attention  to  the  conditions  of 
the  policy,  etc.,  can  not  be  construed  as  intended  to  mean  that  the  com- 
pany repudiated  an  agreement  to  receive  as  part  payment  of  the 
premium  a  bill  for  services  of  the  insured,  and  excuse  him  from  the 
payment  of  the  balance  of  the  premium,  in  accordance  with  the  terms 
ot  the  policy.  lb. 


14.  Smut. — 0»u(ru«f(anq/'iVie$.— Where  parties  hftTe,b^  their  own  acts 
nnder  the  policy,  placed  t,  conBtruction  upon  &  policy  of  insurkoce, 
the  courts  will  cairj  that  construction  into  -effect.  lb. 

INSURANCE  AGENT. 

See  CBiHmAi,  Law,  17,  18. 

INSURANCE  COMPANY. 

See Cbimisai.  Law,  17,  IS;  Ihbdbahcb. 

INSTRUCTIONS. 

See  Inaunrr,  4 ;  Liquob  Law,  2 ;  PRAcmcK,  1,4;  Si^ahder,  2 ;  Supreke 

Court,  18;  Vekdict,  3  to  6. 
1.   Smmtom  Omdatiim. — Ap  iastruction  which,  hsv 
of  the  eyidetice  given  relative  to  1' 

ghonlil  be  for  the  pUintifT,"  is  emmeoiiB,  TAomjwon  v, 

S.  PractvM.—HarmUm  Error. — If  all  the  instrnctions,  taken  u  a  whole, 
fatly  give  the  taw  of  the  case,  it  is  not  material  that  a  single  one  maj, 
in  itself,  omit  something  which  ought  to  be  giveD. 

Brauuaer  v.  DoTTQugk,  BXl 
INTEREST. 
See  Proxibbort  Note,  12, 14;  Taxes,  17. 
HfTOXICATING  LIQUOR. 
S«e  LntvOB  Law. 
INTOXICATION  OF  PUBLIC  OFFICEB. 
See  CoMnTru  tionax  Law,  3. 
JEOPARDY. 
See  Criunai.  Law,  II. 
JUDGMENT. 
See  Apfkal;  Appeai.  Boitd:  Attachment,  8;  Attorney ;  Bar'ardt; 
Conn:  DBAnrAaE,2,3;  Fraud;  FRAUDUT,EMTCo>rvETAHCE,  2;  Har- 
BUpWoKAir;  Pbacitce,  6;  RevtewofJudovemt;  Sbeeitp's  Sai.^ 
12,18;  SutekiorCoukw;  Taxes,  9;  Vbkdor  A      ~ 

1,  /Vaefi«.— /lufjmeni  flaj^mai— &di(m  601,  ft  S,  1881.-  __..^_ 

Dtmx/rrer.-^K  party  notified  by  publication  onlv,  and  who  has  had  ■ 
judgment  sjcaiiut  him  opened  under  sec.  601,  ft.  6.  1881,  may  demur 
(o  Uie  original  complaint  for  such  cause  as  would  not  be  deemed 
amendable  on  appeal,  or  cured  by  the  verdict  on  motion  in  arrest. 

iftmlAT.  Bills,  «7 

2.  JfiiMfa. — Btw  of  Lam. — CbiiqilaMl. — A  complaint  to  correct  a  judg- 
ment for  mistake,  which  does  not  show  any  mistake  in  the  entry,  bat 
merely  an  error  of  law,  is  insufficient,  and  no  relief  can  be  granted 
thereon.  Bdt  v.  Sodbfx^,  t74 

3,  Sane.—S/unff'i  Sale.— Foredctart.— Bona  FWe  Pureluaer.—Naliee.—'The 
order  of  sale  on  foreclosure  of  a  mortgage  is  the  sheriff's  authori^  to 
■ell,  and  if  he  sell  to  the  plaintiff  for  the  whole  debt  (the  order  beiae 
to  make  only  a  part)  more  of  the  mortgaged  property  than  is  direclcd 
t^  the  order,  the  latter  is  not  a  bona  Jide  purchaser  without  notice  of 
the  irrei^larity,  but  of  such  sale  the  defendant  may  be  relieved,  and 
on  his  prayer  the  court  may  confirm  title  in  the  plaintifT  to  so  much 
of  the  property  as  was  directed  to  be  sold,  and  adjudge  the  rest  to  the 
defendant.  Ik, 

4.  Same. — R^ormation  of  Jvdgmenl  tj  Fortdtmiin. — Where,  on  complaint 
to  foreclose  a  mortgage  to  secure  several  instalments,  the  jndgment 
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directed  the  sale  o(  a  part  of  the  Unds  mor^ged  to  make  tbe  amoDnt 
of  the  instalments  thea  due — being  ailent  as  to  the  inatalments  not 
due — and  the  sheriff  sells  the  vluU  of  the  lands  to  the  plaintiff,  the 
latter  can  not  bj  complaint,  without  showing  that  the  jud^ent  en- 
tered was  other  than  the  court  intended,  obtain  its  reformation;  and 
it  is  doubtful  whether  he  can,  bj  an  original  suit,  have  anj  relief.    lb, 

.  Volidily  1^  Jadgmenbi. — OoUaleral  Attack. — The  judgment  of  a  court  of 
general  iurisdiction,  baring  jurisdiction  both  of  the  enbject-matter 
and  of  the  parties,  is  valid,  binding  and  concluaive,  as  to  tlie  matter 
in  controveny,  upon  the  parties,  and  those  claiming  under  them  \  and, 
even  though  erroneous,  such  judgment  can  nut  be  impeached  or  at- 
tacked in  any  collateral  suit  or  proceeding.  >Sbucr  t.  Taining,  366 

,  Aitigruneni  o/'  Error. — Saprente  Court — When  the  judgment  appealed 
from  is  defective  and  incomplete,  but  no  error  is  assigned  thereon, 
ajid  no  available  error  has  been  committed  in  the  proceedings  which 
led  to  it,  it,will  not  be  reversed.  Gaein  \.  Board,  ete.,  4^9 

iction  to  the  form  of  a  judgment  can 
n  the  Supreme  Court.  Eauuv.  Ftatg,  6S> 


JUDICIAL  SALK 

See  Masbibd  Womam  ;  Sheriff's  Sale. 

JURISDICTION. 

See  CiBCurr  Connis,  2;  Elections;  Jdstil'e  op  the  Peace,  3  to  4;  Bc- 

COONIZAHCE,  2,  3. 

JURY. 
See  ExECDTiOM,  3 ;  Inbiru(;iioms  ;  LitiDOB  Law,  2 ;  PBAtTriCE.  1 ;  Ver- 

Conamuaeation  1^  Coart  WUh. — Cbereionqf  ^ffreemetii  Jj  Threal. — PraeHet, — It 
is  error  for  the  court,  without  the  cnnKent  of  a  parly,  to  send  word  to 
the  jury,  by  the  bailiff  in  charge,  that  if  they  do  not  agree  to  a  ver- 
dict, he  will  keep  them  together  until  Sii  turd  ay —that  is  to  say,  for 
four  days.  Such  threat  is  an  improper  effort  to  coerce  into  an  agree- 
ment. Tare  Havie,  tic,  R.  R.  Co.  v.  Jadctm,  19 
JUSTICE  OF  THE  PEACK 

1.  Bail  Bond. — A  juetioe  of  the  peace  can  not  fir  the  bail  in  cases  of  fel- 
ony at  the  thne  of  issuing  the  warrant.  &aie  v.  Iftnntni)«r,  SI 

2.  Juriadidioa.—Amawnt  ia  Contrarfify. — The  jurisdiction  of  a  justice  of 
the  peace,  in  civil  suits  founded  on  contract  or  tort,  under  section 
1433,  R.  S.  18S1,  is  limited  to  the  amount  of  two  hundred  doltars. 

Nat'l  Bank,  tie.,  v.  HvOon,  101 

3.  Suns. — Complaint. — Bill  o^  ParlUalam. — Pradice. — Where  a  bill  of  par- 
ticulars, filed  with  the  complaint,  shows  that  the  plaintiff's  claim  or 
cause  of  action  does  not  exceed  the  sum  of  two  hundred  dollars,  the 
justice  will  have  jurisdiction  of  the  case,  even  though  the  prayer  of 
the  complaint  is  lor  a  sum  in  excew  of  two  hundred  dollars;  for,  in 
such  case,  the  amount  in  controversy  can  not  eiceed  the  amount  of 
the  demand  as  state<l  in  the  bill  of  particulars.  lb. 

i.  Same. — Apptalfrom  JaMire.—JuriadujIion  (^  Oireail  Cburt.— If  the  justice 
of  the  peace  have  jurisdiction  of  a  cause,  on  appeal  from  such  justice, 
tbe  circuit  court  will  also  have  jurisdiction  of  such  cause.  lb. 

5.  Brtadut  i^  Band. — fi^irfena.— Omwerrion.— In  an  action  npon  the  bond 
of  a  justice  of  the  peace,  the  complaint  alleging  as  breachee  his  coDver- 
sion  of  money  collected  od  judgments  and  his  failure  to  bring  suit  upon 
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cUiDiB,  cTidence  of  his  collectiu: 
process  is  not  admissible. 

LANDLORD  AND  TENANT. 
See  CsiMiHAi.  Law,  15,  EHBi.E.MENTe ;  Rzal  Estate,  Action  to  Be- 

covRB,  1  to  5;  Shebiff's  Sale,  IS,  19. 
TeMney. — Where  the  term  of  a  tenancy  ia  ooeertain,  the  tenant  who  sovi 
ft  crop  is  entitled  to  reap  it.  HeavUon  t.  Farmert  Btnd,  ip 

LEASE. 
See  Landlord  ahd  Tenant;  Real  Estate,  Action  to  Becoteb,  2  to  5. 
LEX  SITUS. 
See  HoRTOAQE,  1. 
LIEN. 
See  Chattel  MoBTaAOE,  2;  Ocardlan  and  WaeD)  7:  Hobioaqx,  5.  6: 
Pastnessuif ;    Shereff'b  Sai^  15;   Taxes;  Vekdob  akd  Ptb- 
CKieBB,  4,5. 

LIFE  INSURANCE. 
See  Insurance. 
LIQUOR  LAW. 

1.  Inbaieaiing  lAqvor. — Bttr. — Sdiiag  on  Sunday. — Emdenee. — On  trial  of 
&n  indictment  for  BellioK  liquor  on  Sundsj,  evidence,  to  wit:  "Am 
sure  it  wax  on  Sundaj.  Mr.  K.  got  a  glass  of  beer  for  himeeU  and 
one  for  me.  Defendant  handed  ua  the  liquor;  K.  paid  far  it  fivecCTt; 
a  glass ;  beer  is  an  intozifating  liquor,"  shows  that  the  beer  so  sold 
was  an  intoxicating  liquor,  and  is  sufficient  to  sustain  a  conviction. 

FanedK  ▼.  Sl^  93 

2.  Same. — Imrirvetion. — AMnmiTig  /bd.— Jury.— On  such  trial  it  was  error 
to  instruct  the  jury :  "  It  would  be  a  Intimate  inference  for  tou  to 
draw  that  the  witness,  in  saying  beer  was  intoxicating,  had  rel^«nce 
to  the  beer  spohen  of  bf  him  when  he  said  he  had  purchased  beer  ol 
the  defendant."  The  inference  from  the  facts  is  a  question  for  tbe 
jury,  and  not  a  matter  of  law  for  the  court.  It. 

3.  Same. — If  the  evidence  show  that  the  intoxicating  liquor  was  sold  od 
□ — j_    ^itjjjj,  i^g  years  prior  to  the  return  oi  the  indictment, 

X  tbe  precise  Sunday  within  that  time.  li. 

LIS  PENDENS  RECORD. 
See  Vendor  and  Purchaser,  1,  2. 
iStaM«  Oarulraed. — Tbe  act  of  1877  concerning  la  ptndoM,  Acts  1877,  Special 
Session,  p.  54,  had  no  retroactive  effect,  and  therefore  did  not  apply  to 
cases  pendingwhen  it  took  effect,  nor  did  it  ap|^  to  cases  in  tbe 
courts  of  the  United  States.  W^aon  v.  B^u,  3i 

LOTTERIES, 
S«e  Criminal  Law,  3  to  7. 
MALICE- 
See  Slander,  2. 
MANDAMUa 
See  DftAiNAGE,  3. 
MARRIED  WOMAN. 
See  Husband  and  Wipe  ;  VoLVSTiar  AssiaNUENT. 
1.    IndtoatK  Interest  in  Ha^xm^»  Land  Sold  on  Poreiiasure. — JHorigage. — 
VeiUd  RighL—Aa  of  1S75  Cbnafrued—When  a  man's  land  has  been 
sold  upon  foreclosure  of  a  mortgage  made  by  him  alone  before  Ibe 


>tfixi 
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puMMje  o(  the  act  of  1875,  Acta  1875jp.  178,  the  inchonte  interest  of 
the  wife  is  not  affected  by  thnt  law.  The  vested  right  of  the  mortRagee 
could  not  be  impaired  by  an  enlargemeDt  of  the  inchoate  right  of  the 
wife.  McOloiUin  v.  iWirxJ,  liS 

2.  Spme.—BedempHon.—  Wififa  Traat^erof  Bight.— Qmveyaiux.~^Fartji.— It  a 
wife  in  not  made  a  party  to  a  forecloBure  suit  againHt  the  husband,  her 
right  to  redeem  from  a  bale  under  the  decree  continues  UDaflect«d, 
and  thie  right  she  may  transfer  Ui  anotber,  by  joining  her  husband 
in  the  execution  of  a  deed.  lb. 

3.  Oaare^na. — Indioalt  InterexL  in  Land  of  H<abaad.—SUitaU  ConMrued. — 
Judteial  Sak. — A  wife's  inchoate  interest  in  real  estate  is  not  a,  ptesent 
inteTeat  which  can  be  transferred,  but  onl^  a  contingent  right,  which 
will  be  barred  or  extinguished  by  her  joining  in  a  deed  of  conveyance 
with  the  husband ;  ana  when  slie  has  joined  in  such  conveyance,  the 
act  ol  March  11th,  1875,  aei'tion  2508,  H,  B.  18«1,  can  not  appl^  to 
a  sabseqnent  judicial  sale,  though  under  a  judgment  rendered  against 
the  hnaband  before  the  conveyance  was  made.      Hudton  v.  Evam,  596 

4.  Saine.—Sierig'»  SaU. — Jadgmenl. — A.  and  wife  conveyed  land  of  A.  to 
P.,  who  conveyed  the  samo  to  E.     By  virtue  of  an  execution  upoD  a 

t'ndgment  agninst  A,,  the  land  was  afterwards  dulv  sold  and  conveyed 
ly  the  sheriff  to  H. 
JkH,  in  an  action  by  11.  to  recover  poascssion  of  the  land,  that  (be  act  of 
1875,  concerning  the  wife's  inchoate  riaht,  did  not  apply,  and  that 
the  wife  of  E.  had  no  interest  in  the  land  tinder  said  act.  Jb.  ■ 

MASTER  AND  SERVANT. 

See  CoBPORATioMS,  5 ;  Neglioesce,  1 ;  Railroad,  1  to  4. 

MEASURE  OF  DAMAGES. 

See  Ceattel  Mobtqaue,  4 ;  Fbaud:  (irABDLAN  and  Wabd,  8;  Iir/uirc- 

TION  BOKD. 

MERGER. 
Bee  Fbouissory  Note,  20. 

MILEAGE. 

See  Fees  ahd  Salaries. 

MISSOMER. 

See  Attachment,  3,  7 ;  Taxes,  14. 

MI8TAKK 

See  Cnr ;  JifDOMEST,  2  to  4 ;  MottTOAGB,  2,  S,  7 ;  Promissost  "San,  11 ; 

SHBRrrp's  Sale,  17;  Sfecific  Pf.rtobmance,  2;  Township  iSmjb- 

Vdnrdary  T^ymad, — Money  paid  throagh  a  mistake  of  facts,  with  the 
means  of  knowing  the  facts  within  reach  of  theparty,  can  not  be  re- 
covered back.  Bva  V.  Jami-n^  SAwi  Tp,  69 
MORTGAGE. 
Sec  Chat-tei,  Mobtoaoe;    JnDOMBWT,  3,  4;    Married  Woxan,  1,  2; 
Promissory  Note,  17,18  to20;  Sheriff's  8ai.e,  15  to  19;  Sitpbkme 
Court,  24;  Vendob  and  Purchaser,  3;  Voluntarv  Assiqnmbnt. 
1.    Si'dw  n/  tanrf. — SMt. — fi*eiinii)(ion.^A  deed  or  mortgage,  made  in  the 
form  prescribed  by  the  law  of  the  State,  which  purports  to  have  been 
executed  and  acknowledged  in  and  between  parties  resident  in  the 
State,  and  contains  nothing!  to   indicate  a  contrary  intention,  will  be 
pcesomed  to  be  of  land  in  the  State.  Dviiih  v.  Baad,  140 
1L    Same. — Cbrrteluin  cf  Mletakf. — Statute  of  /VniHh. — The  correctiim  of  a 


632  INDEX. 

description  of  ^e  premises  cooTejed,  in  a  deed  or  mortgage^  is  not 
forbidden  hj  tha  Btatnte  of  franda.  lb. 

8.  FleatUng. — Rrtia. — A  complaint  b;  A.,  in  the  uBoal  farm,  to  ftnedcae 
a  mortgage  given  to  A.  and  B.  to  aecure  a  note  payable  to  A-,  is  not 
bad  for  want  of  sufficient  facts.  If  objectionable  at  all,  it  is  for  want 
of  proper  parties.  CArttman  7.  CAenoowlA,  401 

4.  I^trtUt. — Htubavd  and  Wife. — Ifotke. — In  a  suit  to  foreclose  a  mort- 
gage upon  lands  purchased  b^  a  married  voman  subeeqneot  to  tbe 
mortgage,  her  husband  is  a  proper  party  defendant,  and  it  is  not  necn- 
sary  to  aver  that  he  had  notice  of  the  mortgage.  Andrem  v.  Smattim,  474 

6.  Same. — M/rlga^  LieiM,  Priority  of . — Oauiiler-Clam.^One.-wbo  is  made 
defendant  to  a  complaint  to  foreclose  a  mortgage,  and  who  holds  a 
prior  lien,  may,  hy  counter-claim,  have  thepriorily  established. 

Porter  y.  Rrid,  569 

6.  Same. — i^peeial  F^ndiag, — Pivdirx, — Where,  lo  a  complaint  to  foreclose 
a  mortgage,  a  defendant  by  counter-claim  sets  up  a  prior  mortgage, 
seeking  to  have  tbe  priority  established,  to  which  the  angirer  is  a  gen- 
eral denial  and  payment,  a  special  finding  that  the  defendant's 
mortgage,  though  it  describes  the  property  embraced  in  the  plaintiff's 
mortgage,  was  not  so  intended,  and  a  conclusion  of  law  that  it  is  not 
a  prior  lien,  are  not  ivithin  the  issues,  and  therefore  irrelevajil,  and 
an  exceptioa  thereto  should  be  sustaineid.  ti. 

7.  8aiM.—Ai>ai>er. — Mitlake. — Deteriptum  1^  Land  in  Mortgage.^ An  ansnet 
to  a  counter-claim  which  seta  up  a  prior  mortgage  on  the  premises 
(on  which  the  plaintiff  seeks  a  foreclosure),  alleging  a  material  mis- 
take in  the  description  of  the  lands  in  the  defendant's  mortgage,  and 
that  it  was  not  intended  to  include  tbe  same  lands,  is  good  on  de- 
murrer, lb. 

MUNICIPAL  COEPORATIONa 
SeeCiry;  NeoLiaENCE,  1 ;  Taxes,  G,  15;  Towvship;  Towhssif  Tbdb- 

TEB,  8. 

NAME. 
See  CanaNAL  Law,  7 ;  Tubhfikb  Company,  5;  Wn-i,  3. 
NEGLIGENCE. 
See  ATTOKtTEY;  New  Triai,,  6;  Baii.koad,  2  to  4,  S;  TowmKIP. 

1.  Oitg. — Oonmfotnt. — Knovitdge  cfDr^aiiM  Madanery. — Permtnal  Injury. — 
Complaint  by  an  employee  against  a  city  for  personal  injury,  averTing 
that  the  injuries  resulted  from  defects  in  a  fire  engine  ofwliich  h«  had 
charge,  which  were  known  to  the  defendant  and  unknown  to  the 

Elaiutiff.     It  was  objected  on  demurrer  that  it  should  hare  been   ■!- 
sed  that  the  defects  were  known  to  some  proper  officer  of  the  city. 
Held,  that  the  objection  was  insufficient  OUj/  of  Lc^di/ttle  v.  AOen,  166 

2.  Bailroai. — GomjAaint. — A  complaint  which  avers  that  the  servants  and 
employees  of  a  railroad  company,  while  the  plaintiff's  horse  was  upon 
a  highway  near  a  railroad  crossing,  stopped  the  engine  at  the  crossing 
and  negligently  caused  the  steam  to  escape,  making  a  great  noisc^ 
after  having  been  requested  not  to  do  so,  whereby  the  horse  became 
frightened,  reared  up  and  fell  backwards,  killing  himself,  shows  that 
the  injury  was  the  "natural  and  prosimate"  result  of  the  negli- 
gence. LommiUe,  etc.,  R.  R.  Co,  r.  SAmidl,  li64 

8.  Same. — Qontribuiory  StgUgeaet. — A  party,  who  is  himself  guilty  of  con- 
tributory n^ligence,  can  not  recover  for  injuiy  to  himself  or  prop- 
erty.  ft. 

4.  Same. — RoilToad  Omaing  Sr«e(. — Killing  Hone, — A  party  who  drives  a 
horse  toward  a  railroad  crossing,  upon  or  near  which  an  engine  is 


sUndiDg,  and,  notwithatanding  the  fact  that  the  hone  ia  frightened 
at  the  en^ne,  thereafter  leads  him  toward  the  crosaioK,  until  a  nar- 
rower point  in  the  street  is  reached,  where  it  is  difflcait  to  turn  him, 
and  the  horse  becomee  bo  frightened  as  to  be  unmanageable,  and  then 
reara  and  falls  backward  and  kills  himself,  U  guUtj  of  contributory 
n^ligence,  and  can  not  maintain  an  action  against  the  railroad  com- 
pany for  such  injurj.  lb. 

5.  Ji^uria  fd  ftrwrn. — Qmiritutory  NegUyma.—  Qaation  rf  Faet.^ln  a  suit 
against  a  grBvel  road  company  to  recover  dama^  for  injuriea  to  the 
pTaintifi)  reealtingi  as  alleged,  from  obstructions  in,  and  the  bad  repair 
of,  the  defendant  s  road,  the  question  as  to  whether  or  not  ihe  plain- 
tiff's n«ligeQce  contributed  to  the  elle^  injuries,  is  a  question  of 
fact,  and,  as  such,  is  properly  left  to  the  jury. 

Bamsei/  v.  EushviOe,  etc.,  6.  R.  Co.,  SO4 

6.  Samt. — ObdriKlioru  in  Stiadiaoiy. — Etidenee. — In  such  a  suit,  where  the 
plaintiff's  injuries  were  received  by  the  oTerturning  of  his  buggy, 
caused,  as  claimed,  by  obstructions  in  the  defendant's  roadway,  the 
testimony  of  witnesses,  that  in  attempting  to  pass  the  same  obstruc- 
tions by  driving  around  them,  within  a  few  days  of  the  time,  and  at 
or  near  the  same  place,  when  and  where  the  plaintiff's  buggy  was 
overturned,  their  sleighs^  though  driven  in  a  careful  manner,  were 
also  overturned,  was  outside  of  the  issues  in  the  case,  and  incompetent 
evidence.  Ih, 

7.  Samf.—Neeaaary  Dematiim. —  Ordinary  Care. — If  the  travelled  portion  of 
the  roadway  is  obstrncted  or  dangerous,  making  it  necessary  for  a 
traveller  to  deviate  therelrom,  he  must  use  ordinary  care  in  making 
sijch  deviation ;  for,  in  the  absence  of  such  care,  the  road  corporation 
will  not  be  liable  for  injuries  sustained  by  reason  of  the  obstruction- 
Ordinary  care  would  prevent  a  traveller,  in  deviating  from  the  road- 
way to  avoid  an  obstruction,  from  driving  upon  ground  so  sideling  as 
to  appear  dangerous  to  a  prudent  man.  lb, 

NEW  TRIAL. 
See  Abbitbatioh  and  Awabd,  1 ;  Assignment  of  Ebrob;  Bill  of  Es- 
CEFTioHS,  1;  Practice,  2;  Referee;  Special  FiNciMa;  Suprehb 
Court,  2,  4,  14,  15,  21 ;  Verdict,  2. 

1.  Pmetiix. — Reeovery. — A  motion  for  a  new  trial,  on  the  ground  that  the 
finding  is  contrary  to  law,  or  to  the  evidence,  presents  no  question  in 
reference  to  the  amount  of  the  recovery.  MeElkea  v.  Bale,  67 

2.  Becord. — A  ruling  assigned  as  cause  fur  a  new  trial,  to  be  available  in 
the  Supreme  Court,  must  appear  by  the  record  to  have  been  made,  the 
statement  of  it  in  the  motion  not  being  sufficient  Hi^hfiU  v.  Monk,  SOS 

3.  Heidervx  Offered.— A  reason  in  a  motion  for  a  new  trial  was  that  the 
court  err^  in  permitting  the  defendant  "  to  offer  in  evidence"  over 
objection  certain  evidence. 

Held,  that  the  word  "offer"  as  used  was  equivalent  to  the  word  "read." 
AmleyY.MeiJ^,S60 

4.  Nea  Trial  as  of  Right.— Einde>ux.—Paymenl  0/  Co$U.—A  motion  for  a. 
new  trial  as  matter  of  right,  on  payment  of  coeta,  must  be  supported  by 
proof  of  the  payment  Railtbadc  v.  WaUce,  4(^ 

6.  F^ttetiee, — Joint  Motiim  for  Nem  Trial. — A  joint  motion  for  a  new  trial 
must  be  good  for  all  who  join  in  it,  else  it  is  not  available  for  any  of 
them,  and  where  the  finding  and  judgment  are  for  one  defendant  and 
a«ainst  another,  a  joint  motion  for  a  new  trial  will  not  avail  either  of 
them.  Robertgon  v.  GanJivila;  463 

e.  Negligtjitt. — Where  a  party  negligently  and  without  excuse  fails  to  pre- 
pare for  trial,  he  can  not  get  a  new  trial  because  of  surprise,  and  of 
accident  preventing  liis  presence  at  the  trial ;  and  if  upon  such  a  mo- 


634  INDEX. 

tion  there  be  connter  affidavits  contradictory  of  the  statements  of  thow 
in  support,  the  Supreme  Court  will  not  interfere  with  the  mlingoD 
the  motion.  Awirem  v.  Sieaiitoit,  4'4 

7.  Practice. — DaTnagte, — The  Supreme  Court  can  not  consider  any  qoes- 
tioD  as  to  the  inudequtu:;  of  damiigeB  given,  unless  it  boa  been  osaigned 
as  cause  for  a  new  trial.  Xiongola-  t.  Smiik,  4&ii 

NOMINAL  DAMAGEa 

See  TEKPAas,  2. 

NON  EST  FACTUM. 

See  Prouissobv  Note,  1. 

NOTICE. 

See  Crtminai.  Law,  6;  Inburance,  2, 13;  Jubokeht,  1,  3;  Mortoaqe. 

4;  Pabtttiok;  pAKTNEBaHiPi  SaeRiTT's  Sale,  8,  14,  16;  Vekdob 

AND  PlIBCHASER,  2. 

OFFICE  AND  OFFICER. 
See  CoifsnTunoiTAi.  Law,  3 ;  Coohty  Additos  ;  County  Cl,sbk  ;  Crim- 
inal Law,8j  JiTBTiCE  OF  THE  Peace ;  Rbooonizance,  3;  Sbbkiff; 
Sheriff's  Sale;  Tdwnbhjp  Trubtek. 

OFFICIAL  BOND. 

See  CotmTY  Clbbk. 

PARENT  AND  CHILD. 

See  GOARDIAM  and  Wabd,  2, 3. 

PARTIES. 

See  Appeal;  Quardluiand  Ward,  6;  MARsiEDWoiCAit,  2;  Mobtoaoe, 

3,  4;  Pbactice,'  16;  Pbouissoby  Note,  2;  Supreme  Codbt,  10,  S4; 

,  PARTITION. 
See  Pleading,  4;  Will,  7. 
Croa  Pdilion. — Aoiioe. — Ret  AdjudicaCa. — If  a  person,  not  Darned  in  the  pe- 
tition for  partition,  becomes  a  party,  and  files  a  cross  petition,  dtuu- 
ing  that  certain  defendants  had  conveyed  theii  alleged  interests  to 
him,  there  can  be  do  valid  finding  and  decree  in  reference  to  the  cross 
petition  without  legal  notice  of  the  filing  thereof,  or  an  appearaow 
thereto  by  such  defendants.  The  origioal  petitioners,  under 
'4i  mnj'  dis| 

PARTNERSHIP. 

See  Contract,  2,  3;  Fraud. 

ChalUl  Sforlgage. — Litn.—Xotux. — Prindpai  and  Sarrfy. — Where,  by  thecon- 
tract  of  copartnership,  it  is  stipulated  that  one  partner  shail  hold  i 
lien  upon  the  property  of  the  firm,  as  indemnity  for  any  liability  be 
may  incur  as  surety  for  the  other,  and  afterwards  the  other  partner 
mortgages  his  interest  in  the  partnetvhip  property  to  a  third  pereon, 
without  notice  of  this  stipulation,  the  mortgage  will  be  postponed  in 
favor  of  the  lien  created  by  the  stipulation,  the  mortga^ being chaivinl 
with  notice  of  the  latter.  Loan  v.  Hani»m,i'i 

.    PAYMENT. 

See  County  Clerk,  5 ;  Insurance,  5  to  7, 12, 13;  Mittake;  NewTbiai., 
4;  Pleaoino,  9,  10;  Principal  and  Agent,  3;  Prohissort  Note, 

4,  5,  11,  12  to  14 ;  SiiERirr,  2. 


PERFORMANCE. 
See  Contract,  6 ;  Iusubancb,  1, 13 ;  Real  Ebtate,  Action  to  Recovsb,  4, 

PLEADING. 
See  AppEAX  fioMD ;  Attacrkbnt,  3 ;  Attorney  ;  Contract,  4,  6 ;  Cor- 
poRATioNs,  1,  3;  County  Cj.ebk,  1,  4;  Copnty  Order,  2,  3;  Crim- 
inai.  Law,  4,  5,  9,  11,  12,  15, 19;  Decedents'  Estates,  8;  Execu- 
tion, 6;  Former  Adjudication;  Fraud;  Conveyance,  1;  Guar- 
dian AND  Ward,  1  to  4;  Insuranci^  1  to  4;  Judgment,  1  to  4; 
JumcE  OF  the  Peace,  3,  6 ;  Mortgage,  3  to  7 ;  NBOuaENCE,  1,  2 ; 
Practice,  14  to  17 ;  Pbomissoby  Note,  1,8, 13, 16, 18 ;  Bbal  Ewate, 
AtmoN  toRecoveb,  1  toS;  Receiver;  Recoonizance,  1 ;  Sheriff, 
1 ;  Specific  Performance; 
,    ,     .       ,  ,     ;  Trespass,  Ij  Turnpike 

Company,  1 ;  Vendor  and  Purchaber,  3,  4 ;  Wiid^  6. 

1.  Jtrint  OomplainL — The  complaint  of  two  or  more  persons  must  show  t, 
right  of  action  in  both.  Mna  Jihl  Co.  v.  KiiOei,  96 

2.  Same.^~Ead  Anucer  U>  Sad  Grmplaxnl. — A  bftd  anuwer  is  good  enoueh 
for  a  bad  complaint.  lb, 

3.  JVoctMe. — Deiminer  Cttmcd  Back. — A  demurrer  to  an  answer  should  be 
carried  back  and  BSatained  to  a  bad  complaint.  lb. 

4.  Ftaiitwa. —  Written  Itutrmneitl. — Eihibil. — The  deeds  through  which  one 
claims  title  are  not  the  foundatioD  of  his  action  fur  partition  or  to 
quiet  title,  and  copies  thereof  filed  with  the  complaint  can  not  be 
loolced  tu  in  passing  upon  a  demurrer  to  the  complaint. 

Smilli  V.  Kiru/,  Sn 

5.  &un<. — .Jn/feipo/um  o/'  Defence. — It  ia  not  proper,  in  anticipation  of  the 
defence,  to  aver  in  the  complaint  matters  wnich  do  not  aid  the  state- 
ment of  the  canne  of  action.  DaPant  t.  Btek,  171 

6.  Scant. — Aritwfr. — iJqrfy. — A  paragraph  of  reply  to  two  paraaraphB  of 
answer,  which  avers  nothing  in  denial  or  avoidance  of  one  of  them,  is 
bad  on  demurrer.  Chti*nian  v.  Chenoteeth,  fOl 

7.  Dejects  Oared  by  VerdieL — When  a  party  is  made  defendant  to  answer 
to  his  interest,  he  can  not,  after  verdict,  abject  to  the  complaint  that 
his  interest  Ih  not  specifically  stated.  Ajidrewg  y.  Siranton,  474 

8.  Same. — DapUeiiy. — Under  the  code,  duplicity  is  not  cause  for  demur- 
rer. Slate,  fx  rel.,  v.  IlavikiTu,  48S 

9.  Faymml.— Sheriff's  Sak.—.inioa  on  Shtriff't  flonrf.— A  plea  of  payment 
is  a  relevant  and  proper  defence  to  an  action  against  a  sheriff  to  re- 
cover a  surplus  remaining  in  hia  hands  from  the  proceeds  of  a  sale  of 
property  on  an  execution  against  the  plaintiff;  and  it  is  error  to  give 
judgment  for  the  plaintiff  as  for  a  failure  of  the  defendant  to  answer, 
when  such  plea  is  on  die.  Bale,  ex  rel.,  v.  £arly,  540 

10.  Same. — A  plea  of  payment  need  not  state  to  whom  the  payment  waa 
made.  lb. 

11.  Spee^  AlUoatioas  of  TUU  Cbn(r-oi.^Where  a  pleading  contaiDS  both 
general  and  specific  allegations  of  title,  the  specific  control,  and,  if 
they  show  no  title,  they  will  not  be  aided  on  demnrrer  by  the  general 
allegations  and  the  conclusion.  Boester  v.  PicEeU,  554 


13,  ftrrioi  D^tnti. — A  partial  defence  pleaded  as  an  entire  defence  u  iii- 
Bufficient  on  demurrer.  Johntoa  School  7)).  T.  Cil'aeia  Bant.  -iZ-i 

POSSESSION. 
8ee  Insanity,  3;  Reai.  Estate,  AcnoK  to  Becoveb,  4  to  6;  Sheriff's 
Sai^  15. 
PBACriCE. 
See  AKBiTBATtON  AND  Award;  Assignment  of  Errob;  Attachxext,  1, 
2,  4  to  6;  Bm.  of  Exceptions;  County  Auditob,  2;  Cbihikii. 
Law,  16;  Demurrer  to  Evidence;   Drainage,  3;   E^-^>ENCE:7; 
Instructions;  Judgment,  6,  7;  Jury;  Jubtic-b  of  the  Peace,  3; 
Mortgage,  6:  New  Trial  ;  Pleading,  3, 6, 9, 12 ;  PROMiaaoRY  Notf, 
1,  3, 13. 16;  Railroad,  6;  Referee;  Re\-iew  of  Judgment;  Spe- 
cial Finding;   Superior  Courts;   Scprekb  Court;   Taxes  13; 
Township  Trustee,  3 ;  Verdict;  Witness. 

1.  ItulruetUm, — DateHng  Veydid. — Jury. — The  court  mav,  in  a  proper  cane, 
when  the  evidence  U  all  in,  direct  the  jurjr  to  find  a  verdict  in  favor 
of  the  parl^  entitled  to  it.        ,     WaiAerY.  AUentcHU.tle.,  T.  P.  Oa.,~i 

2.  Qmttming  Bvidenee. — Neu  TVial. — Witnai. — Upon  a  motion  for  a  oea 
trial,  challenging  the  Kufficiencj'  of  the  evidence,  a  court  ii>  anthoril«d 
to  give  a  conalruetion  to  the  testimony  of  witnesses  which  il  may  not 
do  when  giving  the  cause  to  the  jury.  Paneake  v.  SlaU,  93 

3.  Raafxd  Qatslion  of  Law. — App^  to  Sapreme  CourL — SlaliUe  OnuCmot — 
A  reservd  question  of  law  can  not  be  presented  under  section  630.  E. 
8.  1881,  unless  it  appears  that  the  particular  question  virtually  aro^ 
and  was  decided  by  the  trial  court,  during  the  progress  of  the  caiue, 

Stiorl  V.  Stulrmaii,  U-i 

4.  Sam^. — Kieepli/m. — /?i8(r«dton.  —  BecoitJ. — A  party  can  not  formuNle 
such  question  of  law  as  ha  conceives  to  be  involved  in  the  pleadins 
or  to  arise  upon  the  facts  proved,  and  present  it  to  the  Supreme  Court 
under  said  section  630;  and  where  such  question  arises  upon  an  in- 
struction, the  record  must  contain  the  instruction,  and  it  iuut>t  appnr 
thai  an  exception  was  taken  to  the  ruling  of  the  court  /*. 

5.  Ekeeplion  to  Judgment, — A  general  exception  to  a  judgment  does  niit 
bring  in  question  the  correctness  of  a  particular  part  of  the  judgment 

Mndgt  v.  Hetr/anaer,  HI 

6.  Evidewx. — Eaxplioa,—Aa  objection  to  the  ndmission  of  evidence  mu^t 
be  stated  aud  an  exception  reserved  in  Che  trial  court,  to  present  the 
question  of  its  admissibility  in  the  Supreme  Court.  Bolanv.  Sbieier,  liS 

7.  Same. —  Witnea, — -Ileareay. — Where,  on  cross-examination  of  a  witnesf, 
it  appears  that  all  he  knew  about  what  be  bad  testified  was  heaisav, 
it  is  proper  for  the  court,  on  motion,  to  HtrLke  out  his  testimony.    1^. 

8.  Spteial  finding.- — HamUete  Eiror.—Eeeofd. — Where  it  appears  from  the 
WDole  record  that  a  particular  fact  was  not  really  in  dispute  on  the 
trial,  but  treated  as  admitted,  it  is  not  essential  that  the  courtsbould, 
in  a  special  finding  of  the  facts  under  section  551,  R.  S.  1881,  slate 
such  fact.  Tamil  v.  HoOms,  ISi 

9.  Otgeedon  to  Evidmee. — No  other  objections  to  the  admission  of  evideoce 
than  those  stated  to  the  trial  court  will  he  considered  on  appeal. 

ISaan  v.  fJaaO,  m 

10.  Eeidenu  Offered.-^ Erception. — An  exception  to  the  ruling  of  the  court 
in  allowing  a  parly  to'" offer"  certain  evidence,  is  meant  to  include 
the  putting  in  of  the  evidence.  Andty  v.  MeiUr.  W 

11.  ObjedioM  and  Etogrftoiis. — Fi-aumption. — The  specific  grounds  of  objec- 


INDEX.  637 

tion  to  Bn7  acliuD  or  ruling  of  the  trial  court  mnat  be  Btnted  (and 
eiceptions  taken)  at  the  time,  and  not  left  to  inference  from  a  general 
hiBtory  of  tlie  proceedings;  the  presumption  being  in  favor  of  Biich 
court  until  error  is  plainly  nhown  by  the  record  made  up  in  accord- 
ance with  tlie  rnlea  of  practice.  Baikbaet  t.  Wallu,409 

12.  Same.— Filing  (^Ftipera  Withaal  All^intioii  of  Gourt.—A^fdaBit  for  Change 
of  Vinaie. — Purties  nave  no  right  in  open  court,  to  tile  an  alfidavit  tor 
change  of  venue  or  other  paper,  vithout  calling  the  attention  of  the 
court  thereto-  Qiutre,  whether  an  afliduvit  for  a  cliange  from  the 
judge  can  be  so  inlerpoBed  as  to  prevent  the  announcement  of  a  de- 
cision on  a  matter  already  coHRiaered,  the  judge  being  in  the  act  of 
making  the  announcement.  lb. 

13.  VerdieL — Objection  to  the  sufficiency  of  a  reply  cornea  too  late  after 
verdict.  Andracs  v.  Suxmitm,  4^4 

14.  I^eading, — DemuiTer. — EaideTvx. — When  considering  the  correctneM  of 
a  ruling  upon  a  demurrer,  the  facts  averred,  unaided  by  refereoce  to 
the  evidence,  must  be  considered.  Go^ny  t.  Orai/en:^  47S 

lb.  Heading.^ Hiiiial  Defenee,  —  A  partial  defence  pleaded  as  an  entire 
defence  is  insufficient  on  demurrer. 

Jahntm  Sehod  Tp.  v.  OUiient  Bank,  616 

18.   Satae. — Danvmr. — D^eel  rf  ^rtia. — A  demurrer  for  want  of  facta, 

and  for  want  of  the  plaintiff's  capacity  to  sue,  presents  no  question 

aa  to  a  defect  of  parties.  lb. 

17.   ileadtnii. —  [At0erta>n()r. — Mere  uncertainty  in  a  pleading  is  not  reached 

by  demurrer,  but  by  motion  to  make  specific. 

Qrajnd  Hapidt,  tie.,  B.  B.  Co.  v.  Juno,  StS 

PRESUMPTION. 
SeeABBiTBATiONAiiDAwABD.S;  CoirrttACT,5;  ConuTY Order,  1;  Hobt- 
0A0B,1;  PaACTiCE,!!;  Bkal  Estate,  Action  to  Bbcovzr,  6 ;  Shsb- 
irr's  Sale,  14,  20;  Slaitdeb,  2;  Statute  of  Fraihm;  Will,  4,  6. 

PRICE,  INADEQUACY  OF. 

See  SHEBtFT's  Sale,  7. 

PRINCIPAL  AND  AGENT. 

See  Baitebhrot ;  CbBPOBAtioNB,  5 ;  Cbixikal  Law,  17,  IS;  Forbceb 

AdJDSICATION,  2;  InaUKAMCE,  11 ;   BAILaOAi>,  1  to  4. 
1.    Dtelamliaju. — £Mdenee.— Agency  can  not,  in  a  suit  against  the  princi- 
pal, be  proven  by  the  declarations  of  the  agent 

JoAiMton  Haneter  Oo.  t.  Bartie),  40G 
%    Bat^eation. — The  anauthoriied  act  of  an  agent,  or  of  one  assuming 
to  act  as  an  agent,  can  not  be  accepted  in  part  and  rejected  in  part. 

State,  ex  reL,  v.  Eakf/,  540 
3,  Sheriff.— FtOfOhent  la  Clerk  of  CourL—AUonteg.— Bal^aition.— To  an  ac- 
tion against  the  sheriff  for  the  recovery  of  an  alleged  surplus  remain- 
ing in  his  hands  from  the  sale  of  plaintifT's  property  on  execution,  it 
is  a  good  defence  that  the  sheriff  had  paid  the  money  to  the  clerk  of 
the  court,  to  whom  the  attorneys  of  record  of  the  plaintiff,  "  there- 
unto dnty  authorised,"  had  receipted  for  parts  of  the  money,  and  the 
remainder,  with  the  plaintifT'n  consent,  had  been  applied  by  the  clerk 
to  cofltA  taxed  against  the  plaintiff;  such  factx  show  a  ratification  of 
the  act  of  the  sheriff  in  the  disposition  of  the  surplus,  Jb. 

PRINCIPAL  AND  SURETY. 
.See  Appeal  Bond  ;  Countv  Clebk,  4 ;  Decedents'  EsTATEg,  1 ;  Odab- 
MAN  AND  Ward,  1  to  4;  Pabtmebship  ;  Pbokmsoby  Note,  3,  11 
12;  Township  Trustee,  4  to  7. 


PROMISSORY  NOTE. 

See  County  Order,  1 ;  Decedents'  Estates,  3 ;  Former  Aucdicatiok, 

2;  Township  Trustee,  8;  Vendor  and  Purtiiaseb,  3. 

1.  yon  Ed  FaiUum. — Eeideiux. — iVarfi«.— In  an  action  upon  a  promisMiy 
Dote,  where  the  defendant  pleads  hob  eeifadam,  prtnu  yhfu  evidence 
of  the  execution  of  the  note  entitles  it  to  l>c  rend  in  evidence. 

Bolan  V.  tilorber,  li'- 

2.  Payobie  lo  Bank  OajJtier.— Change  o^  Qi»hier.—Riglii  ^  Aclion.—I\irl».— 
A  promissory  note,  made  payable  to  the  cashier  of  a  baoL,  in  in  eUi'Cl 
payable  to  the  bank,  and  an  action  may  be  bronght  id  the  name  of  a 
successor  to  the  cashier  named,  without  an  assignment  by  the  latter. 
who  need  not  be  made  a  party.  Dalelt  v.  Brn/d,  I-i'- 

3.  Principal  and  fjureij/, — Erieiwion  of  Tii»e,—Principar»  InioiivTtey. — Eri- 
denee. — Ihi/ee'a  Knoidedge. —  Witnee». — On  trial  ol  an  action  on  a  note 
against  principal  and  surety,  wherein  the  surety  has  answered  an  ei- 
tensioa  of  time,  a  question  to  the  payee,  a  witnens,  asking  his  reawn 
for  not  ^ving  an  eitension,  and  his  answer  thereto  that  he  knew  of 
the  principal's  insolveacy,  were  relevant,  competent  and  material. 

rAonuxottv.  Bodca,  I''i 

4.  Gontrad. — Ihymeai  ofNoU  in  Serviea<. —  Demand. — When  a  note  for  the 
payment  of  money  on  a  day  fixed  contains  a  stipulation  that  parment 
may  be  made  before  maturity  in  sawing  lumber  at  a  uanied  _priee,  tbe 
payee  to  furnish  the  logs  therefor,  tbe  payor  majf  give  notice  of  hii 
readiness  to  perform  accordingly,  and  request  that  tbe  logs  be  pn>- 
duced,  aQd  a  failure  of  the  payee  to  do  so  will  excuse  performance  on 
the  part  of  the  payor;  and  the  payee  can  not  demand  money  without 
showing  that  he  furnished  logs  and  requested  tbe  pavor  to  saw  thesi. 

Aipp  V.  DitJoiy,JI4 
6.  Same, —  SViuier.— A  stipulation  in  a  not«  that  it  may  be  paid  in  specific 
articles  of  property  or  in  work  or  labor  is  for  the  benefit  of  the  payor, 
and  he  may,  as  he  elects,  pay  either  in  property  or  labor,  anrf  if  he 
make  proper  tender  can  compel  the  creditor  to  accept  payment  in  the 
articles  or  work ;  but  if  he  fails  to  duly  exereise  his  election,  or  make 
ft  proper  tender  when  it  b  necessary,  the  creditor  may  enforce  pav- 
ment  in  money.  Ih. 

6.  &>iie. — AUeralioa. — ^loliation. — The  alteration  of  a  note  by  the  payee, 
whereby  it  is  made  payable  at  a  bank  in  this  State,  is  material  aad 
avoids  the  note,  but  an  alteration  by  a  stranger,  or  by  an  agent  not 
having  authority,  is  a  mere  spoliation,  which  does  not  release  the 
parties.  Ballard  v.  FmiMin  Ihi.  Oa^  !3S 

7.  Same. — FmnAiient  Alleration, — -A  fraodnlent  alteration  by  the  payee  of 
a  promiasoTy  note  will  prevent  him  from  recovering  either  on  the  note 
or  on  the  original  consideration.  lb. 

8.  Pleading. — ConiddeTalion. — Irrdeaml  AvermaUt. — Danumr, — A  promis- 
sory note  imports  a  consideration,  and  consequently  avcrmenia  in  a 
complaint  on  such  note,  concerning  the  origin  and  nature  of  tbe  con- 
sideration, are  irrelevant  and  not  to  be  considered  on  demurrer. 

DuP>a,t  V.  Bret,  !7t 

9.  Maimol  AUeratSon. — Interl^ng  Nanu  of  Bank. — Bona,  Fide  Purduuer. — 
The  maker  of  a  promissory  note,  perfect  in  Its  terms,  not  n^otiable 
by  the  law  merehant,  does  not,  by  leaving  a  blank  space  in  the  body 
of  tbe  note,  wherein  words  of  negotiability  may  be  so  Inserted  as  n'>t 
to  furnish  an  indication  of  tbe  alteration,  give  an  implied  authority 
to  the  payee  to  insert  therein  (he  name  of  a  bank;  and  such  an  in- 
sertion, without  the  authority  of  the  maker,  is  such  a  material  altei^ 
ntion  of  the  note  as  will  invalidate  it  in  the  hands  of  a  bona  fit  pur- 
chaser, whether  he  has  notice  of  the  alteration  or  noL 

CronWte  t.  A(6eter,  Sl^ 
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10.  Sraie. — &^  and  Purchase  of.—PardiaKr  Put  upon  Enquiry. — The  pur- 
chaser ot  a  note,  whether  negotiable  by  the  law  merchant  or  not,  is  put 
upon  enqllirj  as  to  its  genuineness  in  all  its  material  parts,  by  the 
mere  fact  that  it  is  ofTered  for  sale ;  and  if  be  omits  to  make  enquiry  of 
the  ranker,  he  buys  at  his  own  risk,  and  upon  tiie  faith  of  his  imme- 
diate endoreer,  or  of  others,  if  any,  to  whom  he  may  legally  have  re- 

11.  Principal  and  Surety. — Pnyment. — MaMke. — Forgery. — Where  by  a  for- 
gery of  the  signature  of  his  former  surety  to  a  promissory  note,  the 

■  principal  in  a  note  discounted  at  bank  deceives  the  bank  and  obtains 
a  renewal  of  the  loan,  and  a  surrender  of  the  old  note,  and  delivers  it 
to  the  surety  as  paid  and  thereby  induces  him  to  believe  that  it  has 
been  paid,  the  truth  coming  to  his  knowledge  only  after  the  principal 
has  become  insolvent  and  abecundcd,  the  bunk  may  recover  from  the 
surety,  upon  the  old  note,  upon  the  ground  that  it  was  surrendered  by 
mistake.  Loviiyge}-  ».  ^at'l  BaiUt,  de.,  S54 

12.  Same. — Beaacal  q/'  Kole  by  Forged  Xole, — Payment  of  IniereM. — DiixKarge 
of  Saitty. — A  renewal  of  a  loan  by  the  use  of  a  forged  note,  whereby  the 
lender  is  deceived,  interest  being  paid  for  the  penod  in  advance,  is  not 
binding  upon  the  latter,  and  therefore  will  not  diecharge  a  surety  for 
the  original  loan.  lb. 

13.  Satne. — AdmaaUm  in  CompiainL — Evidence, — PiymfiU, — Under  a  plea  of 
payment  to  an  action  on  a  promissory  note,  it  is  competent  lor  the 
plaintiff  to  show  that  a  credit  admitted  in  the  complaint  is  for  the 
same  payment  evidenced  by  a  receipt  produced  by  the  defendant. 

BoberUon  v.  Oarthtinler,  i6S 

14.  httereit. — I^tymtiO. — ReeowpmerJ. — A  promissory  note,  without  any  ex- 
press stipulation  for  interest,  draws  six  per  cent  after  maturity;  and, 
payments  made  having  been  credited  on  (he  basis  of  ten  per  cent, 
without  the  maker's  consent,  he  had  the  right  lo  have  the  catculation 
made  on  the  basis  of  six  per  cent.  In  such  case,  it  Is  not  a  qnestion  of 
recoupment,  but  of  payment.  Godfrey  v.  Ontyemfl,  476 

15.  Wliat  ia.~Farm.-~8difxi  IWnuAip.— IWiuAip  TnuUe.—Daeriptu)  Per- 
)0tuB.--An  instrument  maybe  a  promissory  note  though  it  contains 
no  direct  "promise  to  pay,"  if  it  have  equivalent  words;  tor  instance, 
ft  writing  of  the  following  tenor:  This  is  to  certify  that  there  is  due 
from  Jonnson  Township,  to  A.  and  K,  or  order,  one  hundred  dollars 
for  school  furniture,  payable  on,  etc.,  with  interest,  etc,,  for  value  re- 
ceived, ete. ;  payable  at  the  First  National  Bank,  etc.;  signed  W.  H. 
F.,  "TruRlee  Jolinson  Township,"  is  the  promissory  note  of  Johnson 
School  Township.  Jolmion  Sehooi  J^  v.  Citaena  Bant,  SIS 

16.  Soma — Pkadiiy, — Coinet. — Praeliee. —  ExhibUt, — A  complaint  of  two 
paragraphs,  upon  two  promissory  notes  of  identical  teaor,  must  be  ac- 
companied with  a  copy  of  each  note,  Gled  with  its  proper  paragraph. 
It  is  not  enough  to  put  in  place  of  a  copy  of  either  note  a  statement 
of  its  identity  with  the  other  exhibit.  lb. 

17.  Morlgage  on  Real  Eitale. — Suit  by  Atignee  agnimi  Jndorter. — Z>iie  Dili- 
geaeA—I-BMlvetury  <^  Maier.—D^eneea.— Under  section  5501,  R.  8.  1881, 
the  assignee  of  promissory  notes,  not  payable  to  order  or  bearer  in  a 
bank  in  this  State,  and  secured  by  mortgage  on  real  eatate,  having 
used  due  diligence  in  the  premises,  or  where,  by  reason  of  the  insol- 
vency of  the  maker  of  the  notes,  due  diligence  would  have  been  un- 
availing, mav  have  his  action  against  his  immediate  or  any  remote 
indorser  of  the  notes,  for  any  balance  due  or  to  become  due  thereon 
after  the  sale  of  the  mortgaged  premises ;  and  it  is  no  defence  to  such 
action  that  the  mortgaged  premises  depreciated  in  value  between  the 
time  when  the  assignee  might  have  enforced,  and  the  time  when  he  did 
enforce,  the  sale  of  said  premises.  WOUoit  v.  Bi^ford,  BS8 
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.  Same. — Ami^noi't  Oontraei. —  Warranty. — iSWi  •/■  Mortgaged  iVeMuea. — 
Apjiieatiim  o/'  Proeted». — The  contract  of  the  assignor  or  indoraer  of  ~ 
promiBgorr  note,  ne^tiable  under  the  slatate  of  this  St&te,  but  e 


Apfiiealioa  o/'  Proeeedt. — The  contract  of  the  assignor  or  indoraer  of  a 
promisgorr  note,  ne^tiable  under  the  slatate  of  this  St&te,  but  not 
governed  by  the  law  merchant,  H  a  warranty  that  the  maker  is  liable 


.ind  able  to  pay  it.     Upon  Ibe  sale  of  mortgwed  prenuMs, 

the  proceeds  of  the  sale  shall  be  applied,  under  HectioD  639oi  theciril 
code  of  1852  (sec.  1104,  R.  S.  1881),  fimt  to  the  payment  of  the  prioci- 
pal  due,  interest  and  costs,  and  then  to  the  residue  secured  ttj  the 
mortgage  and  not  due;  and  an  answer  of  the  assignor,  seekitiK  a  dif- 
ferent application  of  the  proceeds  of  sale  from  that  prescribea  in  tlie 
statute,  IS  bad  on  demurrer  for  the  want  of  facts.  lb. 

19,  Sa>M.—  Want  of  I>Uignie«.—Naiet  not  i>ue.— The  assignee's  failure  to  use 
due  diligence  m  the  prosecution  of  his  judgment  against  the  maker 
upon  the  notes  then  due,  is  no  defence  in  the  suit  against  the  assignor 
upon  the  notes  which  afterwards  became  due.  lb. 

20.  Same. — Amffirmeal  of  Mortgage  NoUt. — Jndgmentc^  FaraiatUTe.— Merger.— 
In  the  judgment  recovered  by  the  assignee  of  notes  secured  by  moii- 
nge,  against  the  maker  thereof,  for  the  foreclosure  of  the  mortguje, 
there  is  no  merger  of  the  assignor's  contract  of  Meignmeiit.  lb. 

PROSECUTING  ATTORNEY. 
See  CocMTT  Clerk,  2. 
PUBLIC  POLICY. 

See  Taxes,  8. 

PUBLICATION. 

See  Cbiminai.  Law,  6,  7. 

PUBUCATION  OF  DELINQUENT  TAX  UBT. 

See  CoNnnuTioNAi.  Law,  1. 

QUESTION  OP  FACT. 

See  Eixccnoii,  S;  Liquos  Law,  2;  NBOuaEmn^  6. 

QUESTION  OF  LAW. 

See  Cbhcinai.  Law,  16;  Pkacticb,  S,  4. 

QUO  WARRANTO. 

See  CoBPOSATioire,  3,  4;  ELBcnOHs;  Tubhpike  Cokpaxt,  6. 

RAILROAD. 

See  Cbimikai.  Law,  1,  2 ;  NsauoxirCE,  2  to  4 

1.  Baibl)ad  Oompany.—Uabaifs  for  WiOtd  Ari»  asid  TinU  (^  AgtaU  aad  &^ 
tonts.— Cbrporo^vm. — Prmdpal  and  Agent. — Balifiealiai. — A  coipotstiod 
is  liable  for  the  wilful  acts  and  torts  of  its  agents,  done  to  the  injaryof 
others,  within  the  general  scope  of  their  employment,  though  the  par- 
ticular acts  had  not  been  previously  authorised,  and  have  not  been  r>ti- 
fied  since,  by  the  corporation.     Tare  Haute,  etc,  R.R.Oo.f.  Jadcton,  19 

2.  Same. — OmtraelmA  Pamenger. — Breach. — NegHgenee. — Tfaecontrmct  ota 
railway  company  with  its  passenger  is  to  carry  safely:  and  if,  throagfa 
the  negligence  or  wilful  act  of  the  conductor  or  of  a  brakeman,  or  of 
both,  a  jet  of  water  is  dashed  upon  the  passenger  while  being  carried, 
it  is  a  breach  of  the  contract.  lb, 

S.  Same, — Emdenee, — iVerimi  Dedaration  of  Servant. — It  being  charged  in 
the  complaint  that  plaintifT,  while  being  carried  on  the  defendant's 
railroad,  was  drenched  with  water,  and  that  it  was  done  wilfully,  and 
tike  evidence  lending  to  show  that  it  was  done  by  the  direct  procnie- 
ment  of  the  brakeman,  it  was  competent  to  prove  s  previous  declara- 
tion of  the  brakeman  of  his  purpose  to  do  it.  lb. 
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4.  Same. — £hidenoe  qf  Mwy. — lu  Aa  tuition  «^iiiBt  a  railroad  compsnT 
for  havine  wron^ullj'  drenched  the  plaintifi^  while  a  psMenger,  iritli 
waler,  it  being  specif ly  charged  that  the  infar}' caused  a  recurrence  of 
diziinesB  and  vertigo,  it  was  competent,  without  offering  medical  tes- 
timony on  the  subject,  to  prove,  amon^  instances  of  such  diuiDess 
after  tlie  injur)',  the  fulling  of  the  plaintiff  upon  a  sidewalk.  lb. 

5.  AppeaL — Ooanty  Qmimisaione/i — I'raetict. — An  appeal  from  the  order  of 
a  county  board  levytnga  tax  in  aid  of  a  railroad  ^oee  to  the  circuit 
court,  Dot  for  the  correction  of  errors,  but  for  trial  as  an  ori^Dul 
cause;  objections  filed  there,  in  the  nature  of  an  alignment  of  errors, 
should  be  wholly  disregarded,  and  the  party  appealing  can  make  no 
question  ill  the  Supreme  Court  concerning  the  ruling  of  the  circuit 
court  upon  tfaem.  Qaeia  v.  Board,  etc,  4^0 

6.  Tdi.—PiJilie  Aid.—Eiii<Unee.—ln  July,  ISTEI,  a  petition  was  presented 
to  the  county  board  asking  an  appropi  iation  for  a  township  of  |i76,- 
000,  to  aid  a  railroad,  ae  provided  by  the  statute  (K.  B.  1881  sec 
4045).  An  election  was  held  and  the  appropriation  voted.  In  June, 
ISSO,  the  board  levied  a  tax  of  one  per  cent,  accordingly.  In  June, 
1881,  another  levv  o£  one  per  cent,  was  ordered,  and  on  trial  of  ait 
appeal  from  this  lost  order  the  appellant  offered  to  prove  that  a  tax 
of  one  per  cent,  for  the  years  1680  and  1S81  would  not  raise  the 
*75,000. 

Hdd,  that  the  evidence  was  immaterial. 

Mdd,  also,  that  the  appeal  raised  no  qaestion  upon  the  proceedings  occur- 
ring before  the  order  appealed  from.  lb. 
1.   Fhtea. — OitUe-Pils.— When  a  railroad   company   makes  gates  in  its 
fences  to  enable  a  farmer,  whose  lands  lie  on  both  sides,  to  pau  and 
repass,  and  does  not  protect  the  crossing  by  cattle-pita,  the  railroaS  is 
not  securely  fenced,  as  the  statute  (B.  S.  1881,  section  4031)  requires. 
Orond  Ba^dn  ele.,R.B,Co.  v.  Jvna,  BSS 
S.   iSfaoK. — ^oA  IGUei.-^Seg^geiiee. — Bmdaux. — There  is  no  question  of 
UMiliffance  by  either  party,  nor  of  motive  for  not  securely  fencing,  in- 
volved in  a  snit  for  animals  killed,  under  the  statute  requiring  rail- 
roads to  be  fenced,  and  it  is  not  error  to  exclude  evidence  upon  these 
snbiecls.  lb. 
RAILROAD  TICKETS. 
See  Cbiuihai.  Law,  1,  2. 
RATIFICATION. 
See  Contract,  3 ;  Corporatiomb,  6 ;  pRrKciPAi.  and  Aokht,  2,  3 ;  Bail- 
road,  1 ;  Sbkritt,  2. 


REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Married  Woman,  4;  Reoeiver,  2;  Shbrii^s  Sals,  13, 15,  20. 

1.  Cbn^WainL — Dttaiptiim  <^  Premaa.—Ih'awmplvin. — If  the  description  of 
the  premises  in  a  complaint  in  ejectment  contains  no  apparent  uncer- 
tainty, the  pleading  will  be  upheld  on  demurrer.  The  court  will  not 
indulge  in  conjecture,  or  in  the  presumption  of  facts  not  stated,  for 
thepurposoot  making thedeacription uncertain,    flailsftootv.  Wa]kt,  409 

2.  Same. — Jnnner. — Lttat. — Slat«U  qf  Fhnuls.^Aa  answer  to  a  complaint 
in  ejectment  in  the  usual  form,  to  the  eSect  that  the  defendant  had 
been  the  owner  and  in  possession,  but  had  been  sold  out  by  the  sher- 
iff, and  that,  in  consideration  of  the  snrreitder  by  the  defendant  of  an 
obligation  which  he  held  against  the  purchaser,  the  latter  had  leased 

Vol.  81.— 41 
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the  laod  to  the  defendtint  for  th«  period  of  fire  jean,  tmd  that  he  hul 
been  in  DoaBeasion  and  had  caltivated  the  land  for  one  year  od\^,  is 
not  good,  becaase  of  the  statute  of  frauda  which  requires  leaaee  for 
more  than  three  jesra  to  be  in  writiag.  lb. 

3.  Same. — Landlord  and  lenant.  —  A  special  answer,  to  a  complaint  in 
ejectment,  which  sets  up  a  right  to  occupy  as  tenant,  must  show  that  the 
tenancy  had  not  been  terminated  before  the  commencement  o(  Iha 
action.  Ik. 

4  Samt. — flirt  Paformanee. — Gnuirfwaiwm-^The  remaining  of  a  partv  in 
poeseeaioQ,  under  a  parol  lease  of  laud  for  more  than  three  yenrs,  pav- 
ment  of  the  conatderation  of  the  lea^e  and  cultivation  of  the  land,  are 
not  such  partperformanceas  to  take  the  contract  out  of  the  statute.  /*. 

6.  Sunt— Rimi  iea»s /or  mor«  (Aan  TArw  Finrg.— The  tenant  who  takes 
poBseflsioQ  under  a  parol  lease  for  a  terra  longer  than  three  years,  is 
not  a  trespasser,  but,  it  xtemit,  a  tenant  from  year  to  year.  '         lb, 

8,  IHile. — ft»»Mgion.^Btidence.^//eic — DeicenL  —  Praumptiim  of  Conm/- 
ancc  by  Aneator. — In  an  action  to  recover  tlie  possession  of  real  estate, 
the  defendant  in  possesBion,  unable  to  show  title  in  himself,  may  pro- 
tect his  poSHessioo  and  defeat  the  action  by  proving  facts  and  ciicum- 
atances  from  which  it  nay  be  feiriy  inferred  that  the  ancestor,  under 
whom  the  plaintiff  claims  aa  heir,  had  in  his  lifetime  parted  with  the 
title  to  the  land,  bo  that  the  plalntifT  inherited  nothing  therein. 

Hagenbaxk  v.  MeOiuixy,  577 
RECEIVER. 
See  Fraud. 

1.  Af^eaiion  fat  ApptAntmaA  of. — FUading. — K  petition  for  the  appoiot- 
'  ment  of  a  receiver  must  show  affirmatively  the  facts  which  make  the 

receiver  necesfiary.  It  will  nut  be  sufficient  to  all^e  ignornnce  of 
material  facts  nor  to. allege  a  l^al  conclusion  without  stating  th« 
facU  on  which  it  is  predicated.  HtavUon  v.  Farmen  Bank,  SfS 

2.  iShjnt— H«ii  E^aU,  Anion  lo  RftotKr.—Apinnatti  of  TUle  in  Petition  fir 
Beeeieer. — Where,  in  an  action  for  the  recovery  of  real  estate,  a  peti- 
tion by  the  plaintiff  for  the  appointment  of  a  receiver  is  filed,  aTerring 
the  plaintiff's  ownership  of  a  junior  judgment  and  his  redemption 
from  the  foreclosure  sale  made  by  the  defendant,  the  all^^tion  of 
title  that  tbe  "  plaintiff  afterwards  took  such  other  steps  as  required 
by  law,  aa  that,  on,"  etc.,  "  and  after  due  and  legal  sheriff's  sale  of 
said  real  estate,"  a  deed  therefor  was  by  the  sheriff  executed  to  him, 
h  insufficient.  lb. 

RECITALS. 

See  City,  2. 

BECOGSTZANCR 

See  Baotakdy;  Cbihinal  Law,  S;  Rcplevih  Bah. 

1.  Bteogaitanee  Bond.-~Oi>mpliiiit.—\  complaint  upon  a  forfeited  recogni- 
tnnce  mnst  state  facln  snowing  th:it  the  officer,  by  whom  bail  waa  ac- 
cepted, had  authority  ta  take  it.  Stale  v.  Winitimgir,  SI 

2.  Sanv.. —  Whea  Void. — Jurwdietioa. —  A  recognisance  taken  by  s  court 
without  jurisdiction,  or  by  an  officer  without  authority,  is  void.      lb. 

3.  OatutabU. — TiJcinff  Bteognaanee. — Stalale  Ooattmed — Firing  the  amount 
of  a  recognizance  in  cases  of  felony,  is  a  judicial  act  which  a  consta- 
ble has  DO  authority  to  perform;  nor  does  section  1705,  R.  S.  ISBI, 
confer  upon  him  authority  to  take  recognizances  in  snch  cases  without 
a  judicial  order  fixing  the  amount,  or  directing  that  bail  may  be  taken; 
and  a.  bond  so  taken,  without  niich  order,  is  void,  and  subsequent  acts 
of  the  court  can  not  validate  it,  nor  is  it  such  a  defect  as  is  cnied  by 
sectioD  1221.  lb. 


RECORD. 
fESxcepitohb;  Evidenci^6,  7;  NewTbiAI^ 

,  4,  8;  SupkemeCt "  '" 

RECOUPMENT. 

See  PBOMiBaoRY  Note,  14. 

REDEMPTION. 

See  EifBixMENia;  Mabbied  Wohan,  2;  Sbebiff's  Sale,  15,  16,  19; 

VOLCHTABY  AWIONKEHT. 


See  CoDiJTT  Auditor,  2. 
Venire  rfe  Sobo. — yea  Trial. — Eteention. — Pmetiec. — Where  a  referee,  under 
order,  reports  the  facts  and  his  conclusions  thereon,  an  insuificiencj' 
in  the  facts  found,  by  omisBioD  or  UDcertsinty  in  the  concIusiouB  ap* 
pearing  in  the  report,  is  reached,  not  hj  motion  for  a  vmirt  de  tuno, 
but  by  motion  for  a  new  trial ;  and  the  conclugions  may  be  questioned 
only  by  exceptions  thereto.  Gotmtf  v.  Statt,  m:  rel.,  137 

REFORMATION  OF  JUDGMENT. 
See  JuDtniENT,  4. 
RELEASE  OF  SURETY. 
See  Appeal  Bund;  PnoHiEaoRY  Note,  3, 12. 
REPEAL  OF  STATUTE. 
See  CoirenTDTiOTiAi.  Law,  1 ;  Coimrv  Cleek,  3 ;  Circuit  CocBn,  I. 
REPLEVIN. 
See  Execution,  2;  ImAinTT,  8. 
REPLEVIN  BAIL. 
See  Batfardt. 
D^eeta  Oared. — Satlardy. — Following;  a  judgment  in  the  oaual  form  against 
the  defendant  in  bastardy,  there  was  a  recogniiance  of  replevin  bail, 
not  attested  or  approved  by  the  clerk,  but  in  the  form  prescribed  by 
statute,  save  that  the  word  "security"  was  used  instead  of  "bail." 
HM,  that  it  was  mode  good  by  section  1221,  R.  S.  1881,  and  applied  to  the 
judgment  in  gross.  MeAUater  v.  SitOe,  «z  ra£.,  SSS 

RES  ADJUDIOATA. 
See  FoBKEB  Adjdoioatiom;  Ikjumctiok  Bond,  1 ;  Pabtttiok. 
RBSCISSrON. 
See  CoNTBACi,  3;  ExECtmotr,  4;  Fbaitd. 
RESERVED  QUESTION  OF  LAW. 
See  CBntisAi.  Law,  16;  P&actics,  3,  4. 
REVIEW  OF  JUDGMENT. 
1.  D^xuU. — Waker  <f  OI^Ktion. — Praetim. — A  complaint  to  review  a  ]adg>- 
ment  for  error  appearing  by  the  record  thereof  is,  in  effect,  the  same 
as  an  appeal  to  the  Supreme  Court,  and  no  error,  not  available  upon 
appeal,  can  be  reached  thereby.     If  a  judgment  be  taken  by  default 
without  excejttion,  and  upon  due  notice,  he  must  first  apply,  in  the 
cause,  for  relief  from  error,  else  his  assent  thereto  will  be  inferred, 
and  he  can  raise  no  question  by  review.  Taehmi  v.  Ficddda/,  6f 

%   Same. — Complaint. — Less  than  the  whole  complaint  can  not  be  attacked 
for  insufficiency  for  the  first  time  by  complaint  to  review.  lb. 
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SALE. 

See  CiTT ;  Contbact,  1, 7 ;  Crimihal  Law,  19 ;  ExxcuTtov,  i ;  Guabmix 

AND  Wabd,  1:  JcoaMBHT,  3,4;  Liquor  Law;  Married  Wouax-, 

PLEADnto,  6;  PBOHiaaoBT  Note,  10, 18;  Sheriff's  Sale;  Taieks. 

SCHOOL  LAW. 

See  CouNTv  Order,  2;  Pbobcissobv  Note,  15;  Township  Trttstkr,  8. 

SETOFF. 

See  County  Order,  3 ;  Guardian  and  Ward,  %. 

puardian. — An   individual  oblintion  of   a  gaatdiin  can  not  be  set  off 

against  a  caUBe  of  action  held  by  him  as  guardian. 

BebuUm  T.  Oardtmiltr,  463 
SHERIFF. 
See  Feeb  and  Salaries  ;  Pleadino,  9-  Prihcipai.  and  Aoent,  3 ;  Sher- 
iff's Sale;  SVMWONS. 

1.  FUading. — Slitriff't  Bond. — Anmxr.—DiFoiioa  Sol  to  Leiy. — OompUinl 
on  a  gheritr'g  bond,  stating  for  breach  :  1.  Failure  to  levy  an  ezecD- 
tioQ ;  2.  BeCusai  to  levy  on  personal  property  when  directed,  and  lery- 
ing  on  real  estate  encumbered  beyond  its  value.  Answer,  that  the  shec- 
i^being  about  to  lev?  the  execution  on  personal  property,  was  directed 
by  the  execution  plaintiff  not  to  make  such  levy,  but  to  lerj  upon  the 
real  estate  of  the  execution  defendant,  which  iras  accordingly  done. 

BeM,  that  the  answer  was  good  on  demurrer.    ^aU,  ei  rtL,  v.  Uatnthu,  4S6 

2.  rbyin«nf  lo  Cterk  d/'  Cburf. — Batifieation. — To  an  action  against  the  sher- 
iff for  the  recovery  of  an  alleged  surplus  remainins  in  nia  hands  from 
the  sale  of  the  plaintiff's  property  on  execution,  it  b  a  good  defence 
that  the  sheriff  had  paid  the  money  tu  the  clerk  of  the  court  to  whom 
the  attorneys  of  record  of  the  plaintiff,  "  thereunto  duly  anthorixed," 
bad  receipted  for  parts  of  the  money,  and  the  remainder,  with  the 
_i_._.fn.i (._  J  1. .._  J  !._.■._  jgj]j  to  costs  ta —  '  — '-^ 

a  of  the  act  of 
&ale,ezrtL,y.Elu^,S40 

SHERIFFS  SALE. 
See  £HBi.EHKtm;;  Judouent,  3,  4;  Married  Wohan;  Plkaiono,  9; 
Ueceiveb;  Vendor  and  Purchaser,  b. 
^  -Hfubnnd  and  Wife, — Aelan 
ro,  not  shown  to  be  husband  and  * 
against  an  alle^  illegal  and  void  sale  made  by  a  sherifT  nndet » 
execution  agniust  one  of  them,  presents  no  issue  except  the  vatiditr 
of  the  sale,  and  does  not  require  a  determination  of  the  rights  in  the 
land  of  one  of  them  as  the  wife  of  the  other.     Mugge  v.  BelgeBiaa,  HO 

2.  Samc.—IUply. — Depailare, — In  an  action  to  set  aside  a  sheriff's  sale^  i 
reply  which  sets  up  different  irr^ilaritiee  from  those  alleged  in  Ibe 
complaint,  is  a  departure.  lb. 

3.  Samc-^Eieeutam. — -Apprnitemnt. — Under  an  execution  npon  »  jndg. 
ment,  a  part  of  which  is  directed  to  be  collected  widioot  appnise- 
ment,  a  sale  without  appraisement  is  proper.  It. 

4.  Samt.^BMl  EOale  FraadiUatliy  Conva/ed. — Beal  estate,  which  the 
debtor  has  conveyed  or  caused  to  be  conveyed  with  intent  to  detrand 
hia  creditors,  may  be  sold  without  appraisement  on  an  eiecation 
which  does  not  waive  apprainement,  there  having  been  an  adjudiciliwi 
that  the  conveyance  was  fraudulent,  although  the  adjudication  coa- 
tain  no  express  order  for  sale  without  appraisement.  li- 

6.  SamcSlaluU  Onulrwd— Section  381,  code  of  1852  (R.  S.  1831^  Kc- 
tioD  576),  does  not  apply  to  the  sale  on  executioD  of  real  estate  fnad- 
niently  conveyed  by  the  execution  debtor.  li- 
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6.  Son*.— Sfeporate  Ftuiidi.-^Side  in  SWirfo.— When  the  real  eet&le  consieM 
of  separate  parcels,  and  tbe  rents  and  profits  and  the  fee  simple  of  the 
parcels,  Bingly  and  in  combinations  of  two,  three,  etc.,  hs-Te  been 
properly  offered  and  no  bide  received,  the  parcels  may  be  all  offered 
ana  sold  together.  lb. 

7.  Same. — laaikquaty  of  Price. — Supreme  Cbw/.— When  the  offer  has  been 
pruperl/  made  to  sell  in  parcels  and  in  combinations  of  parcels,  and 
then  they  are  all  sold  together,  this  court  will  not,  on  account  of  allied 
ioH<iequacy  of  price,  re7iew  the  flndinK  and  judsment  of  the  lower 
court  upholding  the  sale  of  real  estate  by  a  aherin.  lb, 

8.  Attioa  lo  Set  Atide. — Heading. — Nodet. — A  complaint  to  set  aside  a  sher- 
iff's Baleof  realestateouexecation,  acainst  avendeeof  tbe  purchaser, 
on  the  ground  that  the  execution  defendant's  personal  property  was 
not  first  exhausted,  and  that  the  real  estate  sold  should  have  been 
Hubdividecl  and  a  part  only  sold,  is  bad  on  demurrer,  if  it  do  not  ahow 
that  the  sheriff  had  knowledge  of  the  ^rsonal  property  or  by  reason- 
able diligence  could  have  discovered  it,  and  that  it  was  within  reach 
of  the  execution,  and  was  so  unencumbered  thsC  its  sale  would  have 
yielded  something,  and  that  the  vendee  had  notice  of  the  irr^ulari- 
tiee.  iVelson  v.  BTormeabvirg,  193 

9.  Same. — Sak  in  flirwia.— Whenever  it  ia  doubtful  whether  real  estate 
levied  on  is  legally  auaceptible  of  division,  the  action  of  the  sheriff, 
taken  in  good  faith  and  without  abuse  of  discretion,  is  conclusive.   lb. 

10.  Same. — IHtuiion,  — It  is  doubtful  whether,  in  selling  an  undivided  share 
of  real  estate  on  execution,  a  sheriff  has  power  to  subdivide  such  share 
and  sell  less  than  the  whole  of  it.  lb. 

11.  Same. — Sak  in  So/ido. — Limilation  of  Actitm  lo  Set  Atide. — A  sheriff's 
sale  of  real  estate  in  aoliilo,  which  should  have  been  sold  in  parcels,  is 
not  void  but  voidable,  and  proceedings  to  set  it  aside  must  be  brought 
within  a  reasonable  time — and  ilaeems  that  this  must  be  done  within  the 
year  allowed  for  redemption,  unless  excuse  be  shown  for  tbe  delay.   lb. 

12.  Judgment.^Eindence. — A  judgment  or  decree  of  a  competent  court, 
valid  upon  its  face,  is  pnma  facie  sufficient  to  support  a  judicial  sale 
made  upon  iC  Wo^ea  v.  Bodcafeller,  iOS 

13.  Same. — TMt.—  'SxaL  EnlaU,  Artiim  lo  Bfcmtr. — A  judgment  of  a  court  of 
superior  jurisdiction  [without  the  complaint  and  pleadings),  execU' 
tion  and  return  of  sale  of  land,  and  sheriff's  deed  in  accordance  with 
such  return,  are  sufficient  to  show  title  in  the  purchaser  against  a 
party  claiming  title  derived  from  the  judgment  defendant.  lb. 

14.  Same.—Sliei-^'a  Stelnm  of  Srde.—Notiee.—Pregampti<m.—A  sheriff's  re- 
turn of  sale  of  real  estate  on  execution  showed  the  proper  posting  of 
notices  of  the  sale  in  M.  township,  without  stating  that  the  land  was 
in  that  township. 

Bdd,  the  contrary  not  appearing,  that  it  would  be  presumed  that  the  sher- 
iff discharged  hfa  duty  as  to  the  notice,  lb. 

15.  SedempHon. — Beden^jtioTier. — Beat  Eilale,  Aeiiim  to  Eicont: — ftssowion.— 
liorlgagt. — In  ejectment,  a  purchaser  ot  sheriff's  sale,  from  which  re- 
demption has  been  made  under  the  statute,  ia  not  entitled  to  posses- 
sion upon  tbe  ground  that  he  had  redeemed  from  a  sale  made  upon  a 
senior  mortgage.  His  right  as  such  redemptioner  is  not  to  possession 
of  the  lands,  but  to  a  lien  thereon  for  his  redemption  money  and  in- 
terest, which  he  may  enforce  by  suit  for  its  recovery.      Riee  v.  Paell,  230 

IS.   SanK. — OunutT  of  EquitabU  TitU  May  Redteni.—MnTtiiage.— Notice,— One 
who  has  an  equitable  litle  only  to  the  right  af  redemption  might,  un- 
der the  statute  of  1879,  Acts  1 879,  p.  176,  redeem  lands  from  a  sheriff's 
'     sale  upon  a  decree  foreclosing  a  mortgage,  and  the  fact  of  hb  having 
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paid  themone;  to  redeem  wns  notice  to  the  purchaser  at  sheriff '«ule 

ot  the  facts  upon  which  hU  right  to  redeem  waa  based.  /i. 

17.  Same. — Maiaie. — DtKription, — One  who  had  purchased  and  paid  for 
the  mortgagor's  title  and  tuken  a  deed  which,  bj  mistake,  did  not  de- 
scribe die  land,  might,  under  tbe  act  u(  1879,  redeem  from  a  sheriff'i 
sale  upon  a  decree  foreclosing  a  mortgage.  lb. 

18.  Baii  Ettale. — Oromng  Cmpa. — LaiuUord  and  TeaaiU. — JudgmaU  Lie*.— 
Mortgage  Lien, — A.  tenant  who  bows  crops  on  land  Bubiect  to  a  judg- 
ment lien  may  claim  them  against  a  purchaser  at  a  subseqneat  sher- 
iff's sale,  and  this  rule  applies  to  land  under  the  lien  of  a  mortxagt 
which  creates  DO  estate  in  tne  mortgagee.  HeacUony.  Farmert  Bani,^ 

10.  Sojae. — LamUonFa  Share  cf  Crope  of  Land  Soid  on  Eteeuiioa. — Btdatplun- 
— The  surchaser  at  sheriff's  siile  on  foreclosure  or  apon  eiecntion 
gets  only  the  landlord's  share,  at  most,  in  the  crops  upoD  the  land, 
when  he  obtains  title  ;  otherwise,  if  the  crops  were  planted  after  Ihe 
sale  and  during  the  year  for  redemption.  H. 

20.  Appraimrt.Sale  in  Solido.—Belum  on  Eaxiilion.—Eridatee.—SailEt- 
iiUe,  Aaioa  to  Bteover, — Prtmmption, — -A  sheriff's  return  to  an  ezeCD- 
tion,  showing  the  sale  of  real  estate,  subject  to  appraisemeut,  is  DM 
materially  defective  for  a  failure  to  show  hnw  the  appraisers  were  ae- 
lecled ;  nor  for  a  failure  to  show  that  separali'  parcels  of  land  sold  ■> 
toiido  were  Snt  offered  separately.  Where  the  return  is  sileal  as  to 
such  matters  the  presumption  will  he  indulged,  prima  fade,  that  the 
sheriff  did  his  duty  concerning  them.  Such  retam  is  admissible  ia 
evidence  in  ejectment  to  prove  title  in  the  purchaser. 

Ferrier  v.  DeultimaK,  390 
'i  Deed. — A  sheriff's  certificate  of  sate  of  real  estate  a 


.-il^  material  evidence  in  support  of  the  purchaser's  title, 

but  (he  deed  is  admissible  if  it  rests  on  a  valid  reliim.  lb. 

8IONATUEE 

See  Crikinai.  Law,  7;  Turhfike  Comfaxt,  6;  Will,  1  to  6. 

SLANDER. 

J.  AetionabU  Worth. — I^eading, — Inducement  and  TTinuendo. — Word!<  fpoken 
of  an  unmarried  woman  which  are  intended  to  convey,  and  do  con- 
vey, to  the  mind  of  the  hearer,  the  meaning  that  she  was  guilty  of  for- 
nication, are  slanderous  and  actionable;  and  when  the  allegslioiu of 
the  complaint,  in  an  action  for  slander,  sliow,  by  the  inducement  and 
innuendo,  that  llie  words  charged  to  have  liee'n  spoken  meant,  and 
were  intended  to  mean,  that  the  iihiintiff  iia<l  been  guilty  of  fornica- 
tion, snch  complaint  shows  that  the  wonls  were  uttered  slonderoosly. 
and  are  BCtionable,  BitiMteUer  v.  Dorreti^Sf} 

2.  Same.—ititl!fe.  —  PretamiAioa.  —  7«»(™rt ion.— Where,  in  an  action  for 
slander,  justiflcation  is  not  pleaded,  it  is  not  error  to  instruct,  tfait  if 
the  defendant  spoke  the  wurdschurged,  intending  and  being  understood 
to  impute  fomi<'iitiun  as  chafed,  the  law  will  presume  malice.  Jb. 
Z.  Samt. — Repealing  Slanderoia  Chnrgen. — It  ia  actionable  to  repeat  in  good 
faith  slanderous  words  concerning  another,  on  an  occasion  not  priri- 
leged,  though  at  the  same  time  a  disbelief  in  their  truth  be  cx|iressed. 
and  the  purpose  of  the  repetition  be  to  obtain  advice  as  to  the  propiietr 
of  informing  the  plaintiff  of  the  charges.  li. 

SPECIAL  FINDING. 
See  CoruTY  Auditob,  2 ;  Mobtsase,  8 ;  Pbactice,  S. 
Pradke. — When  the  court  finds  the  facts  specially,  stating  separately  il> 
conclusions  of  law  thereon,  a  party  by  excepting  to  the  conclusionn 
does  nut  lose  the  right  to  move  for  a  new  trial.    Berlelson  v.  Bomr,  11- 
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SPECIAL  VEBDICT. 

See  Supreme  Cotibt,  9 ;  VEniner. 

SPECIFIC  PERFORMANCE. 

1.  CtMtratifoT  Sale  o^  Land.—ComplaiTil.—'nUe  o/  Deeeaied  Fenlfar.— A  com- 
plaint against  the  heirs  of  a,  deceased  vendor,  for  a  specilic  perform- 
ance of  Sis  parol  contract,  need  not  allege  that  the  ancestor  had  any 
title  to  the  property  which  he  agreed  to  convey.     CoUi-cU  v.  CuUreil,  57 

2.  TilU  Bond.— CoiUTcui.—M>eliilie.— Statute  of  Limitalioas.—  Waieitr.—  Ven- 
dor and  Parehaser. — Suit  to  compel  a  conveyance  according  to  the  con- 
■ditions  of  a  title  bond.  Cross  complaint  averring  that  the  pnrchase- 
'  money  was  unpaid,  alleging  that  a  recital  in  the  bond  of  payment  was 

''        a  mistake,  ana  that  the  purchaser  and  her  assignee  were  in  posiiessioD, 
praying  for  a  correction  of  the  mistake,  that  an  scconnt  he  taken  of 
the  purchase-money  due,  and  on  payment  that  a  conveyance  be  made 
by  a  commissioner,  and  for  general  relief.     Answer  to  the  cross  com- 
plaint, the  statute  of  limitations. 
.HeM,  that  the  cross  complaint  was  good  on  demurrer,  and  the  answer  h«d. 
Jfdd,aUo,  that  plain  tiff,  by  suing  for  specific  performance,  waived  the  statute. 
Ilamitton  v.  FlaiU,  in 

3.  Stone. — Eiloppel. — Tlie  recital  of  payment  in  a  title  bond  for  adeedfor 
the  purchase  of  real  estate  does  not  estop  the  obligor  from  averring,  in 
a  BUit  for  a  deed,  Che  non-payment  of  tlie  purchase-money.  lb. 

SPOLIATION. 

See  pROMissottY  Note,  6. 
STATE-HOUSE  COMMISSIONERS. 
J&ai€-Hou»e.—Slatvle  Cona/rued— The  new  State- House  is,  by  the  act  of  1877 
(Acts  1877,  Spec.  Seas., p.  681,  required  not  to  cost  for  its  construction 
more  than  $'2,0U0,000,  but  this  does  not  include  incidental  espensee, 
such  as  salaries,  travelling  expenses  nf  the  board  and  rents ;  and  the 
board  has  authority  to  expend  that  sum  for  construction  alone. 

Board,  etc,  v.  Whitlaker,  S97 
STATUTE  CONSTRUED. 
See  CoNaTiTiTTiosAL  Law,  2.  3, 4 ;  Cocntv  Clerk,  2, 3 ;  Circuit  Codkts  ; 
Cmmihai.  Law,  1,  8,  12;  Elections;  Feeb  akd  Salarieb;  Jubg- 
uEira,l;  Married  WouA»,  I,  3;  PRA(TncE,3,4;  KBCpjNizANCE,  3; 
Sheriff's  Sale,  5;  State-Hoc.ie  Commihsiohbbs  :  Taxes,  15;  Turn- 
pike Coup  AMY,  4 ;  Vehdor  and  Purchaser,  1 ;  Will,  4. 

STATUTE  OF  FRAUDS. 

See  Contract,  1,2;  Mortoaoe,  2;  Real  Estate,  Action  to  Recover,  2,4. 

Omlract  for  PurchaiK  of  Beat  Estate.— Daeription. — Preeamjition. — A  contract 
recited  that  "The  partioi  of  the  firtit  part  having  conveyed  certain 
lands"  |not  described,  except  in  a  certain  township  anS  county  in 
Indiana),  "  in  port,  agree  to  have  the  same  completed  within  twenty 
days,  or  pay  to  the  parties  of  the  serond  part  fSOO;  and  the  parties  of 
the  second  part  agree  to  comply  v»lh  the  eontmet  on  completion  of  the 
deeds,  or  pay  to  the  parties  of  the  first  part  &300." 

H(M,  in  an  action  thereon,  that  the  agreement  was  within  the  statute  of 
fraui^,  the  land  not  being  so  described  as  to  be  capable  of  identifica- 
tion, and  the  presumption  being  that  the  con/rarf  referred  to  was  in 
parol.  Pulx  T.  mUer,  190 

STATUTE  OF  LIMITATIONS. 

Sec  County  Clerk,  4;  Criminal  Law,  19;  Guardian  and  Ward,  4; 
LjQUoR  Law,  3;  Shbrifp's  Sai.k,  II;  Specific  Perfobkance,  2; 
Take,  10  to  12 ;  TowNsaip  Tiu-stee,  2,  3. 
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STENOGRAPHER. 
See  Biu.  of  Exckptionb,  2. 

STREET. 
See  City  ;  Nbouobkc^  4. 

SUMMONS. 

See  ATTACHMEirr,  1  to  3. 

Sheriff'i  Bdum. — A  sheriff's  return  to  process  can  notbeset  aside  on  motion 

supported  b;  proof  that  it  is  false.     It  can  not  be  thus  contradicted. 

JohtuloH  BanaUe  Oo.  v.  Bartity,  4OS 

SUKDAY. 

See  Criminal  Law,  19:  Liquor  Law. 

SUPERIOR  COURTS. 

See  (J0H8TITUTIOMAL  Law,  4. 

1.  Afperiiw  Ooart  0/  Marion  Goanty. — Special  and  QemnU  Tena. — Appeal  to 
Si^ireme  Ooart. — Aitiffnmenl  cf  Ermn. — Ka  appeal  will  not  lie  to  tlie 
Supreme  Court  from  a  juilfi^ent  of  the  Marion  Superior  Court  at  spe- 
cial term,  but  only  from  the  judgment  of  that  coart  in  general  term. 
Therefore,  in  such  a  case,  the  only  proper  assignment  of  error^  on  ap- 

Eeal  to  the  Supreme  Court,  is,  that  the  superior  conrt,  in  geoeni]  lenn, 
ad  erred  in  affirming  or  rerereing,  aa  the  case  might  be,  the  jadgment 
of  the  court  at  special  term.  Leary  v.  AntA,  90 

2.  Appcalt  from  Oentral  JhTii.—Jtuiymenlt  of  RemranI, — Under  the  provi- 
eions  of  spetion  1302,  R.  9.  1881,  appeals  will  lie  to  the  Supreme  Court 
from  judgments  of  superior  courts  in  general  term,  reversing  or  modi- 
fying judgments  at  special  term,  by  any  party  who  has  had  jadgment 
in  his  favor  at  special  term.  Dabdlt  T.  Jolnuan,  5S0 

SUPREME  COURT. 
Bee  Appeal;  .■Vbbitbatios  and  Award,  3:  A^ms-WENT  of  Error;  At- 
tachment, 3j  Bill  op  Exceptions;  Chattel  Mortgage,  5;  Com- 
emruTioy.vL  L.*w,  3;  Costs;  Crimctal  Law,  3, 16;  Decedbsts'  Es- 
tates, 3 ;  Dn-ORCE ;  Execution,  4 ;  Juikjmbnt,  6,  7 ;  New  Trlai, 
2,6,7;  Pbactice,  3  to  6,  8  to  1 1 ;  Railroad,  5 ;  Sherifp'b  Sale,  7; 
Superior  Cocbts. 

1.  Attignmerd  0/  ^rror.— Diwitwai.— .ifter  Bubmi«aion  of  a  cause  in  the 
Supreme  Court,  a  motion  to  dismiss  the  appeal,  for  the  reason  that 
the  namex  of  some  of  the  parties  are  omitted  in  the  assignment  of  er- 
rors, will  fail  unlesa  harm  has  resulted  from  the  omission. 

WUwn  V.  H^Un,  35 

2.  Sem  IVia/.— Unless  the  record  elsewhere  show  the  action  of  the  conrt 
complained  of  in  a  motion  for  a  new  trial,  no  qnesUon  arises  for  the 
decisionof  the  Supreme  Court         Wa^\frt.  AUamilU^ftc,  T.  P.  Ca.,78 

3.  Eueption.—HannleM  JI«(tnj.— Where  an  exception  was  sustained  hnt 
not  insisted  upon  in  the  trial  court,  and  the  party^  secured  all  the- 
right  he  was  entitled  to,  this  irrwularitv  is  not  suflScient  ground  for 
a  reversal.  Zoutaciite,  Oe.,  R.  R.  Co.  v.  WmtderUrb,  103 

4.  Same. — Et!itkatt.—NeiB  Trial. — A  party  complaining  of  the  admission 
of  evidence  must  state  his  objections  to  the  trial  court,  and  except  to 
the  rulings  adverse  to  him;  and  if  he  desires  to  present  a  questioD 
thereon  in  the  Supreme  Court,  he  must  assign  such  rulings  as  cause 
for  a  new  trial,  and  point  out  with  reasonable  certainty  the  evidence 
complained  of.  '  /t- 

5.  WeipU  of  Evidence. — Where  there  is  evidence  in  the  record,  which 
tenjs  to  suatain  the  finding  of  the  trial  court  on  every  material  point 
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in  issae,  the  Supreme  Court  will  not  diatnrb  aiich  finding  on  the  weight 
of  the  evidence.  FrmeA  t.  JW,  ez  rd.,  151 

a.  Same. — Bill  rf  Ea^aliont. — Omitnan  of  Srfdttux.— Although  the  bill  o( 
exceptions  coDcludes  with  the  formula,  "  this  waa  all  the  evidence 
giveti  in  the  cause,"  yet  if,  on  the  face  of  the  bill,  there  is  an  apparent 
omisflioa  of  evidence,  the  Supreme  Court  will  oot  consider  or  decide 
any  question  which  depends,  lor  its  proper  decision,  upon  theevidence 
in  the  cause.  ,  •  II,. 

7.  Joint  Atnaamenl  1^  Errort. — Where  a  joint  demurrer  by  several  to  n 
pleading  is  overruled,  au  assignment  of  error  by  each  separately,  thut 
the  ruling  was  erroneous  <a  to  him,  presents  no  question  in  the  tiu- 
preme  Court.  Towdl  v.  Solitoeg,  iJ4 

8.  Scone. — Contplaiai. — The  sufficiency  of  a  complaint  aniinst  two  defend- 
ants can  not  be  questioned  for  the  first  time  in  the  Supreme  Court  an 
to  its  sufiiciency  as  against  one  only.  Ih. 

9.  Venire  de  A'ooo. — Speeiai  Verdid, — HarmUa  Error. — Where  a  specinl 
verdict  Is  defective,  in  that  it  fails  to  find  all  the  facta  n " 


r  the  issues,  and  ^et  Che  court  below  renders  such  a  judgment  us 
would  be  proper  only  if  the  facts  not  found  had  been  found  as  the  ap- 
pellant has  averred  them  to  be,  in  bis  pleadings,  he  can  not  complain 
in  the  Supreme  Court  that  a  venire  de  noco  was  refused,  the  error  being, 
in  the  end,  harmless  as  to  him.  HameK  v.  Hameai,  ICO 

10.  DimnisKi/.  —  Waiver. — Pariiei. — A  motion  to  dismiss  an  appeal  after 
submission,  on  account  of  the  nonjoinder  of  a  part^  defendant  in  the 
nppenl,  and  want  of  notice  served,  can  not  prevail ;  such  objections 
are  considered  waived  by  the  submission.  fiuter  v.  Addemire,  163 

11.  Practiee, — (Jbjeeiitm  to  Qi/telion, — Kridenee. — An  objection  to  n  question 
put  to  a  witness  can  not  be  made  for  Che  first  time  in  the  !>uprcme 
Court.  Thonipsnn  v.  Boden,  176 

12.  OmjUaing  Evidence.—  Verdiel.—B^ioiuleratux.—Thii  Supreme  Court  will 
noldisturba  verdict  which  issupported  by  some  evidence,  however  great 
the  preponderance  mar  have  been  the  other  way.    Dacisv.SuMlon,  1S3 

Higl^lv.  Monk,:iof,-  Smil/ty.  Bi»sell,  I^S;  Engl>xh.\.&ate,ex  reL,io5 

13.  Brie/l — Where  no  brief  has  been  filed  by  the  appellant  in  the  Supreme 
Court,  the  appeal  will  be  diamiHscd.  SritiBarm  v.  ftote,  S47 

14.  iVeiD  3Ha(.— ftw^ice.— The  Supreme  Court  will  not  reverse  a  judg- 
ment for  error  in  granting  a  new  trial,  unless  it  appears  that  the 
action  of  the  court  has  resulted  in  manifest  injustice  to  the  complain- 
ing party.  WiiddU  v.  Mtgee,  S47 

15.  Same.~Neidy  Diieotiertd  Eviiteiiee. — Where  a  new  trial  was  asked  be- 
cause of  newly  discovered  evidence  and  for  various  other  reasons,  the 
Supreme  Court  can  not  say  that  the  trial  court  erred  in  granting  such 
motion,  because  it  should  not  have  been  granted  for  newly  discovered 
evidence.  The  other  reasons  may  have  authorized  the  court  to  grant 
the  motion.  lb. 

1(1.  Alignment  ef  Error. — Where  a  complaint  consists  of  more  than  one 
paragraph,  the  sufficiency  of  a  sinne  paragraph  thereof  can  not  be 
questioned  for  the  first  time  in  the  Supreme  Court. 

Can  v.  Sale,  a  itL,  S43 

17.  InitaaUrial  Evid«nee.—Hanniem  Error. — A  judgment  will  not  be  revented 
for  error  in  admitting  immaterial  evidence,  nnless  it  b  made  to  ap- 
pear that  the  appellant  was  in  some  material  respect  probably  injured 
thereby.  Lomnger  v.  firrf  Na/fl  Bani,  tie.,  354 

18.  Hanahae  Error. —  Where  it  affirroatively  appears  by  the  record  of  the 
whole  cabe  that  a  judgment  is  right  on  the  merits,  it  will  not  be  re- 
versed for  harmless  intermediate  errors,  such  as  giving  ir 
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as  to  the  lair  of  the  case,  or  r«qniriag  a  general  verdict  also  vlwie  a 
Bpecial  verdict  has  been  demanded.  Toler  t.  Kei^,  SSS 

'10.  Bteord. — AUoaance  la  (%r£.^Where  a  countj  clerk  presents  a  claim 
for  special  services  for  ii  term  of  court,  but  ofTers  no  evidence  in  sap- 
port  thereof,  and  no  finding  is  made  that  the  aerviees  were  rendered, 
and  the  court  refuses  to  allow  the  claim,  no  question  is  presented  by 
the  record  to  the  Supreme  Court,  on  appeal.         Et  Parie  MitehtH,  33$ 

20.  Etidenix.—PraclUe. — Where  there  is  evidence  in  tbe  record  tending  to 
ij'jpport  the  finding  of  the  court  below,  the  Supreme  Court  will  not 
weigh  it  to  determine  its  sufficiency.  BaelUer  v.  Stale,  ex  reL,  430 

21.  Practice. —  Waiver.— Nem  SKoi — Beasons  for  a  new  trial  coverH  by  a 
specification  in  an  aasignment  of  error,  but  not  discussed,  will  be  le- 
garded  by  the  Supreme  Court  as  waived.       Ejigiieh  v.  -Swe,  er  rtL,  fSS 

22.  Kridenet.—ComjiHeTicy. — The  competency  of  evidence  can  not  be  objecltd 
to  for  the  first  time  in  tbe  Supreme  Court.  lb. 

23.  IlarmUm  Error. — Ettidenee. — Error  in  admitting  evidence,  which  it  it 
apparent  could  not  have  influenced  the  verdict,  is  not  available  in  the 
Supreme  Court.  State,  ez  reL,  v.  Sawtia,  4S6 

24.  Appeal—  Parties.— IVuri  and  TrtaUe.—iforlgage.—'E.,  trustee  of  an  ei- 
pree»  trust  created  by  mortgage,  obtained  a  judgment  of  foreclcsnre, 
and  then  died.  Afterwards  the  mortgagois  appealed,  making  a  ^rty 
appellee  B.,  who  was  named  in  the  mortgage  as  the  successor  otb.  »» 
trustee  in  case  of  the  death  of  tbe  Utter. 

Beld,  that  B.  was  properly  made  a  party  to  the  appeal.     Loeeyy.  Bimd,S10 

2!>.  Revenai  on  Alignment  of  Gvet  Errort. — Phultw. — Where  the  appellee 
assigns  cross  erron  occurring  prior  to  thooe  assigned  bv  ihe  appellant, 
and  all  tbe  errors  assigned  are  found  to  exist,  the  judgment  will  be 
reversed  at  the  costs  of  the  appellant.  I'orter  v.  Beid,  689 

23.  iVoefiee. — Seeond  AppeaL — Where  a  judgment  has  been  reversed  and  the 
cause  remanded  to  the  court  below,  and  from  the  procpedinp  theie 
had  a  second  appeal  is  taken,  such  appeal  brings  before  the  bupreoH 
CoDrt,  for  review  and  decision,  nothing  but  the  proceeding:^  subsequent 
to  the  revereal ;  and  none  of  the  questionii  preaented  and  decided  on 
the  first  appeal  can  be  re-beard  or  re-examined  on  the  ticcond  appeal 
H'iKw..  v.  Biii/oni,  SSS 
TAXES. 

See  CowanruTiONAL  Law,  1 ;  Codnty  AtmrroR;  Couimr  OmDER,  1,  !; 
Evidence,  4;  Ratlboad,  6,  6. 

1.  2^  Sale.—Deienptioa  of  Land  Sold.—Et^orrxmenl  <^  lien.— When  the 
depcriptinn  of  the  certificale  and  deed  of  the  real  estate  sold  for  ddin- 
qnent  taxes,  i.i  such  as  would  enable  a  competent  person  to  identify 
and  locate  the  particular  land  intended  to  be  conveyed,  it  is  sufficient 
to  entitle  the  purchaser  to  enforce  a  lien  againat  the  land  for  the  prin- 
cipal, interest  and  ])enalty  of  the  sum  paid  by  him.  Sloan  v.  Semli,  ISO 

2.  flattie. — Impfrfrd  PeKriplioa,— The  tact  that  land  subject  to  taxation 
is  imperfectly^  described  will  not  preclude  the  purchaser  at  the  tax 
sale  from  maintaining  an  action  to  enforce  a  Hen  against  the  land 
intended  to  1>e  listed  and  sold.  H- 

3.  Same.— Lien  Whej-e  Otmer  Hat  iVwnai  iVoperty.— The  fact,  that  the 
owner  of  real  estate  sold  for  delinquent  taxes  had  personal  property 
in  the  county  subject  to  sale,  will  not  prevent  the  purchaser  from  ob- 
taining a  lien  on  the  laud  for  the  amount  paid  by  him,  including  in- 
terest and  penalty.  /*- 

4.  Tax  Sale. — Complainl  to  Enforee  Lien. — A  complaint  to  enforce  ■  lien 
against  land  sold  for  delinquent  taxes  for  the  amount  paid  by  thepnr- 
cnaser  at  a  tax  sale,  which  shows  that  tbe  real  estate  owned  by  tbe 
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defendant  wbb  subject  to  tai&tion,  wu  listed  for  taxes,  wu  sold  for 
taxes,  and  pnrchaEed  bj  the  plaintiff,  is  sufficient  to  shoT  that  the  sale 
gave  the  plaintifT  a  lien  for  the  money  paid,  and  the  penalty  prescribed 
bv  statute ;  it  is  not  necessary  to  show  a  valid  sale. 

Ihrter  v.  Ooddanf,  t94 

6.  Satne. — D^eetiix  Deteription. — JjUti, — HiittenM.— Where  in  such  case  the 
evidence  shnws  that  the  land  sold  ffas  owned  by  the  defendant,  wan 
intended  to  be  listed,  that  the  taxes  paid  hy  the  plaintiff  were  intended 
to  be  charged  against  that  land,  and  that  they  should  have  beeD  paid 
hy  the  defendant,  a  defective  descriptiou  of  the  real  estate  will  not 
defeat  the  lien.  lb. 

G.  Comptaini  to  Enjoin  EteciUum  ijf  Deed  /or  Litnd  Sold. — A  complaipt 
to  enjoin  a  city  treasurer  from  eiecutinK  a  deed  for  real  estate  sold  for 
taxes,  which  avers  that  the  owner  of  the  property,  at  the  time  of  the 
sale,  had  sufficient  personal  property  in  the  county  out  of  which  the 
tax  could  have  been  collected,  is  good  on  demurrer. 

Morruon  V.  Bank  cf  Contmtnt,  SSS 

7.  Same. — Sak  ej  Bad  Etlatt,  When  Oaner  hat  PenmuU  I^apertg. — A  sale  of 
real  eetate  for  taxes,  <fhile  the  owner  has  sufficient  personal  property 
out  of  which  the  taxes  could  have  been  satisfied,  is  void.  lb. 

S.  Same. — Agreement  hi  Bid  JoinUy  ai  Tax  SdU. — Pubtie  Pbtity, — Fraud. — 
An  agreement  made  between  two  or  more  persons  to  bid  jointly  upon 
property  at  a  tax  sale,  if  not  made  to  prevent  bidding,  fur  the  purpose 
of  protecting  their  own  interests,  is  not  fraudulent  in  law,  and  will 
not  vitiate  such  sale.  lb. 

9.  Same. — Jvdffment  lAen-Holderi  May  Parchaae. — When  one  holds  a  judg- 
ment lien  upon  real  property  offered  for  sale  for  taxes,  he  baa  the  right 
to  pav  the  taxes,  but  this  right  does  nctt  impoee  upon  him  the  duty  to 

Eay  tnem,  nor  does  it  prevent  him  from  acquiring  title  tosuchpropertv 
jparehaae  at  such  tax  sale.  lb. 

10.  Invalid  Ike  Sale  Lien. — Statule  of  Limilationa. — The  right  of  a  parchaser 
at  an  invalid  tax  sale  to  enforce  a  lien  against  the  land  is  barred  by 
the  lapse  of  fifteen  years,  not  hy  the  five  years  limitation  prescribed 

'  in  the  250th  section  of  the  assessment  law,  for  an  action  to  recover 
the  land  itself.     I  K.  8.  1876,  p.  127.  Bro«m  v.  Fodder,  431 

11.  Same, — SiifcseqiKni  Taxe*. — ■  TbfunWry  i^n/mmi. — When  the  right  to  en- 
force a  lien  upon  land  for  the  amoilnt  bid  at  an  invulid  tax  sate  has 
been  lost  by  lapse  of  time,  a  subsequent  pajrment  of  taxes  on  the  land 
will  be  deemed  a  voluntary  payment,  furnishing  no  cause  of  action, 
and  ineffective  to  restore  the  original  right.  Ih. 

12.  Same. —  Pleading. —  Limilaiion. —  AVidenee.— When,  nnder  a  complaint 
in  ejectment,  the  plaintiff  seeks,  under  sections  266  and  257  of  the 
assessment  law  of  1S72,  Acts  1872,  p.  119  (1  B.  8.  1876,  p.  129),  to  en- 
force a  lien  for  the  amount  of  his  bid  at  an  invalid  tax  sale,  the  an- 
swer of  general  denial  admits  proof  of  all  defences,  including  the 
statute  of  limitations.  lb. 

13.  Tax  l^tle.— Lien.— A<i/liloi'i  Defd.—Aetioa  to  Quiet  Title.- Jtanalttn  E.-- 
ror.— Where  a  suit  to  quiet  title  b  founded  upon  a  purchase  of  lands 
fortaxe«,  and  there  is  no  evidence  of  such  proceedings  as  authorize 
a  conveyance,  there  is  no  available  error  in  refusing  to  sdmit  the  au- 
ditor's deed  in  evidence,  where  (he  judgment  rendered  gives  the  plain- 
tiffs lien  for  (he  taxes  paid  hy  him.  L(mgonr  v.  Smith,  4^5 

14.  Amextmeni. — MtKiunaer.—The  fact  that  real  estate  is  assessed  for  taxa- 
tion in  the  name  of  a  person  other  than  theo«ner,doe«  not  invalidate 
the  assessment.  StiUt  v.  Cil<i  q/'  fndianapolia,  -''S-J 

15.  .Same. —  Viiie*  and  Toient. — Eiemption  of  Properij/  used  for  Agi-icuilaral 
Piirpoeei.—iSattite  Cotuti-aed.— The  act  of  Mareh  13tii,  1877,  Acts  1877, 


Bgiicultural  purposes,  etc.,  shall  □ 
to  i,nj  greater  extent  thsn  IftDds  ii 
ship  purposes,  la  not  retrOBpective  in  its  operation,  and  does  not  aflect 
the  assesament  of  such  property  torcit;  purpoBeB,previoail7  made  un- 
der existing  statutes.  lb. 

16.  Same. — Ir^unetum. — An  injunction  will  not  be  granted  to  enjoin  th« 
collection  of  taxes  if  any  of  the  taxes  assessed  are  valid  and  nmaia 
unpaid.  ib. 

17.  Same. — Oiti/. — Powtr  to  AeKm  Tara/or  Ihynient  (/  I-aterai. — A  city  baa 
power  to  tax:  all  property  within  Its  limita  subject  to  state  and  coUDtr 
taxation  for  the  payment  of  interest  upon  its  public  debt,  and  pr^ 
erty  may  be  taxed  for  this  purpose  which  has  been  annexed  to  the  citr 
after  the  creation  of  the  debt.  lo- 

TENANCY. 

See  Landlord  and  Tenant;  Real  Estate,  Action  to  Recover,  5; 

Will,  7. 

TENDER. 

bee  Ihbubance,  13;  PitoMuaoRv  Note,  4, 5;  Vekdob  asdPubchaseb,4. 

TICKET-SCALPER. 

See  Crihihal  Law,  1. 

TIME. 

See  AppBAT.,  2;  Bill  of  Exceftiomb,  3;  Chattel  MoRTUAaE,  1. 

TITLE. 

See  City,  1;  Contract,  7;  Evidence,  4;  Inbanity,  3,  4;  PLEAtiiNa,  4, 

11;  Real  l'>rATf:,  .Vctiok  to  Recover,  6;  Receiver,  2;  Shebttp's 

Sale,  13;  Speiipcc  Pebforma.vce ;  Taxes. 

TITLE  BOND. 

See  Specific  Perporhance,  3;  Statute  op  Frau[«;  Vendor  aj<d  K'r- 

CHABER,  3. 

TORT. 
See  Railroad,  1  to  1 
TOWNa 
See  Taxes,  IB. 
TOWNSHIP. 
See  Prouibbory  Note,  15. 
Jlepotr  t^  Highwai/e. — Ne^igmce. —  Damages. — In  1878,  a  civil  tuwniihip  had 
no  sach  powen  conferred  or  duties  impoeed  upon  it  as  required  it  to 
keep  in  repair  the  public  highways;  and  hence  it  was  not  liable  for 
damages  accruing  from  neglect  to  do  so.      Ytagcr  v.  TipptMuiot  T'p,  4^ 
TOWNSHIP  TRUSTEE. 
See  FaoMXSaORY  Note.  la. 

1.  SdUcmttU-^liliMake. — Wiien  n  town.thip  trustee  fails  to  keep  the  acv 
counts  required  by  Invr,  and  bv  reason  tliereiif,  and  by  reason  of  mLi- 
layin;;  a  voucher,  he  fails  in  liis  annual  hcltlement  with  the  county 
commiosioDers  to  claim  or  receive  credit  fur  n  sum  property  paid  out 
by  him,  he  can  not  afterwards  recover  for  the  amount  so  paid. 

Bull  v.  Jennings  Wuul  T'p,  69 

2.  Stone. — SuUaU  o/  Liiuitoiioiw.— When  a  school  township  tniiEtee,  by  mis- 
take, advance*  money  for  the  school  township,  whicli,  in  hb  annual 
settlement,  is  found  to  be  due  to  liim,  and  so  entered  of  record,  >  suit 
to  recover  the  amount  is  founded,  nofbpon  the  record,  but  upon  the 
advancement  of  the  money,  and  the  statute  of  limitations  b^^n^  to 
mn  at  the  dale  of  the  settlement,  and  six  years  is  a  bar.  Tb. 
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8.  Same. — Cbmpid'n/. — Demuntr. — FVaaiee. — A  complaint  bj  a  township 
trustee  to  recover  a,  balance  found  due  him  on  settlement  with  the 
count/ commisHionere,  brought  tifter  the  lapse  of  six  years  from  the 
settlement,  shows  by  inevitable  inference  that  the  case  is  not  withio 
any  of  the  exceptions  to  the  statute  of  limitations,  and  is  barred  by 
that  statute ;  and,  in  such  case,  the  question  of  the  statute  is  preseuted 
by  demurrer  for  the  want  of  sufficient  facts.  lb. 

4.  D^atealkn. —  Suectanve  BomU.—^  Liabitiiy  of  Suretia.  —  EsloppeL — Th« 
sureties  upon  a  township  trustee's  official  bond  are  not  liable  for  de- 
falcations which  occurred  before  the  bond  was  given,  and  are  not  es- 
topped by  the  acts,  book  entries,  or  reports  of  the  trustee,  frem  show- 
ing when  a  defalcation  iu  fact  occurred.      Goodmne  v .  State,  cird.,  lOH 

5.  Same. — The  condition  of  a  township  trustee's  bond  embraces  "all 
moneys  belonging  to  the  township,"  and  therefore  includes  money  re- 
ceived from  Ills  predeeeasor  in  office.  lb. 

4.  Same. —  Uae  of  Tomuhip  Fundi.— A  township  trustee  is  not  a  defaulter 
because  he  invests  in  his  private  business  money  received  from  public 
sources,  so  long  as  he  continues  ready  to  pay  out  nil  sums  required  for 
public  uses,  and  at  the  proper  time  is  ready  to  pay  over  to  his  succes- 
sor the  remainder  for  which  he  may  then  lie  accountable.  lb. 

7.  Same. — Faibirt  to  Riy  Over  to  Sneceaaor. — The  failure  of  a  township  tru»- 
tee  to  pay  over  to  his  successor  the  sum  for  which  he  is  accountable, 
though  he  be  his  own  successor,  is  a  defalcation,  for  which  the  sure- 
ties upon  his  first  bond  are  responsible;  but  if,  after  entering  upon 
fais  second  term,  he  make  the  defalcation  good  by  paying  the  amount 
thereof  to  himself  as  trustee,  he  then,  with  bis  sureties,  becomes  liable 
therefor  upon  his  new  bond.  lb. 

9.  iWer  ^  Toum»hlp  TnuiM  to  Eiteate  Note, — fVniul,— A  township  trustee 
has  authority  to  Duy  school  furniture  tor  the  school  township,  and  to 
give  the  promissory  note  of  the  corporation  tlierefor;  and  payment  can 
not  be  resisted  on  the  ground  that  the  goods  were  not  needed,  and  the 
price  too  high,  unless  fraud  is  shown,  nor  then  without  an  offer  duly 
made  to  return  the  goods.  Johnam  School  2''p  v.  Oituena  Bant,  515 


See  Beal  Estate,  Action  to  Recover,  5. 

1.  Campixint.—Clmt. — A  complaint  in  trespass,  allying  that"thedefend- 
ant  unluwlnllv  broke  and  entered  the  close  of  the  plaintiff,  situate"  in 
the  countr  and  ^l^te,  "and  took  and  carried  away  therefrom  two 
hundred  Jozen  sheHves  of  wheal,  the  personal  property  of  the  plaintiff, 
without  license  so  to  do,  to  the  damage,"  etc.,  is  sufficienL 

IHehar^ton  v.  Sreatr,  107 

2.  Same. — iVwnof  Property. — NomiiKd  Damage». — The  unlawful  removal 
of  the  personal  property  of  another  is  an  injury  for  which  the  law 
gives  an  actiou,  and  from  which  it  implies  nominal  damages.         lb. 

TRUST  AND  TRUSTEE. 

See  BuiKBUpnTr;  StrpsEME  Cotjbt,  24;  Voluntary  Assignment. 

TURNPIKE  COMPANY. 

1.  Heading. — Complaint. — Oorporale  Exittenee. — In  the  complaint  of  a  turn- 
pike company,  an  allegation  of  the  date  when  its  articles  of  associa- 
tion were  fil^,  snEBciently  shows  the  beginning  of  its  corporate  exist- 
ence. Waeher  v.  AUenmUU,  etc.,  T.  P.  Co.,  78 

2.  Emieatt. — Lott  ArHdet  qf  AuooiaXion. — Cbpy.— Where  it  is  proved  that 
the  original  articles  of  association  of  a  turnpike  company  are  lost,  the 
record  ol  the  copy  filed  in  the  recorder's  office  may  be  given  in  evi- 
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3.  IVn^tie. — Loeatiim. — The  description  of  a  turnpike  in  the  ■.iticles  of 

uBociation  of  the  company  oignnized  to  build  it,  's  &  tocatioD.        Th. 

4.  Organaalicin  to  PunAtae  Road*. — Suiltti*  Coiuiraoi. — To  org*nLee  a,  turn- 
pike company  onder  the  statutes  (B.  8.  IS81,  sections  3624  and  S&tS), 
there  must  be  a  anbBlantial  compliance  with  the  requiremmts  pre- 
Bcribed.  There  can  be  no  such  oi^nization  for  the  purpose  of  pur- 
cbasing,  etc.,  two  or  more  distinct  roads  already  existing,  and  owned 
by  different  corporations.  Slate,  tx  nL,  t.  BeJi,  500 

6.  Same. — Svbneriptvra  by  Initial  r^Chrittian  iVanx.^ Articles  of  association 
for  the  formation  of  a  turnpike  companv  may  be  sabscribed  by  tb* 
corporators,  by  their  usual  signatures,  and  the  uee  of  initials  to  desw- 
natetheirChristian  names  is  not  objectionable.  /i. 

6.  Seme.—Eslopfttl.—Qati  ffbrranfo.— £g(o;)p«i— Th  at  the  State  bss  insti- 
tnled  a  criminal  prosecution  for  breaking  down  a  toll-gate,  deHcribed 
in  the  indictinent  as  the  property  of  a  corporation  named,  is  no  bar  lo 
an  information  to  conteat  the  valid  organiiation  of  the  supposed  coi^ 
poratioD.  lb. 

UMPIRAGEa 
See  Arbitratiok  A»t>  Awaed. 
VENDOR  AND  PURCHASEa 
8m   Contract;    Fraud;    Frauuuleht  Conveyance,  2;    PRomSEOKY 
Note,  10;  Spgcific  Performance;  Statute  op  Frauds. 

1.  Im  PiMclmt. — Salute  Caiairved. — The  act  of  1877,  concerning  7ij  )>«- 
(fena,  Acts  18T7,  Spe^.  Sew.,  p.  54,  had  no  retroactive  ctTert,  and  there- 
fore did  not  apply  to  cases  pendinfr  when  it  took  effect,  nor  did  it 
apply  to  cases  in'the  coiirte  of  the  Dniled  States,     WOuob  v,  H^tU,  35 

2.  Sim*.— Aoiiee.— Before  eucli  act  a  purchaser  of  real  e»tat«,  while  a  roit 
was  pending  concerning  it,  was  bound  by  the  result  of  the  suit,  when, 
at  the  time  of  the  purchase,  the  nature  of  the  claim  upon  the  property 
was  disclosed  i>y  the  pleadingn.  Ih. 

3.  Title  Bond.  -  lii-eiieh  of  Warranty.— Eviction. — Promi»o>y  A'lrfe. — (Xiuii- 
tratioa.—Beply. — To  a  complaint  to  foreclose  a  mortgage  the  answerww 
in  two  paragraphs :   1.  That  the  note  was  for  the  lastinslalment  of  tbe 

eurchase-oioiiey  of  the  land  mortgaged ;  that  the  vendor  contracted  by 
and  to  execute  a  warranty  deed  upon  full  payment  of  the  purchate- 
money,  which  had  not  been  tendered;  and  by  paramonnt  title  the 
mirchaser  had  been  evicted  of  one-third  of  the  land.     2.  As  to  one- 
lird  of  the  note,  that  the  consideration  has  failed  because  of  the  evic- 


dered,  which  the  purchaserwas  persuaded  to  accept,  but  not  in  full  dis- 
charge of  the  bond.  A  reply  to  both,  denying  under  oath  theeiecn- 
tion  of  the  bond,  and  that  the  deed  was  executed  and  accepted  and 
recorded  by  the  purchaser,  w  bo  has  ever  since  claimed  under  it,isgoad 
on  demnrrer.  Chriiman  v.  Otenoietlk,  iOl 

4.  Vemim't  LUii.~-Oim<pUanL—Dttd. — Tmdtr. — In  acomplainttoreooter 
porchaae-maney  of  real  eetateand  to  establish  a' vendor's  lien,  an  avei^ 
ment  that  the  purchaser  has  no  other  property  subject  to  execution 
is  unneccaaary,  and  U  the  vendor  has  not  conveyed  to  the  purchaser, 
the  absence  of  an  averment  that  a  deed  has  been  tendered  is  an  ol>- 
jection  which  can  be  made  only  by  the  purehaaer.     Ecant  v.  Fraty,  53^ 

5.  Same. — iieit. — JvdgmenL — SKeriff't  Site.  ~  A  judgment  against  a  pur- 
chaser of  real  estate  having  no  conveyance,  and  there  being  no  fraud, 
is  not  a  lien  upon  the  real  estate,  and  a  sale  on  execution  issued  on 
such  judgment  vests  no  rights  in  the  purehnser.  l^ 

VENIRE  DE  NOVO. 
See  Referee;  Supreme  Court,  9;  Verdict. 


VERDICT. 

6m  Chattel  HoBTOAOE,  5;  Fraud;  Pueadwo,!;  Pbactici^  1, 13; 

Supreme  Court,  0, 12,  IS. 

1.  ^iwioi  VtrdieL — Venire  de  yoco. — Praetiee. — Nofindinguhoiilcl  be  made 
in  &  Bpccial  Terdict  as  to  facts  upon  which  there  was  no  evidence,  but 
an  isBue  on  which  nu  facta  ure  found  shuuld  be  regarded  an  not  proved 
by  the  parly  having  the  burden  of  that  itwue,  and  silence  ae  to  such 
ibsue  is  not  ground  for  t,  venire  de  num.         City  of  LaJdy^U  V.  Ailea,  IBS 

2.  Samt. — jVoe  Trial. —  If  B  special  verdict  ought  to  have  found  facts 
which  are  not  found,  the  remedy  is  by  motion  for  a  new  trial,  ott  the 
ground  that  the  verdict  is  contrary  to  law,  lb. 

3.  Speeial  Verdief. — Inniraeliong.^Pi'aetiee. — Where  a  special  Terdict  is  de- 
manded, it  in  error  to  instruct  the  jury  generally  conceming  the  law 
of  the  case,  but  instructions  as  to  the  natnre  of  the  action  and  isBueo, 
form  of  verdict  and  general  duties  of  tlie  jury  are  proper. 

JWer  V.  KeUuir,  S8S 

4.  Same. — Hmvileiit  £Vrar.— Where  a  special  verdict  is  demanded,  it  is 
error  to  direct  the  jury  to  return  also  a  general  verdict,  but  this  will 
be  cured  if  the  court  afterwards  disregard  such  general  verdict  and 
act  only  on  the  special  verdict.  lb. 

6.  Sicnu. — Jtuy. — Where  a  jury  return  a  special  verdict  which  is  imper- 
fect by  the  omission  of  a  formnl  conclusion,  the  court  may  instruct 
them  as  to  the  same,  and  require  them  to  retire  and  add  it.  lb. 

VOLUNTARY  ASSIGSMEST. 
Mort^a^. — Married  Womea. — E^mty  V  Bedetruilion. — A  husband  and  wife 
]i.ined  in  a  mortgage  of  the  husband's  lands  to  secure  his  debt,  and 
afterwards  he  made  a  voluntary  assignment  for  the  benefit  of  hiscredi- 
torB,underChestHtnte,KS.18ei,sectionB2«i62  to  2663,  a  large  amount 
of  personal  property  passing  by  the  assignment.  The  trustees  did  not 
pajr  off  the  mortgage,  and  after  a  foreclosure  and  sale  of  the  land 
under  it,  they  sold  the  land  subject  to  the  mortgage,  and  the  por- 
obuer  of  the  equity  of  redemption  by  arrangement  with  the  par- 
chaaer  at  the  foreclosure  aale,  at  the  instance  of  the  trustees,  did  not 
redeem,  but  took  a  conveyance  from  the  latter. 
ifdd,  that  the  trustees  were  not  boaad  to  ^ay  off  the  mortgage  or  to  redeem, 
Mtd  that  the  wife  had  no  action  against  them  for  the  proceeds  of  the 
wle  bj  them,  or  otherwise.  QcMgk  v.  C!{A,  S7I 

VOLUNTARY  PAYMENT. 
SeeMm'AKE;  Taxes,  11. 
WAIVER. 
See  AppKAi.  Bohd;  ABBTTBATtOH  AMD  Award,  2;  Imhubasce,  II;  Bs- 
▼ixwoFJuDaifEtrr,  I;  SfbcificPerfobkance,  2;  Supbeme  Comr, 
10,  21. 

WARRANTY. 

See  GoNTRAor,  4, 6 ;  PsoMiasORY  Note,  18;  Vehtdor  AITD  Pcbchaser,  3. 

WIDOW. 

See  Decedents'  Ehtates,  2. 

WILL. 

1.  jlUeMation. — The  attestation  of  a  will  thus,  "Signed  and  sealed  in  the 
presence  of,"  etc.,  followed  by  the  signaturee  ol  two  witnesses,  is  suffi- 
cient in  form,  Herbai,  v.  Berrier,  1 

2.  Same. — Exeeatioa. — If  one  who  subscribes  a  will  as  an  attesting  witness 
is  competent  for  that  purpose,  he  b  a  fit  peison  to  write  the  testator's 
name  thereto  at  bis  request.  lb. 


6.  . 


i6  INDKX. 

.  Same.—AUe4ing  WitneueM. — Siffoahire. — Etrittenee. — Proof,  in  the  Kbaence 
of  a  contest,  of  cbe  genaineneas  of  the  aieniitures  of  the  nttestiiig  tril- 
nesses,  and  that  the/  are  dead  or  non-resideata  of  the  Btate,  or  can  not 
be  fouDd,  and  that  thej  attested  it  at  the  testator's  request,  and  in  his 
presence,  aod  that  one  of  them  wrote  the  testator's  name  at  his  re- 
quest, and  that  the  auhscribinK  witnesses  in  person  wrote  their  own 
names  in  his  presence,  is  sufficient  Ih. 

.  Same. — Talaioi'*  Oapaeily. — Pretamptum. — Statute  Oonttraed. — Ezpres 
proof  of  the  capacity  of  the  testator  to  make  a  will,  and  of  his  freedom 
from  coercion,  when  no  contest  is  peading,  is  not  required  bj  th« 
statute,  E.  S.  1S81,  section  2587.  Thu,  in  the  absence  of  proof,  is  pre- 
sumed, /i- 
Jon^teten^  of  WUnemet. — The  competency  of  the  attesting  wi> 
I  a  will  will  be  presumed  until  the  contmr?  U  shown.          lii- 

6.  Same. — Pleading. — A  complaint  to  overthrow  a  will,  which  al]«gr< 
generally  that ''  the  will  has  been  admitt«d  to  probate  unlawfully  sml 
without  sufficient  proof,"  is  too  vague  and  aacertain.  lb. 

7.  Oon^^ntetUn. —  Tfctianfa  in  Common.— Paitkion. — A  will  contained  the 
following  clauses :  "  Fird.  Igiveand  bequeath  tomyBon,N.T.,"certain 
real  estate,  describing  it.  "Seeond.  *  *  Tomydaugbter,  A.  A.,  twen- 
ty-five dollars  in  money.  ThircL  •  •  To  my  beloved  wife,  R.  T,,  all 
my  land  or  real  estate,  of  ever;  description  whatever,  that  I  own  at  dit 
death  (not  devised  or  given  away  in  this  will) ;  also,  all  my  personal 
property,  *  *  tohave,  use  and  control  during  all  her  natural  lifetime, 
and  after  her  death  •  •  to  roy  sir  children,  •  •  except  that  my 
son,  N.  T.,  is  to  have  an  equal  share  in  the  peiaonal  property  with  the 
other  children ;  if  any  of  my  said  seven  children  shall  die  without 
bodily  heiis,  then  the  others  to  have  the  share  or  sharea,  both  real  and 
personal,  of  the  deceased  ones,  equally  divided." 

Bel£  that  the  third  clause  does  not  affect  any  property  dispoeed  of  bj  the 

first  and  second  clauses. 
Held,  also,  the  testator  having  died  leaving  a  widow  and  eight  chil- 
dren, that  upon  the  death  of  the  widow  and  N.  T.  without  issae,  and 
sabsequently  the  death  of  M.  T.,  a  son  named  in  the  will,  leaving  ui 
only  child,  J.  T.,  the  land  devised  by  the  first  clause  of  the  will  to  K. 
T.  belonRB  to  A.  A.,  J.  T.,  the  daughter  of  M.  T.,  and  the  brothers  and 
sisters  of  N.  T.  as  tenants  in  common,  each  entitled  to  a  one-aeveiilb 
part  thereof.  WhiU  v.  AiU*,m 

WITNESS. 
See  CRnoMii  Law,  12;  Evidence,  1  to  3;  PitactiCE,  2,  7;  Pbowbbobt 

Note,  S;  Sutbehb  Cottrt,  11;  Will,  1  to  6. 
JVaeMca. — Sfoanition  o^  WihuMn. — Raljm. — Ovordton.—The  guardian  of  i 
minor  defendant  is  within  the  rule  that  a  party,  although  a  witness, 
may  not  be  exclnded  from  the  conrt  room,  under  an  order  tor  the 
Mparatioa  of  witnesses.  CoUr^  v.  CottrtU,  S7 

WITNESS  FEES. 
See  County  Cleek,  1,  2. 
WRITTEN  INSTRUMENT. 
See  CoBTBACT,  1,  5;  Pleadiho,  4. 
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